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REPORTS  OF  CASES 

IN  THE 

m PRACTICE  COURTS. 


JUDGMENTS  DELIVERED  IN  HILARY  TERM,  MONDAY, 
FEBRUARY  5th,  1849 — continued. 

Present— The  Hon.  J.  B.  Robinson,  U.  J. 

The  Hon.  Mr.  J ustice  Macaulay. 

The  Hon.  Mr.  Justice  McLean. 

The  Hon.  Mr  Justice  Draper. 

, The  Hon.  Mr.  Justice  Sullivan  in  the  Practice  Court, 

• 

Dempsey  v.  The  City  of  Toronto. 

The  plaintiff  had  Been  appointed  many  years  ago  by  the  corporation  of 
the 'city  of  Toronto,  weigh-master  and  clerk  of  the  fish-market.  He 
had  been  voted  each  year  by  the  common  council,  a sum  of  money  for 
his  services  during  the  then  current  year.  The  municipal  year  began 
on  the  23rd  of  January.  For  the  year  1847  the  plaintiff  had  been 
voted  90Z.-  for  his  salary.  On  the  30th  of  June,  1848,  the  corporation 
having  determined  to  farm  out  the  plaintiff’s  offices,  he  was  dismissed 
without  notice,  and  without  any  allowance  being  made  for  services 
between  January  and  June  of  1848.  The  plaintiff  brought  an  action 
of  assumpsit  against  the  corporation,  to  recover  a year’s  salary,  at  the 
same  rate  as  he  had  been  voted  the  previous  year.  The  corporation 
resisted  the  action  upon  the  general  grounds: — 1st,  that  assumpsit  for 
services  rendered  as  upon  an  executed  contract,  not  under  the  corpo- 
rate seal,  would  not  lie  ; 2ndly,that  the  plaintiff  held  his  office  at  suf- 
ferance, both  as  respected  tenure  and  allowance  ; 3rdly,  that  before 
action  brought,  the  corporation  should  have  been  requested  to  vote  an 
allowance.  But,  Held,  pei'  Gur.,  that  assumpsit  would  well  lie — and 
that  though  the  plaintiff  holding, by  the  act  of  incorporation,  his  office 
during  pleasure,  could  not  recover  the  whole  year’s  salary  for  1848, 
still  he  was  entitled  to  his  salary  for  1848  to  the  time  of  his  dismissal, 
at  the  rate  of  salary  voted  to  him  for  1847 — and  that  no  previous  de- 
mand upon  the  corporation  to  vote  an  allowance  need  be  proved, 

Assumpsit:  1st  count.  That  in  consideration  that  the 

plaintiff,  on  the'Zth  of  February,  1848,  would  enter  into  the 
employment  of  the  defendants,  in  the  capacity  of  weigh- 
master  and  clerk  of  the  fish-market,  at  a salary  of  90/.  a 
year,  for  one  year,  the  defendants  promised  to  employ 
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and  continue  the  plaintiff  Tor  one  year  from  the  7th  of 
February  aforesaid ; and  that  although  the  plaintiff,  con- 
fiding in  the  defendants’  promise,  did  enter  into  their  em- 
ployment, and  continue  until  the  30th  of  June,  1848,  yet 
that  the  defendants,  during  the  same  year — to  wit,  on  the 
said  30th  of  June — wrongfully  discharged  the  plaintiff, with- 
out any  reasonable  or  probable  cause  whatsoever,  by  means 
whereof  he  hath  been  greatly  injured,  &c. 

2nd  count.  For  wages  or  salary,  as  clerk  and  hired  ser- 
vant of  the  defendants. 

3rd  count.  On  an  account  stated. 

Plea,  non-assumpsit  and  issue. 

The  plaintiff  claimed  77^.  10s., balance  of  the  year’s  salary 
at  90i!.  a year,  as  weigh-master ; and  104?.  for  two  years’ 
salary  as  clerk  of  the  new  market,  at  52?.  a year. 

It  appeared  in  evidence,  that  the  municipal  year  of  the 
defendants  commences  on  the  first  Monday  in  February ; 
that  on  Monday,  the  23ra  of  February,  1835,  by  resolution 
of  the  common  council  of  the  city  of  Toronto,  the  plaintiff 
was  appointed  weigh-master  and  house-keeper ; that  on  the 
7th  of  December,  1835,  it  was  resolved  that  the  weigh-master 
be  allowed  75?.  per  annum,  as  his  salary  for  the  current 
year,  also  the  further  sum  of  12?.  10s.,  as  house-keeper  of 
the  city  hall. 

No  appointment  for  1836  appeared  to  have  been  made; 
but  during  that  year  the  plaintiff  resigned  the  situation  of 
house-heeper,  and  on  the  28th  of  September  of  that  year,  it 
was  resolved  that  the  weigh-master  should  be  paid  at  the 
rate  of  75?.  per  annum,  for  his  services  for  the  present  year. 

On  Monday,  the  20th  of  February,  1837,  it  was  resolved 
that  the  plaintiff  should  be  appointed  weigh-master  and  clerk 
of  the  fish-market  for  the  ensuing  year. 

No  appointment  appeared  for  1838 ; but  on  Saturday,  the 
3rd  of  February,  it  was  resolved  that  the  weigh-master  bo 
allowed  75?.  for  his  services  as  weigh-master  and  clerk  of  the 
fish-market  for  ^ast  year;  and  on  the  24th  of  January, 
1839,  it  was  resolved  that  he  be  allowed  75?.  for  his  services 
for  the  past  year,  as  weigh-master  and  clerk  of  the  fish- 
market. 
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It  was  usual  for  the  plaintiff,  and  other  officers  of  the  de- 
fendants, to  apply  yearly  for  re-appointment. 

On  the  11th  of  March,  1839,  it  was  resolved  that  the  plain- 
tiff should  be  appointed  weigh-master  and  clerk  of  the  fish- 
market  for  t\\Q  current  year;  and  on  the  .30th  of  January, 
1840,  it  was  resolved  that  the  weigh-master  be  allowed  80?. 
for  his  services  during  the  past  year. 

On  the  16th  of  March,  1840,  it  was  resolved  that  the  plain- 
tiff be  appointed  weigh-master  and  clerk  of  the  fish-market 
for  the  current  year.  On  the  12th  of  April,  1841,  a similar 
resolution  was  adopted  for  the  current  year.  On  the  1^7 th 
of  January,  1842,  the  weigh-master  was  allowed  80?.  for  his 
services  for  the  current  year.  On  the  18th  of  April,  1842, 
he  was  appointed  weigh-master  for  the  current  year.  On 
the  23rd  of  January,  1843,  he  was  allowed  80?.  for  his  ser- 
vices for  the  current  year.  On  the  22nd  of  January,  1844, 
the  clerk  of  the  weigh-house  was  allowed  85?.,  as  his  salary 
for  the  current  year.  On  the  20th  of  January,  1845,  a simi- 
lar allowance  was  voted  to  the  weigh-master,  as  his  salary 
for  the  current  year.  On  the  30th  of  June,  1845,  the  plain, 
tiff  was  appointed  weigh-master  for  the  current  year.  On 
the  26th  of  January,  1846,  he  was  allowed  85?.  as  his  salary 
for  the  current  year.  On  the  2nd  of  March,  the  foregoing 
was  rescinded,  and  resolved  that  the  salaiy  for  the  past  year 
should  be  90?. ; and  on  the  1st  of  April,  184^7,  it  was  resolved 
that  the  weigh-master  should  be  allowed  90?.  for  his  services 
for  the  current  year. 

Although  annual  appointments  were  not  regularly  made, 
the  plaintiff  performed  the  duties  of  weigh-master  and  clerk 
of  the  fish-market,  without  interruption,  until  the  30th  of 
June,  1848,  when  his  employment  ceased,  by  reason  of  the 
weigh-house  and  markets  being  farmed  out  from  that  time. 

On  the  29th  of  February,  1847,  the  plaintiff,  by  written 
application,  prayed  to  be  continued  in  his  present  situation 
until  the  8th  of  March  following. 

On  the  3rd  of  March,  1847,  the  standing  committee  on  ap- 
pointments, reported  to  the  city  council,  that  the  subordi- 
nate officers  of  the  corporation  could  only  be  appointed 
during  pleasure  by  the  pro /isions  of  the  statute  incorporat- 
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ing  the  city,  and  that  it  was  therefore  unnecessary  to  make^^ 
annual  appointments  which  were  in  effect  invalid.  The  com- 
mittee recommended  such  officers  should  be  hereafter  con- 
tinued in  their  respective  situations, without  re-appointmen  V 
subject  only  to  removal,  as  the  law  directs. 

This  report  was  adopted  by  the  council ; and  although  the 
plaintiff  continued  to  serve,  no  re-appointment  took  place  by 
formal  resolution  in  the  y':'ar  ISdY,  or  afterwards. 

No  alteration  was  made  in  the  salary,  and  the  chamber- 
lain  paid  the  plaintiff  90^.  for  the  year  184'7,  which  the* 
council  confirmed. 

It  appeared  that  the  salaries  were  usually  paid  by  occa- 
sional advances  made  by  the  chamberlain  during  the  year,, 
on  his  own  responsibility,  not  of  course  exceeding  tho 
amount  that  had  been  sanctioned  for  previous  years  ; and  at 
the  end  of  the  year  the  allowances  for  the  past  year  were 
voted  bv  resolutions  of  th"  ^'^uncil. 

On  the  12th  February,  1848,  the  plaintiff  signed  a receipt 
for  19Z.,  being  balance  of  his  salary  as  wCigh-master,  &c,,  for 
1847. 

On  the  13th  March,  1848,  the  plaintiff,  by  petition,  dated; 
the  zath  February  previous,  requested  to  be  continued  im 
his  present  situation  of  weigh-master  which  was  referred  to 
the  committee  on  appointments,  who  made  no  report  there- 
on; and  on  the  17th  May,  1848,  he  gave  a receipt  for  127. 
105.  on  account  of  his  salary  as  weigh-master,  &c. 

The  plaintiff  gave  evidence  in  support  of  his  claim  for  an^ 
additional  (independent)  allowance,  as  clerk  of  the  new 
market  for  the  last  two  years,  showing  that  he  had  collected 
fees  to  the  amount  of  2457.,  up  to  the  5th  February,  1848;; 
but  the  court  rejected  the  demand,  as  manifestly  covered 
by  the  allowance  of  907.  a year  for  all  his  services. 

It  was  also  stated  by  the  clerk  of  the  council  and  the 
chamberlain,  that  the  usual  course  of  the  council  was  to 
grant  allowances  to  the  officers  of  the  corporation  by  yearly 
vote,  after  the  services  had  been  rendered;  and  that  it  must 
be  well  understood  by  them  that  the  amount  of  their  remu- 
neration depended  entirely  upon  the  liberality  of  the  council 
to  grant  what  was  right.  In  short,  that  they  were  paid  by 
occasional  votes  of  the  council. 
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The  pIa::.lLT  was  discharged  or  dispensed  v/ith  without 
notice,  and  without  cause,  otherwise  than  that  the  defen- 
dants had  farmed  the  situation,  and  considered  he  only  held 
his  offices  during  their  pleasure,  which  was  thus  deter- 
mined. 

For  the  defendants  it  was  objected ; 

1st.  That  the  first  count  was  general — for  a yearly  hiring, 
from  February,  1848,  to  February,  1849,  and  that  it  was  not 
.supported  in  evidence,  even  treating  the  defendants  as  pri- 
vate individuals. 

2ndly.  That  the  defendants  could  only  (if  at  all)  be 
bound  by  a yearly  hiring  and  salary,  by  contract  under  their 
seal,  or  by  a formal  act  of  the  council,  under  the  authority 
contained  in  the  word  “ otherwise  ” in  the  statute  of  incor- 
poration. 

Srdly.  That  the  act  only  authorised  the  plaintiff’s  appoint- 
ment during  pleasure,  and  that  no  action  lay  against  defen. 
dants,  the  plaintiff  being  in  fact  at  sufferance  as  respects 
both  tenure  and  allowance.  The  statute  4 Will.  IV.  ch.  23, 
secs.:22,  and  53;  also  4 Bing.  309,  Bristowe  v.  Collyer, 
and  8 Jurist,  213,  were  referred  to. 

4thly.  At  all  events,  that  the  defendants  should,  before 
action,  have  been  requested  to  vote  an  allowance  or  remu- 
neration to  compensate  his  services,  in  their  discretion. 

The  learned  judge  at  the  trial  held  that,  irrespective  of 
the  statute,  there  was  ample  evidence  of  a yearly  hiring, 
although  there  was  no  proof  of  an  express  hiring  or  appoint- 
ment for  a year  certain,  or  from  year  to  year.  But  that  as 
against, thA  defendants,  it  could  not  he  inferred,  because  the 
statute  appeared  to  authorise  to  dismiss  him  at  plea- 
sure ; and  it  would  be  inferring  against  the  terms  of  the  act, 
even  if  the  defendants  could  otherwise  expressly  or  implied- 
ly bind  themselves  by  parol  for  a year  certain  ; wherefore 
the  plaintiff  could  only  be  regarded  as  a yearly  officer,  sub 
modo,  that  is,  in  the  event  of  the  defendants  not  seeing  fit, 
in  the  exercise  of  their  pleasure,  to  dismiss  him  during  the 
-currency  of  the  year. 

That  he  did  not  think  him  entitled  to  recover  a year’s 
; salary  as  for  a wrongful  dismissal,  but  that  his  claim  for 
remuneration  during  the  period  of  actual  service,  i.  e.  from 
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the  first  Monday  in  February  to  the  30th  June,  1848,  should 
be  left  to  the  jury. 

It  was  then  mutually  agreed  that  the  jury  should  find  a 
verdict  for  the  plaintiff  for  23^.  10s.,  being  the  amount  the 
plaintiff  would  bo  entitled  to  at  the  rate  of  90^.  a year, 
deducting  the  12/.  10s.  paid  to  him  by  the  chamberlain  on 
the  17th  May  last,  with  leave  to  the  defendants  to  move  to 
enter  a verdict  for  them,  if  on  the  record  and  the  evidence 
the  plaintiff  was  not  entitled  to  recover  at  all,  and  with 
leave  to  the  plaintiff  to  move  to  increase  the  verdict  to  a 
sum  sufficient  to  make  up  the  salary  for  a year  at  90/.,  if 
the  court  should  be  of  ojfinion  that  he  was  entitled  thereto. 

Cross  rules  were  accordingly  obtained  and  argued.  Burns 
and  Dempsey  for  the  plaintiff,  and  JEL.  J.  Boulton^  Q.  C.,  for 
the  defendant. 

The  statute  and  authorities  cited  were — Harr,  Dig.  Coiv 
1 Ch.  Pi.  119  note;  Angel  & Amos  Corp.  382,  383,  209; 
5 A.  & E.,  M.  S.,  546 ; 4 Mg.  & Gr.  860 ; Comyn’s  Dig. 
Franchise  F.  32 ; 8 Jur.  213  ; 4 Bing.  209  ; 8 A.  & E.,  KS. ; 

5 Will.  ly.  ch.  23,  secs.  22,  53,  55,  57,  75 ; 12  Jur.  923 ; 6 A. 

6 E.  829  ; 14  M.  & W.  831. 

Eobinson,  C,  J.,^delivered  the  judgment  of  the  court. 

I think  the  light  in  which  this  case  struck  the  learned 
judge  at  the  trial  was  correct,  and  we  all  are  of  opinion, 
upon  the  consideration  which  we  have  given  .to  the  case, 
that  the  plaintiff  is  entitled  to  recover  pro  m/a  for  the  pro- 
portion of  the  year,  1848,  which  he  served  as  weigh-master 
and  clerk  of  the  fish-market,  according  to  the  remuneration 
last  fixed  by  the  corporation;  and  that  there  is  no  clear 
ground  on  which  we  could  hold  him  entitled  to  more ; though 
his  case  seems  a hard  one,  and  he  would  seem  to  have  been 
too  summarily  dealt  with,  considering  that  no  fault  was 
found  with  him,  and  no  blame  imputed  to  him. 

The  first  point  to  be  disposed  of  is,  are  the  defendants 
liable  to  be  sued  in  assumpsit ; for  if  they  are  not,  then 
there  could  be  no  I'ocovery  in  this  case,  even  upon  the 
second  count.  The  case  of  Beverly  v.  the  Lincoln  Gas 
Light  and  Coke  Company,  6 A.  & E.  829,  is  an  express 
authority  that  a corporation  may  be  sued  in  assumpsit  upon 
an  executed  consideration,  as  for  goods  which  have  been 
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sold  and  delivered  to  them,  and  a demand  for  ^services  actu- 
ally rendered  to  them,  at  their  request,  must  stand  upon  the 
same  footing.  The  elaborate  judgment  of  the  court  deli- 
vered in  that  case  bjMr.  Justice  Patterson,  shews  that  while 
the  • court  disclaimed  any  intention  to  innovate  upon  the 
principles  of  the  common  law,  they  found  it  not  easy  to 
support  by  express  authority  the  judgment  they  were  pro- 
nouncing. The  reasoning,  however,  is  satisfactory,  I think^ 
to  shew  that  what  they  were  then  deciding  fairly  resulted 
by  reasonablo  inference  from  what  had  been  already  de- 
cided ; and  we  have  in  this  country  gladly  availed  ourselves 
of  whatever  can  be  found  in  English  decisions,  having  a 
tendency  to  remove  a technical  difficulty  that  would  in  gen- 
eral be  found  to  militate  against  the  claims  of  justice. 

We  have  no  occasion  to  consider  whether  the  distinction 
which  used  to  be  recognized  as  existing  between  executed 
and  executory  contracts,  so  far  as  it  bears  on  the  necessity 
of  using  the  corporate  seal,  is  a solid  distinction  (which  in 
the  case  of  Church  v.  The  Imperial  Gas  Light  Company,  6 
A.  &.  E.  846,  the  Court  of  King’s  Bench  seemed  wholly  to 
deny);  because  in  the  case  before  us  the  contract  was 
clearly  executed,  in  respect,  I mean,  to  the  plaintiff’s  claim 
for  wages  during  the  time  that  he  actually  served ; and  as 
regards  that  part  of  the  demand,  we  can  have  no  difficulty 
in  holding  that  the  defendants  cannot  stand  upon  it  as  a 
general  principle,  applying  to  all  cases  of  corporations,  that 
they  are  not  liable  to  be  sued  in  assumpsit  for  goods  sold 
and  delivered,  or  for  services  rendered  to  them,  because 
they  have  never  promised,  under  their  seal,  that  they  would 
give  a recompense. 

But  then  it  is  objected  that,  even  as  regards  this  part  of 
the  plaintiffs  demand,  he  has  no  right  to  recover,  admitting 
that  a corporation  may  be  sued  in  assumpsit  upon  such  a 
demand,  for  that  he  can  have  no  legal  claim  to  any  remu- 
neration except  what  the  common  council  may  choose  to 
vote  him  ; that  he  can  only  claim  under  their  vote  or  reso- 
lution in  his  favour,  and  that  at  all  events  the  corporation 
can  be  liable  to  no  action  for  his  salary  or  wages,  until  he 
has  first  demanded  of  them  to  make  him  an  allowance,  and 
been  refused  after  a reasonable  request.. 
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T -ose  objections  are  grounded  on  some  provisions  of  the 
Toxv^nto  Corporation  Act,  4 Will.  lY.  ch.  23.  If  there  is 
any  thing  in  the  statute  that  can  support  them,  it  must  be 
found  in  the  51st,  blth,  60th  and  'Zbth  clauses,  especially 
in  the  b’Tth  and  'Zbth,  whi'^h  enact  that  the  common  council 
shall  allow  to  the  inferior  officers  appointed  by  them  “ such 
remuneration  as  to  them  shall  seem  meet^^'  for  those  are  the 
words  of  the  57th  clause,  the  75th  clause  being  the  same 
in  effect,  viz.,  that  it  shall  be  lawful  for  the  common  council 
to  allnw  such  salaries  or  perquisities  of  office,  to  the  diffe- 
rent officers  appointed  by  them  (except  the  mayor  and 
chamberlain),  as  they  shall  deem  just  and  reasonable.  This, 
it  is  contended,  places  all  such  officers  at  the  discretion  of 
the  common  council,  who,  after  they  have  received  their 
services,  may  give  them  much,  or  little,  or  nothing,  at  their 
pleasure;  but  such  is  not  the  intent,  or  the  effect,  in  my 
opinion,  of  these  provisions.  They  are  meant  to  give  au- 
thority to  the  council  to  appropriate,  and  charge  the  public 
fund  for  such  purposes,  by  their  vote  according  to  their  dis- 
cretion; in  other  words,  to  apply  them  as  an  individual  can 
apply  his  own  funds,  in  remunerating  those  whom  he  may 
have  occasion  to  employ. 

The  council  are  by  these  clauses  authorised  to  make  all 
such  necessary  disbursements,  It  is  true,  that  they  may  as- 
sign to  any  officer  whom  they  propose  to  employ  such  re- 
muneration as  they  may  think  reasonable,  and  no  one  can 
compel  them  to  give  more.  The  same  discretion  rests  with 
every  private  individual  in  the  management  of  his  own  af- 
fairs ; and  it  is  for  the  person  who  is  asked  to  give  his  ser- 
vices to  determine  whether  he  will  serve  or  noton  the  terms 
proposed  to  him.  But  it  is  not  reasonable  to  suppose  that 
the  legislature  could  have  intended,  with  respect  to  infe- 
rior officers  of  the  description  in  question,  whose  services 
are  not  in  any  degree  honorary,  like  those  of  the  chief  offi- 
cer and  the  directors  of  a corporate  body,  that  they  are  to 
give  their  time  and  labour  throughout  the  year,  and  that 
aftci  tuG  corporation  have  availed  themselves  of  their  actual 
manual  labour,  they  have  a discretion  to  give  them  at  the 
end  of  it  100?.,  or  five  shillings  or  nothing. 

There  have  been  cases  no  doubt,  where  persons  have 
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been  found  williner  to  serve  on  the  express  condition,  that 
they  are  to  take  their  chance  of  getting  anything  or  nothing. 
That  may  be  when  the  service  is  partly  honorary,  and  the 
place  desired  for  other  reasons  than  money  merely ^or  where 
it  is  well  known  that  it  must  be  uncertain  whether  the  em- 
ployer will  have  the  means  or  not  of  giving  any  compensa- 
tion. But  this  municipal  body  have  power  by  law  to  raise 
by  assessment  tho  means  of  paying  indispensible  charges, 
and  it  could  never  have  been  intended  that  they  might 
employ  a clerk  of  the  market,  and  a weigh-master,  whose 
daily  labour  and  attendance  would  be  entitling  the  corpora- 
tion to  fees  which  they  receive  through  his  hands,  and  then 
that  because  they  had  appointed  him  no  salary  at  the  begin- 
ning of  the  year,  they  could  resolve  at  the  end  that  they 
would  give  him  nothing.  That  the  parties  might  possibly 
be  on  that  footing  with  each  other  there  can  be  no  doubt, 
but  it  would  be  a strange  and  very  unusual  footing  for  a 
subordinate  officer  of  this  kind  to  be  serving  upon ; and  the 
question  for  us  is,  whether  the  statute,  and  what  had  taken 
place  between  these  parties  before  the  plaintiff’s  dismissal, 
can  be  fairly  held  to  have  placed  him  in  that  position.  We 
do  not  think  so, 

The  plaintiff  appears  to  have  been  serving  the  corporation 
in  the  same  capacity  for  about  thirteen  years,  receiving 
never  less  than  about  '75/.  a year,  which  the  council  gra- 
dually raised  to  90/.;  the  plaintiff’s  labour,  as  it  may  be  sup- 
posed, increasing  with  the  population  of  the  city,  and  with 
the  consequent  increase  in  the  business  of  the  market. 

The  common  council  usually  voted  him  at  some  period 
within  the  year  a remuneration  by  way  of  salary  for  the 
current  year,  which  did  not  vary  from  the  last,  except  by 
an  occasional  small  increase.  For  1847,  he  received  in  this 
way  for  his  services  90/.,  he  went  on  serving  in  the  year 
1848,  when  on  the  30th  June  the  common  council,  not  hav- 
ing made  in  that  year  any  appropriation  for  his  wages,  sud- 
denly dismissed  him  for  no  fault  imputed  to  him,  but  be- 
cause they  then  resolved  to  farm  out  the  situation  in  which 
ho  was  serving.  Having  express  power  by  law  to  remun- 
erate him  out  of  the  public  hinds  for  the  services  ho  had 
2 6 II.  c.  Q.  B. 
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rendered,  they  were  bound  I think  to  do  so,  and  should 
have  done  so  before  they  voluntaidly  dismissed  him.  Hav- 
ing put  an  end  to  his  service  and  to  the  relation  between 
them,  has  not  the  plaintiti  a claim  to  enforce  that  just  and 
reasonable  compensation  "’or  his  attendance  and  labour, 
which  the  defendants  had  authority  to  give  him  out  of  funds 
under  their  control,  but  which  they  have  not  given  h^'m? 
This  cannot,  I think,  be  denied.  Because  the  'iSth  clause  of 
the  act  makes  it  lawful  for  the  common  council  to  allow 
him  whatever  they  may  deem  just  and  reasoiit^uie,  he  nas 
not  the  less  claim  to  demand  of  them  to  pay  him  what  is  in 
fact  just.  It  is  lawful  for  an  individual  who  has  employed 
another  to  give  him  as  much  for  his  service  as  he  may 
think  just,  or  as  he  may  choose ; but  he  has  not  therefore  a 
legal  right  to  say  that  he  will  give  nothing,  or  what  he 
chooses ; neither  do  I think  the  corporation  have  a discretion^ 
after  they  have  received  service,  to  allow  it  to  pass  without 
recompense,  or  with  a mere  nominal  recompense. 

Since  the  defendants  passed  no  resolution  during  the  year 
1848,  and  while  the  sc  Hce  continued,  for  remunerating  the 
defendant,  but  dismissed  him  without,  the  jury  were  war- 
ranted, I think,  in  taking  the  usual  allowance  that  had  been 
given,  as  the  measure  of  recompense,  supposing  it  to  be  the 
tacit  understanding  that  the  defendants  were  receiving  the 
service  on  those  terms. 

The  office  of  weigh-master  is  not  mentioned  in  the  sta- 
tute, nor  clerk  of  the  fish  market,  otherwise  than  as  it  is  in- 
cluded under  the  general  term  ‘‘  clerks  of  the  market,”  and 
I do  not  see  that  the  plaintiff  stands  in  any  other  situation 
than  any  person  would  have  done  whom  the  defendants 
might  have  employed  to  keep  the  market  square  clean  and 
in  order  for  a year,  and  might  have  dismissed  after  some 
months’  labour,  without  giving  him  any  remuneration  for 
his  labour.  All  that  could  be  said  in  such  a case  would 
be,  that  as  between  themselves,  the  governing  body  and 
the  city  for  whom  they  were  acting,  the  defendants  could 
give  him  what  they  pleased  ; that  they  might  have  resolved 
what  they  would  give  him  before  they  set  him  to  work,  and 
then  he  might  have  accepted  their  allowance,  or  not,  as  he 
pleased.  If  he  declined  it,  he  would  lose  the  employment ; 
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if  he  accepted  it,  whether  much  or  little,  he  could  claim  no 
more ; hut  if  tuey  had  merely  set  him  to  work, and  said  noth- 
ing about  paying  him,  they  would  have  no  discretion  after 
they  had  received  his  services,  to  resolve  to  pay  him  noth- 
ing, or  whatever  they  chose.  He  could  then  have  claimed 
a just  remuneration  for  his  labour,  and  would  not  be  wholly 
at  the  mercy  of  his  employer. 

Though  nothing  is  said  abort  it  in  the  act,  the  common 
council  have,  no  doubt,  authority  to  purchase  various  arti- 
cles necessary  for  conducting  their  business  ; such  as  furni- 
ture for  their  hall  and  offices,  stationery,  &c.  It  is  lawful^ 
no  doubt,  for  them  to  pay  such  sums  as  they  think  just  and 
reasonable  for  the  goods  so  purchased  ; but  if  they  make  no 
bargain  before  hand,  the  seller  will  compel  them,  as  well  as 
others,  to  pay  what  the  goods  are  worth,  and  the  defend- 
ants could  not  be  allowed  to  be  the  judges  in  their  own  case, 
and  enforce  the  acceptance  of  whatever  they  might  choose 
to  pay. 

As  to  the  necessity  for  the  plaintiff  making  a formal  de- 
mand on  the  defendants  to  vote  him  an  allowance  after  they 
had  dismissed  him,  I do  not  consider  that  we  can  hold  that 
to  have  been  indispensible. 

The  defendants  knew  he  had  served  ; knew  they  had  dis- 
missed him  for  no  alleged  misconduct,  but  to  enable  them- 
selves to  make  another  arrangement  j and  they  must  be 
taken  also,  I think,  to  have  known  that  he  had  a legal  right 
to  be  justly  remunerated  for  his  services  rendered.  This 
action  is  a sufficient  assertion  of  his  claim,  unless  we 
should  be  justified  in  holding  that  the  plaintiff  can  recover 
nothing  but  what  the  corporation  has  previously  reciffived  to 
pay  him.  They  might,  for  all  that  can  be  shewn,  choose  to 
vote  him  a few  shillings,©!'  nothing;  and  unless  that  vote  would 
be  conclusive  upon  him,  he  cannot  be  bound  to^^suspend 
his  action,  till  they  have  made  it,  or  been  asked  to  make  it. 

We  are  of  opinion,  therefore,  that  for  the  sum  which  the 
jury  has  given  as  a just  reward  for  the  service  up  to  the  30th 
June,  1848,  the  verdict  may  be  properly|entered.  For  any 
sum  beyond  we  do  not  think  the  pilaintiff’s  claim  is  sustain- 
able. The  act,  in  our  opinion,  gave  to  thejdefendants  a 
right  to  put  an  end  to  the  plaintiff’s  service  at^any  time 
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they  might  think  proper,  and  for  any  reason  they  might 
think  proper ; and  neither  upon  the  act  itself,  nor  upon 
what  had  taken  place  under  it,  can  the  plaintiff  claim  a right 
that  his  service  should  continue  till  the  end  of  the  year,  If 
he  could  not  insist  that  he  was  engaged  absolutely  for  a 
year,  he  could  not  claim  a right  to  be  paid  to  the  end  of  it, 
nor  for  any  longer  time  than  he  actually  served. 

The  22nd  and  55th  clauses  are  express  that  the  common 
council  may  remove  their  inferior  officers  at  their  pleasure. 
The  plaintiff  must  be  supposed  to  have  known  that  he  was 
serving  on  those  terms,  and  to  have  acquiesced  in  the  con- 
dition. What  passed  in  1831,  and  the  plaintiffs  own  peti- 
tion presented  in  1848,  praying  to  be  continued  in  the  office, 
shew  that  the  uncertain  tenure  of  the  office  was  clearly  un- 
derstood by  the  plaintiff.  He  desired  to  have  an  appoint- 
ment for  the  year  ; the  law  did  not  sanction  that ; the  com- 
mon council  did  not  accede  to  it ; and  we  cannot  on  any 
ground  hold  that  he  was  entitled  to  be  regarded  as  being  on 
that  footing. 

The  case  of  Beeston  v.  Collyer,  4 Bing.  309,  was  cited  in 
argument,  and  there  is  a good  deal  in  the  language  of  the 
judges  that  applies  strongly  in  this  plaintiff’s  favour,  so  far 
as  regards  the  abrupt  dismissal  of  him  before  the  year  was 
ended : but  that  was  a case  between  individuals,  and  to  be 
determined  on  general  principles  applicable  to  such  con- 
tracts, Here  the  service  was  rendered  under  an  act  of  par- 
liament, containing  provisions  which  bear  upon  the  point 
of  duration  of  the  service,  and  which  must  have  their  effect, 
and  there  is  reason  and  good  policy  to  support  them.  This 
part  of  the  case  we  think  is  clear. 

The  other  question,  whether  the  defendants  are  liable  to 
be  sued  upot  a quantum  valuit,  as  an  individual  certainly 
would  be,  is  a pomt  which  we  have  felt  to  be  much  more 
doubtful ; but  our  opinion  is,  that  they  are  liable,  and  that 
the  verdict  may  be  entered  for  the  plaintiff,  for  23?.  105. 

Fer  Cur. — Verdict  to  be  entered  for  the 
plaintiff  for  23?.  105. 
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White  v.  Petch  & Manning. 

A new  trial  was  moved  by  the  defendants  on  an  affidavit  sworn  before 

a partner  of  the  defendant’s  attorney. — Held  per  Cur.,  on  an  excep- 
tion taken  when  shewing  cause,  that  the  rule  must  on  that  ground  be 

discharged. 

The  plaintiff  sued  in  assumpsit  for  goods  bargained  and 
sold,  goods  sold  and  delivered,  and  on  an  account  stated. 

Pleas,  non-assumpsit — 2nd  payment. 

Yerdict  for  plaintiff,  £28  17s.  9d. 

The  defendants  moved  for  a new  trial,  on  the  ground  that 
the  illness  of  Manning,  one  of  the  defendants,  prevented  him 
from  going  to  Cobourg  to  attend  the  trial,  and  that  his 
papers  arrived  there  too  late,  so  that  the  case  was  undefend- 
ed ; and  they  produced  letters  received  from  the  plaintiff 
and  from  the  plaintiff’s  attorney,  from  one  of  which  it 
appeared  that  the  plaintiff  would  have  taken  £5,  and  from 
the  other  £7  10s.,  in  full  of  all  demands. 

The  case  was  tried  on  the  5th  day  of  the  assizes,  the  court 
closed  the  next  day. 

The  plaintiff  objected  that  defendant’s  affidavit,  on  which 
he  obtained  his  rule  nisi,  was  irregular,  being  entitled  Josiah 
Charles  White,  plaintiff,  instead  of  Josiah  White,  as  the 
cause  was  entitled  ; and  that  it  was  sworn  before  a partner 
of  defendant’s  attorney. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  seems  very  probable  that  the  plaintiff  has  recovered 
£20  or  so,  more  than  is  due  to  him,  but  no  effort  was  made 
to  put  off  the  trial,  nor  any  good  reason  shewn  for  defen- 
dants not  having  instructed  counsel  in  time.  They  neglected 
tboir  defence,  but  the  letters  of  plaintiff  and  his  attorney 
produced,  make  it  pretty  plain  that  the  plaintiff  did  not 
claim  so  much. 

It  is  not  explained,  on  either  side,  whether  the  evidence 
on  the  trial  of  the  quantity  of  lumber  delivered  was  correct 
or  not ; and  the  defendants  do  not  shew  either  that  there 
was  less  lumber  delivered,  or  how  they  had  paid  for  it,  so  as 
to  leave  so  small  a sum  as  £5  or  £7  10s.  now  duo.  Yet  there 
seems  such  good  ground  for  believing  that  the  plaintiff  has 
no  just  claim  to  anything  like  the  amount  of  his  verdict, that 
the  court  might,  perhaps,  have  granted  a new  trial  on  pay- 
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ment  of  costs,  though  I confess  I should  for  my  own  part 
have  felt  more  clear  in  withholding  the  interff>vence,  on  ac- 
count of  the  neglect  of  the  defendants  to  mnhe  their  defence, 
and  their  omission  to  shew  circumstantially  by  affidavit 
what  the  debt  originally  was,  and  how  they  have  reduced  it 
— Gwilt  V.  Crawley,  8 Bing.  144,  is  an  authority  hard  to  be 
resisted. 

The  objection  taken  to  the  affidavit,  however,  on  the 
ground  of  its  being  sworn  before  a partner  of  defendant’s 
attorney,  is  entitled  as  we  think  to  prevail,  and  on  that  ac- 
count the  rule  must  bo  discharged. — 4 T.B.  403  ; 1 Price,116 ; 
8 Taunt.  ^74 ; 'T  Dowl.,  127 ; 7 Bing,,  224 ; 3 Moore,  325. 

'Per  Cur. — Buie  dischari»*<^d. 


Goodall  V.  Glen  and  Wart. 

Held,  per  Cur,,  that  in  an  action  oi  trespass  quare  clausum  fregit,  to 
which  the  general  issue  is  pleaded,  (not  per  stat.)  the  judge  who  tried 
it  may  certify,  under  the  43rd  Eliz. , to  deprive  the  plaintiff  of  costs, 
when  the  damages  are  under  40s. 

In  this  case  ThillpotU  moves  to  rescind  a certificate  grant- 
ed. by  Mr.  Justice  McLean  under  43  Eliz.,  to  deprive  plain- 
tiff of  his  costs,  and  that  the  master  be  directed  to  tax  full 
costs,  and  to  reverse  the  costs  taxed  to  defendant  Wart,  on 
the  ground  that  he  was  not  shewn  to  be  entitled  to  the  pro- 
portion of  costs  of  witnesses  and  of  counsel’s  fees  allowed  to 
him. 

Trespass  quare  clausum  fregit.  General  issue.  Verdict 
for  plaintiff  against  Glen,  Is. ; and  for  defendant  Wart. 

'Richards  shewed  cause.  The  following  authorities  were 
•cited;  4 Bowl.,  621 ; Hullock  on  Costs,  19,  27 ; Str,  1232  ; 3 
T,  E.  37  ; 2 Arch.  Prac.,  1362  ; 4 Bowl.,  621 ; 6 Bowl.,  593; 
li  A.  & E.  193;  8 Bowl.,  99  ; 2 C,  M.  & E.  663;  2 Y.  & J. 
547. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

So  far  as  regards  a revision  of  taxation,  on  account  of 
charges  for  witnesses,  nothing  could  be  more  trifling  than 
this  application — the  amount  being  but  a few  shillings — and 
every  opportunity  having  been  afforded  to  the  plaintiff  to 
shew  before  the  master  what  the  facts  were.  We  make  no 
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order  therefore  to  open  the  taxation  on  account  of  these 
costs. 

As  to  the  certificate  under  43  Eliz.,  the  case  of  Smith  v. 
Edwards,  4 ^owl.  626,  is  expressly  in  point,  to  shew  that  the 
certificate  was  properly  granted.  The  general  issue  in  tres- 
pass is  now  to  be  taken  in  the  same  light  as  a special  plea 
denying  the  act  complained  of,  and  nothing  more.  Under 
it  the  title  could  not  come  in  question,  for  since  the  new 
rules,  that  must  be  taken  to  be  admitted,  unless  in  terms  de- 
nied. 

Then  all  that  remains  to  he  said  is,  that  there  are  some 
cases,  in  which  the  courts  in  England  seem  to  have  held  it 
to  be  the  -r>roper  criterion  for  granting  or  withholding  the 
certificate,  when  the  damages  are  trifling,  to  consider 
whether  the  action  could  have  been  brought  in  an  inferior 
court ; and  unless  it  could,  then  that  the  certificate  should 
be  refused. 

No  doubt  the  plaintiff  could  not  have  sued  in  trespass 
quare  clausum  fregit,  in  any  of  our  inferior  courts.  But  it 
has  been  held  in  other  cases  in  England  (8  Moore,  450),  and 
and  I think  it  is  the  more  reasonable  effect  to  give  to  the 
statute,  that  the  legislature  intended  by  the  43  Eliz.  to  cheeky 
not  merely  the  bringing  of  those  actions  in  the  superior 
courts, which  might  as  well  have  been  brought  in  the  inferior 
tribunals,  but  to  restrain  frivolous  actions,  which  ought  not 
to  be  brought  at  all,  of  which  discription  of  actions  the 
learned  judge  who  tried  the  present  case  thinks  it  to  be  one. 

I do  not,  I confess,  quite  clearly  understand  the  case  of 
Jones  V.  Thomas,  8 Dowl.  99,  if  the  Chief  Justice,  who  de- 
termined it,  is  to  be  taken  as  having  acted  on  the  ground 
taken  by  the  counsel  in  his  argument.  The  reason  for  the 
judgment  is  not  given  in  that  report ; but  the  record  in  that 
case  contained  a count  for  a battery ; and  such  actions  are 
expressly  excepted  out  of  the  43  Eliz.,  on  which  account  it 
may  have  been  properly  held,  that  the  plaintiff  was  entitled 
to  the  full  costs ; otherwise  I do  not  see  how  the  case  is  to 
be  reconciled  with  Smith  v.  Edwards,  or  with  what  is  the  . 
clear  intention  of  the  statute.— 9 Price,  314 ; 2 Cr.  M.  & E* 

' 663  ; Hullock  on  Costs,  19,  27. 

Fer  Cur, — Eule  discharged. 
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Forster  v,  Hodgson. 

Rule  made  in  term  that  on  payment  of  a certain  sum  and  costs,  further 
proceedings  should  be  stayed  on  the  verdict  given  in  the  cause  at  the 
last  assizes.  This  rule  was  served  on  the  plaintiff’s  attorney,  on  the 
second  Friday  in  term,  with  an  appointment  to  tax  cos.s. — Held,  x>ei' 
Cur.,  that  the  rule  did  not  stay  proceedings  till  the  money  was  paid  or 
tendered,  and  that  the  plaintiff  was  not  irregular  in  entering  his  judg‘d 
ment  on  the  next  day,  being  the  last  day  of  term. 

In  this  case  a rule  nid  was  obtained  by  Mi\  Grant  to  set 
aside  the  judgment  and  subsequent  proceedings  for  irregu- 
larity, the  same  being  entered  up  contrary  to  the  rule  of 
the  court ; and  that  the  plaintiff’s  attorney,  or  the  plaintiff, 
should  refund  to  the  defendant  £1  2s.  Id.,  being  the  amount 
paid  him  above  the  amount  of  verdict  and  costs  as  taxed  in 
the  said  rule.  And  also  £6  10s.  paid  by  defendant  for 
sheriff’s  fees  and  poundage  on  the  execution  issued  in  the 
cause  ; with  the  cost  of  the  application. 

On  the  20th  Hov.,  1848,  the  same  application  was  made 
in  chambers,  and  it  appeared  to  the  Judge  that  as  there  was 
no  rule  staying  proceedings  till  the  £121  17s.  lid.  and  costs 
should  be  paid,  the  plaintiff  had  a strict  right  to  proceed  in 
the  meantime,  but  that  the  sheriff  could  not  claim  poundage 
not  having  levied  the  money. 

In  Michaelmas  Term,  the  defendant’s  attorney  obtained  a 
rule  nisi  to  set  aside  the  verdict  which  had  been  given  in  the 
cause  upon  afiddavits,  shewing  that  by  some  inadvertence 
the  plaintiff  had  recovered  an  amount  over  what  was  justly 
due.  The  plaintiff’s  attorney  being  served  with  this  rule, 
came  into  court  on  the  second  AVednesday  in  term,  and  stat- 
ed that  the  plaintiff  did  not  dispute  the  reasonableness  of  the 
deduction  contended  for,  and  as  he  wished  not  to  be  delayed 
in  his  proceedings,  he  would  at  once  consent  to  the  verdict 
being  reduced  to  the  amount  to  which  the  defendant  had 
thus  moved  to  confine  it. 

The  defendant’s  attorney  expressed  an  anxiety  that  no 
more  costs  should  be  unnecessarily  thrown  upon  his  client 
as  he  only  objected  to  the  overcharge  which  was  at  last 
given  up,  and  was  ready  at  any  time  to  pay  the  verdict  as 
now  settled,  and  costs. 

After  hearing  these  statements,  it  was  ordered  on  Wed- 
nesday, 16th  November,  and  so  taken  down  by  me  in  my 
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DOte  of  the  case,  that  a rule  should  issue  reduciug  the  ver- 
dict to  .£131  I'Ts.  ild.,  and  that  upon  payment  thereof,  with 
costs  taxed,  proceedings  should  be  stayed. 

On  Friday,  l^th  November,  a rule  in  those  terms  was 
taken  out  and  served  on plaintiti’s  attorney,  with  an  appoint- 
ment to  attend  and  tax  costs  at  12  o’clock  of  the  next  day> 
Saturday.  Both  attorney’s  did  attend  then,  and  the  costs 
were  taxed  at  £11  Is. 

The  plaintiff’s  attorney  then  pressed  for  payment  of  the 
verdict  and  costs,  and  was  told  by  defendant’s  attorney  that 
be  could  not  undertake  t®  pay  him  on  that  day  (Saturday, 
the  last  day  of  the  term),  but  was  sure  that  either  on  that 
evening  or  on  Monday,  they  would  be  paid,  as  his  client 
had  sold  some  property,  and  deeds  were  preparing,  and  he 
would  receive  the  money  at  latest  on  Monday. 

The  plaintiff’s  attorney  then  said  he  would  enter  his 
judgment,  which  defendant’s  attorney  remonstrated  against, 
as  the  rule,  he  contended,  gave  him  a reasonable  time  to 
tender  the  money. 

The  master  thereupon  withheld  his  signature,  to  the  allo- 
catur and  taxed  costs  as  on  entry  of  judgment.  The  defen- 
dant’s attorney  then  went  to  his  client  and  got  the  money, 
£142  18s.  lid.  The  plaintiff’s  attorney  sent  his  clerk  to  his 
office  to  demand  £144,  or  about  that.  The  defendant’s  at- 
torney went  then  at  once  to  the  plaintiff’s  attorney  and  of- 
fered him  the  amount  of  the  verdict,  and  costs,  but  the  plain, 
tiff’s  attorney  claimed  the  costs  also  of  entering  judgment, 
which  the  defendant’s  attorney  resisted. 

This  was  within  an  hour  and  a half  of  taxation,  and  was 
about  2 o’clock,  P.  M.,  of  Saturdaj^  Execution  was  then 
put  in  sheriff’s  hands,  who  went  and  took  possession  of 
defendant’s  shop : the  defendants  attorney  thereupon  went 
to  the  plaintiff’s  attorney,  paid  him  the  amount  claimed? 
under  protest,  and  obtained  an  order  to  the  sheriff  to  stay 
proceedings. 

The  deputy  sheriff  refused  to  stay  proceedings  unless  his 
fees  wore  paid,  including  poundage,  and  he  put  an  officer 
afterwards  in  possession,  and  ,:cized  (as  ho  said)  some  cloth 
under  the  execution,  and  in  security  for  his  fees,  amounting 
to  £f  11s. 
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The  only  acts  done  by  the  officer,  before  receiving  direc- 
tions to  stay  proceedings,  were  attending  at  the  shop  and 
taking  the  key,  tb'^’-'gh  at*fovwards  he  placed  a man  in  pos- 
session, and  gave  the  defendant  an  inventory  of  the  goods 
seized. 

On  Monday  the  defendant’s  attorney  paid  the  deputy 
sheriff  £6  10s.,  which  he  then  demanded  for  his  fees,  and 
paid  the  plaintiff’s  attorney  £144,  which  included  the  fees 
for  entering  judgment. 

The  plaintiff’s  attorney  made  affidavit,  that  the  cause 
had  been  defended  merely  !.o  gain  time — that  before  any 
application  was  made  he  both  wrote  and  spoke  to  the  de- 
fendant’s attorney,  offering  tc  "'’eductthe  excess  in  the  ver- 
dict, which  was  objected  to,  so  that  it  was  quite  needless 
to  have  moved  for  any  rule : that  when  a rule  was  moved 
the  plaintiff’s  attorney  only  desired  to  avoid  being  thrown 
over  the  term  in  case  of  the  money  not ’being  paid,  and 
therefore  suggested  to  the  court  that  there  should  be  no  stay 
of  proceedings  ordered,  as  he  would  accept  the  money  at 
once  if  tendered : that  he  pressed  for  payment  on  Saturday, 
but  could  not  get  it,  and  was  apprehensive  that  if  he  did 
not  enter  his  judgment  and  take  out  Ji.  fa.  on  that  day  re- 
turnable last  day  of  term,  he  would  have  to  take  out  a writ 
returnable  the  following  term,  on  which  the  money  would 
probably  not  be  collected  till  the  return  : that  he  therefore 
entered  judgment  at  once,  but  did  not  take  out  his  fi.fa.  till 
half-past  2 o’clock:  that  the  writ  had  been  put  into  the 
sheriff’s  hands  just  before  the  defendant’s  attorney  came,  and 
offered  the  verdict  and  £11  Is,  Od.  costs;  and  that  he  offered 
to  take  the  verdict  and  costs  without  exacting  any  fees  for 
the  sheriff,  though  he  did  insist  on  the  costs  of  the  judgment. 

Ewart  shewed  cause,  and  cited  6 M.  & G-.,  Y05 ; 5 Dowl. 
329  ;^3  Dowl.  & Down,  43;  11  A.  & B.,  826;  3 B.  & P., 
319. 

Eobinson,  C.  X,  delivered  the  judgment  of  the  court. 

The  sheriff’s  claim  to  poundage  and  other  fees  does  not 
properly  come  up  on  this  rule,  at  least,  not  the  question, 
whether  the  sheriff  ought  to  refund  the  money,  but  whether 
the  plaintiff  should  be  made  to  pay  back  those  and  other 
charges  which  it  is  complained  the  defendant  has  been 
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unnecessarily  put  to  by  unreasonable  and  irregular  pro- 
ceedings. 

The  whole  trouble  has  been  occasioned  by  a want  of  that 
liberal  confidence  which  it  might  ho  expected  one  practi- 
tioner would  be  disposed  to  place  in  another,  and  which  he 
ought  to  be  perfectly  safe  in  reposing. 

The  rule  issued  to  the  plaintiff’s  attorney  precisely  in  the 
terms  in  which  I took  it  down  at  the  time  in  court,  as  being 
the  order  made  on  the  Thursday,  15th  November.  If  it 
had  been  suggested,  or  had  occurred  to  the  court  that  a 
certain  time  should  be  named  within  which  the  debt  and 
costs  should  be  paid,  and  that  judgment  should  be  stayed, 
in  the  mean  time,  the  order  would  probably  have  been  so 
made. 

But  we  understood  from  the  defendant’s  counsel,  that  his 
client  was  perfectly  prepared  to  pay  the  money  at  once,  the 
only  contention  having  been  about  the  portion  of  the  claim 
which  had  been  just  abandoned.  I supposed,  also,  that  the 
plaintiff’s  attorney  would,  in  deference  to  the  rule,  allow  at 
least  the  time  necessary  for  making  the  payment. 

The  reason  given  by  him  for  being  urgent  and  determined 
to  have  the  money  paid  before  the  term  ended,  is  not  a 
captious  one,  for  we  cannot  be  certain  that  if  he  had  been 
contented  to  wait  till  the  Monday,  which  he  had  been  asked 
to  do,  the  defendant  might  not  have  failed  then  to  make  the 
payment,  in  order  to  avail  himself  of  the  delay  till  the  next 
term,  which  he  woul^i  not  have  been  entitled  to  as  a right, 
but  still  might  have  obtained  without  any  thing  illegal  be- 
ing done. 

The  difficulty  seems  to  have  arisen  from  the  defendant’s 
attorney  not  choosing  to  make  himself  personally  and  abso- 
lutely responsible ; and  since  he  would  not  do  it,  he  had  no 
claim  to  expect  that  the  plaintiff’s  attorney  would  assume 
any  risk  or  responsibility  on  his  part. 

We  have  merely,  then,  to  consider  whether  the  judgment 
was  entered  illegally.  We  think  it  was  not;  and  that  the 
application  was  rightly  disposed  of  in  chambers  by  Mr. 
Justice  Draper,  who  declined  to  make  such  an  order  as  we 
are  asked  to  do. 

In  many  cases,  with  regard  to  filing  pleas  and  other  acts. 
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after  orders  made  granting  indulgence  or  otherwise,a  party 
is  held  to  have  some  time  to  take  his  next  step,  from  the 
necessity  of  the  case,  although  .the  order  may  bind  him  to 
proceed  instanter. 

In  some  cases,  twent}  -four  hours  have  been  understood  to 
be  the  rule;  in  others,  till  the  opening  of  the  office  on  the 
next  day. — 3 B.  & P.  319. 

But  though  orders  to  stay  proceedings,  on  payment  of  the 
debt  and  costs,  are  made  in  a great  number  of  cases,  and 
are  often  made,  as  the  rule  in  this  case  was,  without  setting 
a day  for  doing  the  act,  the  defendant  has  cited  no  autho- 
rity for  holding  that  the  other  party  is  tied  up  in  such  cases 
for  any  definite  time. 

If  the  court  here  had  been  asked,  on  the  16th  of  ISTovem- 
ber,  to  give  the  defendant  time,  till  the  Monday  following, 
to  pay  the  debt  and  costs,  and  to  stay  the  entry  of  judgment 
in  the  mean  time,  I am  persuaded  we  should  not  have  done 
it ; and  this,  I think,  should  lead  us  to  determine  that  the 
plaintiff’s  attorney  did  not  do  wrong  in  entering  up  judg- 
ment on  the  last  day  of  the  term,  since  he  could  obtain 
no  absolute  engagement  to  pay  the  money  even  on  the 
following  Monday. 

Per  Cur. — Eule  discharged. 


Smith  v.  Shaver. 

Held,  per  Cur.,  that  the  nisi  prius  record  not  having  been  altered  after 
a new  trial  granted,  but  the  entry  being  allowed  to  continue  as  before 
of  the  jury  being  respited  to  the  term  next  following  the  preceding 
assizes,  the  defect  could  not  be  cured  by  amendment.  The  decision  in 
this  court  on  that  point,  of  Doe  Crooks  v.  Gumming,  was  adhered  to. 

In  this  case  the  plaintiff  had  obtained  a verdict  for  15?., 
and  the  defendant  moved  to  set  it  aside  for  irregularity, 
the  case  having  been  called  to  trial  at  a previous  assize, 
and  no  alteration  having  been  made  in  the  record,  so  that 
it  appeared  as  in  the  case  of  Crowder  v.  Eooke,  2 Wils.  144, 
that  the  cause  was  tried  after  the  day  of  nisi  prius  men- 
tioned therein. 

Eobinson,  C,  J.,  delivered  the  judgment  of  the  court. 

We  consider  the  irregularity  fatal,  on  account  of  the  mis- 
trial, and  that  the  cases  of  Wood  v.  Peyton,  13  M.  & W. 
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371,  and  previous  cases  decided  in  the  Court  of  Exchequer 
in  England,  do  not  apply  to  the  circumstances  of  this  case, 
while  the  decision  in  our  court  of  Doe  dem.  Crooks  v.  Cum- 
ming  is  expressly  in  point,  and  we  adhere  to  it,  and  award  a 
venire  de  novo^  as  was  done  in  Crowder  v.  Eooke. 

Fer  Cur. — An  award  of  venire  de  novo. 

Doe  Arnold  y.  Auldjo. 

Where  the  defendant  obtained  a new  trial  on  payment  of  costs,  and  his 
attorney  immediately  afterwards  wrote  to  the  plaintiff’s  attorney, beg- 
ging to  know  what  his  costs  were,  that  he  might  pay  them — and  the 
plaintiff’s  attorney  took  no  notice  of  the  letter,  but,  after  allowing 
some  months  to  elapse,  moved  in  term  time  to  discharge  the  rule  for 
new  trial,  on  an  affidavit  that  the  costs  were  unpaid,  and  without  any 
notice  to  the  defendant’s  attorney  to  attend  taxation,  on  the  same  day, 
entered  judgment  and  took  out  an  hab.  fac.,  which  was  executed; 
The  Court,  on  application  of  the  defendant’s  [attorney,  set  aside  the 
judgment  and  writ  without  costs,  and  directed  the  defendant  to  be 
restored  to  possession. 

The  defendant  moved  to  set  aside  the  judgment  signed  in 
this  cause,  for  bad  faith  on  the  part  of  the  attorney  for  the 
lessor  of  the  plaintiff,  or  for  irregularity  on  account  of  no 
notice  of  taxation  or  of  entering  judgment  having  been 
given  to  the  defendant,  his  attorney  or  agent ; and  because 
the  rule  for  judgment  was  taken  out  after  the  costs  had 
been  tendered,  which  were  to  be  paid  as  a condition  of 
obtaining  a new  trial,  and  before  the  cause  could  have 
been  tried  a second  time,  no  assizes  having  been  held  in 
that  district  where  the  venue  in  this  cause  is  laid;  and 
because  no  rule  for  judgment  was  filed  with  judgment  roll  ; 
or  to  open  the  rule  for  a new  trial  either  with  costs  or  other- 
wise, and  that  the  defendant  be  restored  to  the  possession. 

In  Easter  Term  last,  a new  trial  was  granted  on  motion 
of  the  defendant,  on  payment  of  costs. 

In  Michaelmas  Term  (6th  November,  1818),  the  plain- 
tiff’s attorney  made  afiidavit  that  no  costs  had  been  paid, 
nor  any  appointment  to  tax  costs  served  on  him,  and  that 
there  had  been  no  arrangement  between  him  and  defen- 
dant’s attorney  for  the  taxation  or  payment  of  costs ; that  the 
venue  had  been  changed  by  consent  from  the  Talbot  to  the 
Niagara  District,  and  that  there  had  been  an  assize  in  the 
District  of  Niagara  (viz.  Spring  Assizes  of  1848),  where 
the  cause  could  have  been  tried  if  the  costs  had  been  paid. 
On  this  affidavit  a rule  was  granted  in  the  Practice  Court, 


22 


queen’s  bench,  HILARY  TERM,  12  VIC. 


rescinding  the  rule  for  a new  trial  (6th  November),  and  judg- 
ment was  entered  the  same  day,  no  notice  of  taxation  having 
been  first  served,  nor  any  copy  of  the  rule  rescinding  the  rule 
for  new  trial,  nor  any  rule  for  judgment,  nor  a rule  rescinding 
thr  ’ule  for  a new  trial  filed  with  the  papers  of  the  cause. 

The  suit  had  been  conducted  amicably  up  to  the  first 
trial,  on  both  sides;  and  on,  the  6th  of  July,  1843,  imme- 
diately after  new  trial  ordered,the  defendant’s  attorney  wrote 
to  the  plaintiff’s  attorney,  requesting  that  he  would  send  a 
bill  of  his  costs  for  payment,  but  never  received  any  an- 
swer ; and  the  plaintiff’s  attorney,  without  any  notice  what- 
ever, entered  judgment  and  took  out  a hob.  fac.,  and  the 
lessor  of  plaintiff  has  been  put  in  possession; 

The  defendant’s  attorney  forthwith  applied  for  relief  to  a 
judge  in  chambers,  who  referred  him  to  this  court. 

The  plaintiff’s  attorney  filed  affidavits  not  denying  that 
the  defendant’s  attorney  had  written  to  him  for  the  amount 
of  costs,  in  order  that  they  might  be  paid,  but  merely  say- 
ing that,  though  the  former  proceedings  had  been  by  con- 
sent, he  did  not  think  he  Lad  waived  any  right  he  might  have 
in  consequence  of  the  defendant’s  irregularity  or  neglect. 
He  admitted  that  he  had  served  no  copy  of  the  rule  rescind- 
ing the  rule  for  a new  trial,  and  alleged  that  he  did  not  con^ 
sider  it  necessary  to  serve  notice  of  taxation  before  he  en- 
tered his  judgment. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Without  determining  that  the  omitting  to  give  notice  of 
taxation  made  the  judgment  irregular,  we  think  it  right  in 
this  case  to  take  the  same  course  that  was  taken  in  the  case 
ofllderton  v.  Salt,  2 Com.  Pleas  Eep.  250 ; and  we  make 
the  rule  absolute  for  setting  aside  the  judgment  and  writ  of 
hah.  fac.j  without  costs,  and  that  a writ  of  restitution  issue 
to  restore  the  defendant  to  possession  ; but  no  action  to  be 
brought  for  any  thing  done  under  the  hah.fac. 

It  was  most  necessary  and  certainly  improper  to  take  no 
notice  of  the  offer  made  by  the  defendant’s  attorney  to  pay 
the  costs  of  last  trial : and  then  to  proceed  suddenly  and 
without  notice  of  his  intention  to  enter  judgment,  as  if  the 
plaintiff  could  not  get  his  costs. 

Per  Cur. — Eule  absolute  without  costs. 
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Bank  op  Upper  Canada  Bobinson. 

Plea  to  an  action  upon  a note  “that  the  defendant’s  indorsement  of  the 
note  declared  upon,  was  obtained  from  him  by  the  plaintiffs  and  others 
in  collusion  with  them  without  consideration,  by  fraud, covin  and  mis- 
representationHeld,  per  Cur.,  bad  on  special  demurrer,  for  duplic- 
ity, as  setring  up  two  defences,  viz. — fraud,  and  want  of  consideration. 

Assumpsit  on  promissory  note.  Indorsees  against  in- 
dorser. 

Plea,  that  the  defendant’s  indorsement  of  the  said  promis- 
sory note  in  the  said  declaration  mentioned,  was  obtained 
and  procured  from  him  the  defendant,  by  the  plaintiffs  and 
others  in  collusion  with  them,  without  consideration,  by 
fraud,  covin  and  misrepresentation. 

Demurrer — that  plea  is  double,  in  setting  up  two  several 
and  distinct  defences,  viz. — that  the  plaintiff’s  obtained  the 
note  without  consideration,  ami  also  by  fraud,  covin  and 
misrepresentation . 

Strong j for  the  demurrer.  Brough,  contra. 

The  following  authorities  were  referred  to : — 3 U.  C.  B, 
291;  4 Bing,  N.  C.  655;  13  M.  &W.651;  2P.&D.,  5t9; 
Bac.  Ab.  Pleas,  A.  2 ; 5 Co.  98  (a)  ; Dyer,  42  (b) ; 1 Cr. 
M.  & E.  *798 ; 2 M.  & G.  348;  3 A.  & E.  323 ; 6 M.  & W. 
2^4. 

Eobinson,  C,  J.,  delivered  the  judgment  of  the  court. 

I believe  my  brother  Judges  consider  this  plea  bad  for 
duplicity.  It  seems  to  me  that  it  would  not  be  unreasonable 
to  look  upon  it  as  a plea  setting  up  only  the  defence  of 
want  of  consideration,  as  if  the  defendant  had  pleaded  that 
the  plaintiff  fraudulently  obtained  the  endorsement  of  the 
note  without  consideration. 

There  is  some  room  for  distinction,  I think,  between  the 
present  case  and  that  of  Smith  and  Oates,  decided  in  this 
court,  where  the  defence  is  that  the  note  was  obtained  by 
fraud  and  covin,  and  without  consideration.  A plea  in  that 
form  more  clearly  sets  up  adoc^bie  d efence. 

There  are  some  cases  in  which  the  plaintiff  may  have 
acted  fraudulently,  and  yet  where  his  fraud  alone  would 
not  avoid  the  contract,  but  it  is  necessary  to  shew  further 
that  the  other  party  has  been  imposed  upon;  as,  for 
instance,  a defendant  cannot  set  up  the  mere  fact  that  he 
was  drunk  when  ho  contracted,  as  sufficient  to  avoid  the 
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transaction;  he  must  shew  also  that  an  advantage  was 
taken  of  his  drunkenness,  which  would  be  a defence  like 
the  present,  shewing  that  the  other  party  by  fraud  procured 
him  to  enter  into  a contract  without  good  consideration. 

It  stands,  however,  on  doubtful  ground,  and  I should,  at 
any  rate,  think  it  better  to  amend  the  plea. 

Per  Cur, — Judgment  for  plaintiff  on  demurrer. 


Wright  et  al.  v.  Tucker  et  al. 

Bail  rendered  their  principal,  and  gave  due  notice  of  render  within 
eight  days  after  the  return  of  process  in  the  action  against  themselves 
on  the  recognizance — the  plaintiffs  nevertheless  proceeded  to  judg- 
ment— the  court  stayed  the  proceedings  unconditionally,  that  is,  with- 
out exacting  payment  of  costs  up  to  the  time  of  giving  notice. 

Mr.  Eccles  had  obtained  (last  Michaelmas  Term)  a rule 
nisi  to  set  aside  all  proceedings  had  in  this  cause,  subse- 
quent to  the  return  of  the  process  for  irregularity  with  costs, 
on  the  ground  that  the  defendant’s  principal  had  been  duly 
rendered  in  their  discharge  to  the  sheriff  of  the  District  of 
Newcastle ; and  notice  of  render  served  on  the  plaintiff’s 
attorney  in  due  time  and  before  proceeding  against  the  bail, 
or  to  stay  proceedings,  and  to  have  an  exoneretur  entered 
on  the  bail-piece,  without  costs,  on  the  same  grounds. 

On  the  25th  Sep.,  1848,  an  application  was  made  to  the 
same  effect,  in  Chambers,  and  Macaulay,  J.,  stayed  pro- 
ceedings to  Michaelmas  Term,  that  the  court  might  deter- 
mine the  question  which  had  been  raised. 

' The  process  in  this  suit  against  the  bail  was  returnable 
first  day  of  Trinity,  1848  (31st  July.) 

On  1st  August,  1848,  the  sheriff  of  Newcastle  certified 
that  Tinnery,  the  defendant  in  the  original  cause,  was  that 
day  surrendered  in  discharge  of  his  bail,  and  notice  of  ren- 
der dated  that  day,  was  served  on  the  plaintiff’s  attorney  in 
the  original  action  on  the  3rd  August. 

On  the  11th  September,  1848,  the  declaration  was  filed 
against  the  bail,  and  plea  demanded.  The  plaintiff  entered 
common  bail  for  the  defendant,  and  entered  final  judgment 
for  want  of  a plea,  and  execution  issued  the  25th  Septem- 
ber, 1848. 

Mr.  Scott,  partner  of  the  plaintiff’s  attorney,  in  this  action 
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against  the  bail,  swore  that  shortly  after  receiving  notice  of 
the  render  of  Tinnery,  he  had  a conversation  with  the  de- 
puty sheriff,  and  understood  from  such  conversation,  that  no 
render  had  in  fact  been  made,  and  that  Tinnery  had  not 
been  in  custody ; and  that  he  believing  this  account,  pro 
ceeded  in  the  case  against  the  bail  to  final  judgment:  that 
the  declaration  was  served  on  one  of  the  defendants,  on  12th 
September,  1848,  and  on  the  other  on  13th  October : that 
no  notice  was  given  of  the  defendant’s  intention  to  move  to 
set  aside  entry  of  common  bail  or  service  of  declaration  ; but 
the  plaintiffs  were  allowed  to  proceed  to  final  judgment 
and  execution.  Mr.  Eccles  contended,  that  when  render 
is  after  return  of  non  est  inventus  to  a ca.  sa.,  though  it 
cannot  be  pleaded,  yet  bail  may  have  the  full  effect  of  it  on 
motion. — 1 Lord  Eayd.,  156  ; 1 Salk.  101 ; 5 A.  & E.  81 ; 
McPherson  v.  Mosier,  2 Wm.  lY.  E.  T. — and  that  the}  are 
entitled  to  have  proceedings  against  themselves  stayed  un- 
conditionally, when  such  render  has  been  made  within  the 
time  allowed  by  the  rule  of  court,  Trinity  Term,  1 Anne. 

Mchards  showed  cause  and  cited  5 T.  E,  363  ; 3 B.&  P.  13  ; 
15  E.  E.  254;  8 T.  E.  222 ; 8 Mod.  281. 

Eobinson,  C.  J.  delivered  the  judgment  of  the  court. 

The  plaintiff  insists  that  he  was  at  liberty  to  proceed  till 
an  exoneretur  was  actually  entered  on  the  bail  piece,  al- 
though he  had  notice  cf  the  render ; and  he  relies  on  8 Mod. 
281,  Wild  V.  Harding,  in  whluh  It  wao  determine'^ ; and 
in  Williams  V.  ■*  'Salk.  98,  the  law  is  so  stated; 

and  in  the  notes  in  “Cases  in  practice”  to  the  rule  of  Tri- 
nity Term,  1 Anne,  on  this  subject;  it  is  treated  as  indis- 
pensable to  the  protection  of  bail,  that  the  exoneretur  should 
be  actually  entered.  But  the  rule  itself  is  otherwise, for  it  says 
expressly,  that  on  render  of  the  principal  within  eight  days 
after  the  return  of  process  against  the  bail,  “and  upon  notice 
thereof  given  to  the  plaintiff  or  his  attorney  in  the  original 
suit,a’d  further  proceedings  against  the  b9nd  on  the  recogni- 
zance shall  cease.” 

In  Bond  v.  Isaac,  Burr,,  409,  the  court  held  in  accord- 
ance with  the  rule,  that  the  plaintiff  cannot  proceed  after  reg- 
ular notice  of  the  render,an^  in  Byrne  v.  Aguilar,3  E.  E.  306, 
3 6 u.  0.  Q.  B. 
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the  court  say,  If  a plaintiff  proceed  after  due  notice  of  the 
render,  he  does  it  at  his  peril.” — 3 B.  & P.  13  ; 16  East.  E. 
167;  15  E.  E.  254. 

I do  not  think  our  statute  4 Wm.  lY.  ch.  5,  varies  the 
question  here.  The  bail  are  not,  properly  speakir  j,  dis- 
charged till  an  exoneretur  is  entered ; but  in  my  opinion, 
on  the  proper  certificate  of  render  being  obtained,  and  due 
notice  of  render  given,  the  bail  are  so  far  discharged,  that 
the  plaintiff  proceeds  afterwards  at  his  peril,  and  the  pro- 
ceedings will  be  stayed  uncon(iitionally  if  he  should  so 
proceed. 

In  this  case  we  think,  that  beyond  all  question,  the  pro- 
ceedings of  the  bail  should  be  stayed,  and  exoneretur  en- 
tered on  the  bail  piece,  on  payment  of  costs  up  to  the  ser- 
vice of  notice  of  render;  and  that  the  only  room  for  a ques- 
tion is,  whether  the  bail  are  not  entitled  to  be  relieved  un- 
conditionally, that  is  without  having  to  pay  even  the  costs 
of  their  proceedings  which  took  place  before  notice  of  render 
given,  but  within  the  eight  days  allowed  for  the  render. 

It  seems  to]  be  settled  by  the  cases  of  Smith  v . Lewis, 
16  E.  E,  168,  and  2 Chit.  E.  100 ; and  Creswell  v.  Herns,  1 
M:  & S.  742,  that  what  we  must  hold  to  be  the  effect  of 
plaintiffs  being  allowed  to  proceed  at  his  peril  is,  that  he 
gains  nothing  by  his  proceedings,  and  must  pay  the  costs 
of  them  himself,  for  that  after  notice  of  render  the  court  are 
bound  to  stay  prc^'eedings  unconditionally,  and  that  the 
plaintiff  neither  gets  the  costs  of  any  proceediT^gs  taken 
after  he  had  notice  of  the  render,  not  even  the  costs  of  any 
proceedings  before  he  had  notice  of  render,  provided  such 
notice  of  render  was  given  before  eight  days  had  expired 
after  the  return  of  process  against  the  bail. 

The  rule  is  made  absolute  as  moved  in  the  latter  alterna- 
tive, i.  e.,  to  stay  proceedings  and  enter  an  exoneretur  on 
the  bail  piece,  without  costs. 


Per  Our.— Buie  absolute. 


MOOEE  ET  AL.  V.  HICKS 


27 


Harvie  V.  Clarkson. 

“Good  to — fertile  above  goods,  eitlier  to  be  returned  or  paid  for.  ” 

Held  -per  Cur. , tliat  after  delivery  of  the  goods,  they  might  be  sued 

fer  as  for  goods  sold  and  delivered. 

Appeal  from  the  District  Court  of  the  Home  District. 

Assumpsit  for  goods  sold  and  delivered. 

Plea,  non-assumpsit. 

The  evidence  to  support  the  action  was  a memorandum 
given  to  the  plaintiff  by  the  defendant,  which  contained  a 
list  of  the  goods,  and  upon  which  the  defendant  had  added 
at  the  bottom  the  words,  ‘^good  to  John  Harvie  for  the  above 
sroods,  either  to  be  returned  or  paid  for,”  A demand  of  the 
goods  was  also  proved. 

Yerdict  for  the  plaintiff,  with  leave  reserved  to  move  for 
a non-suit  on  the  ground,  that  on  such  a contract  an  action 
would  not  lie  for  goods  sold  and  delivered. 

The  learned  judge  discharged  the  rule  obtained,  upon  the 
leave  reserved,  and  from  this  decision  the  plaintiff  appealed. 

Iwart  for  the  appeal.  D.  Duggan  contra.  The  follow- 
ing authorities  were  cited : 1 M & W.  545  ; 8 Scott  839;  6 
A.  & E.  829. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  judgment  given  in  the  District  Court  cor- 
rect, and  that  this  appeal  must  be  discharged  with  costs. 

The  goods  having  been  before  in  the  possession  of  Clark- 
son, whether  on  commission  or  otherwise  can  make  no  dif^ 
ference;  for  all  that  appears,  they  were  in  his  possession 
when  he  gave  this  memorandum,  which  fairly  imnovts  Hot 
he  was  to  keep  them  as  a purchaser,  and  pay  for  them  like 
any  other  purchaser,  unless  he  should  return  them  in  a rea- 
sonable time,  or  at  least  on  request. 

Per  Cur. — Appeal  dismissed  with  costs. 


Moore  et  al.  v.  Hicks, 

When  a defendant  applies  for  a new  trial  on  the  ground  that  he  was 
taken  by  surprise,  by  the  cause  being  taken  out  of  its  turn,  and  was 
unprepared  to  enter  into  his  defence,  he  must  not  rely  on  a general 
affidavit  of  merits,  but  must  show  that  he  had  a defence,  admissible 
under  the  pleadings,  which  he  would  have  been  able  to  sustain. 

Assumpsit  on  an  award  and  common  counts; 
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Juc’g'Aient  by  nil  dicit. 

Damages  assessed  at  *76?,  19,?.  8<^. 

The  defendant  moved  to  set  aside  interlocutory  judgment 
and  assessment  of  damages  for  irregularity,  and  on  affida- 
vits filed,  on  such  terms  as  court  might  think  fit. 

Eobinson,  C.  J,,  delivered  the  judgment  of  the  court. 

There  seems  to  have  been  no  irregularity  in  signing  judg- 
ment, or  in  trying  the  cause.  If  the  defendant  had  sworn  to 
some  particular  defence  that  he  could  have  substantiated, 
might  have  relieved  him,  and  the  question  then  would 
be  on  what  terms  as  to  costs  ; but  he  has  not,  as  he  should 
have  done,  laid  before  us  some  particular  defence ; he  has 
sworn  to  nothing  precise,  but  only  generally  as  to  merits. 
Then  he  should  have  moved  before  or  during  the  assizes. 
The  sum  is  on  an  award,  which  we  must  suppose  to  be  right. 

Per  Cur, — Eule  discharged. 


Doe  Clark  v.  McInnis. 

A.  dies  in  18401;* after  his -death  B.,  his  wife,  remains  in  the  exclusive 
possession  of  his  land,  until  her  second  marriage,  with  the  defendant, 
and  since  they  both  continue  the  actual  possession,  the  wife  claiming 
to  have  a life  estate  under  A.’s  will.  0.,  the  eldest  son  of  the  testator 
A.  and  B.  his  wife,  while  out  of  possession,  assumes  to  cpnvey  the 
land,  and  all  his  interest  in  it,  asheir-at-law,  to  the  lessor  of  the  plain- 
tiff. Held,  per  Cur.,  that  C.’s  deed  to  the  lessor  of  the  plaintiff  was 
void,  both  at  common  law  and  by  the  Statute  of  Maintenance. 

Held,  also,  that  C.,  though  claiming  as  devisee,  and  not  as  heir-at-law, 
would  otherwise  have  conveyed  by  his  deed  all  his  interest  to  the  les- 
sor of  the  plaintiff,  whether  as  heir-at-law  or  devisee. 

Serrible,  that  the  Statute  of  Maintenance  applies  in  this  province,  as 
well  to  terms  for  years,  as  to  estates  in  fee. 

This  WHS  an  action  of  ejectment,  tried  before  Mr.  Justice 
McLean,  at  the  last  Eastern  District  Assizes,  wherein  the 
plaintiff  sought  to  recover  possession  of  lot  No.  11,  in  the 
5th  concession  of  the  township  of  Charlottenburgh,  in  the 
said  district. 

The  lessor  of  the  plaintiff  at’the  trial,  stated  that  he  claim- 
ed the  premises  by  assignment  from  John  Clark,  who  took 
them  as  heir-at-law  of  David  Clark,  deceased,  who  had  held 
them  as  a portion  of  the  Indian  Eeservation  in  the  Eastern 
District,  under  a lease  from  the  Indians. 

It  was  proved  at  the  trial,  that  John  Clark  was  the  eldest 
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son  and  heir-at-law  of  Daniel  Clark,  and  that  Daniel  Clark 
had  died  in  possession  of  the  premises.  Also,  that  John 
Clark  by  indenture,  dated  20th  September,  in  the  year  of 
our  Lord,  184^,  and  which  recited  the  title  of  Daniel  Clark 
to  the  premises  to  have  been  under  a lease  from  the  Indians, 
and  that  the  said  John  Clark  was  his  heir-at-law,  “assigned, 
transferred,  and  set  ovei'  unto  the  said  William  Clark,  the 
lessor  of  the  plaintiff,  his  executors,  administrators  and  as- 
signs, the  said  lot  Ho.  11,  in  the  5th  concession  of  the  Indi- 
an Eeservation,  in  the  said  township  of  Charlotten burgh, 
and  all  the  estate,  right,  title,  interest,  possession,  term  of 
years  to  come,  claim  and  demand  whatsoever,  which  he,  the 
said  John  Clark,  then  had,  or  might,  or  ought,  or  should 
have,  or  claim  in,  or  to,  the  messuage  or  premises,  with  the 
appurtenances  aforesaid,  by  force  or  virtue  of  the  said  lease 
or  otherwise,  as  the  heir  of  the  said  Daniel  Clark,  as  afore- 
said, to  have  and  to  hold’  the  said  premises ; and  also,  the 
said  lease,  and  all  the  estate,  right,  title,  interest  and  term 
of  years,  in  and  by  these  presents  hereinbefore  assigned, 
transferred  and  set  over  unto  the  said  William  Clark,  his 
executors,  administrators  and  assigns,  to  his  and  their  own 
proper  use  and  behoof,  during  the  residue  of  the  said  term 
by  the  said  Indian  lease  granted  and  yet  to  come  and  un- 
expired, in  as  large,  ample  and  beneficial  a manner,  to  all 
intents  and  purposes,  as  he,  the  said  John  Clark,  then  had 
or  might,  or  should,  or  ought  to  have  and  enjoy  the  same, 
by  force  and  virtue  of  the  said  Indian  lease,  or  otherwise, 
as  the  heir  of  the  said  Daniel  Clark  aforesaid,  subject  to 
the  payment  of  the  rent,  duties,  services  and  covenants,  in 
the  said  lease  mentioned.” 

Also  that  Daniel  Clark,  deceased,  had  made  a will,  duly 
executed,  to  pass  real  estate,  which  contained  the  following 
bequests  and  devises,  viz., 

“1st,  I bequeath  to  my  son,  John  Clark,  the  farm^  con- 
sisting of  100  acres  of  land,  be  the  same  more  or  less,  being 
composed  of  lot  Ho.  10,  in  the  5th  concession  of  the  Indian 
Eeservation,  in  the  township  and  county  aforesaid,  together 
with  team  and  farming  utensils. 

“ 2nd.  I bequeath  to  my  son,  William  Clark,  the  sum  of 
50?.  lawful  money  of  this  province,  to  be  paid  to  him, 
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William  Clark,  by  my  son  John  Clark,  when  he  comes  to  the 
full  age  of  21  years.  In  failure  of  payment  of  the  said  sum 
of  50?.,  then  the  said  William  Clark  to  have  the  north  half’ 
of  the  aforesaid  lot  ISfo.  10,  in  the  5th  concession  of  the  said 
Indian  Eeserve. 

3rd.  I bequeath  to  my  well  beloved  wife,  Olive  Clark,, 
all  chattels  and  household  furniture  ; also  to  have  full  con- 
trol and  management  of  said  property  during  her  natural 
life.  Then,  I constitute  and  ordain  John  Hatch,  of  the 
township  of  Cornwall,  in  the  county  of  Stormont,  and  An- 
gus Parke,  of  the  township  ofCharlottenburgh,in  the  county 
of  Glengarry,  both  in  the  Eastern  district  and  province  of 
Upper  Canada,  to  be  my  lawful  executors  to  this  my  last 
will  and  testament.” 

It  was  also  proved  that  the  said  Daniel  Clark,  deceased, 
died  in  possession  of  the  said  lot  No.  11,  and  had  never 
owned  or  been  in  possession  of  lot  No.  10,  the  lot  named  in 
the  will.  That  from  the  time  of  the  death  of  the  said 
Daniel  Clark,  up  to  the  time  of  her  intermarriage  with  the- 
defendant,  Olive,  the  widow  of  the  said  Daniel  Clark,  had 
remained  in  possession  of  the  premises  in  question,  claim* 
ing  the  right  of  ownership  therein.  And  that  from  the  time 
of  her  intermarriage  with  the  defendant,  she  and  the  defen- 
dant had  retained  possession,  claiming  a similar  right. 

The  following  admissions  were  signed  and  put  in  at  the- 
trial,  as  part  of  the  plaintiff’s  cause,  viz. : 

It  is  admitted  in  this  case,  by  the  parties  and  their  coun- 
sel, for  the  purpose  of  trying  this  suit  upon  its  merits,  that 
Daniel  Clark,late  of  Charlottenburgh,  having  been  for  many 
years  previously  in  possession  of  lot  No.  11  in  the  5th  con- 
cession of  that  township,  under  a lease  dated  on  the  28tb 
day  of  March,  1848,  duly  executed  his  last  will  and  testa* 
ment,  according  to  law,  by  which  he  devised  his  farm,  be- 
ing the  said  lot  No.  11  in  the  5th  concession  of  the  town- 
ship aforesaid,  named  in  the  will,  by  mistake.  No.  10,  in 
manner  therein  mentioned. 

That  for  the  purposes  of  this  action,  it  shall  be  considered 
that  the  will  has  been  duly  proved  before  the  Surrogate 
Court  of  the  district,  if  proof  of  the  will  then  were  neces- 
sary. 
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That  the  deed  of  assignment  from  John  Clark  to  William 
fcJlark,  the  present  lessor  of  the  plaintiff,  was  duly  executed 
on  the  20th  day  of  September,  in  the  year  of  our  Lord  1847, 
which  purported  to  make  over  to  the  said  William  Clark 
the  residue  of  the  term  then  to  come  in  and  to  the  said  lot 
No.  11. 

That  at  the  time  of  the  execution  of  the  said  deed  of  as- 
signment, the  defendants  were  in  possession  of  the  premis- 
es in  question.  And  for  many  years  previously,  Olive  Mc- 
Innis,  one  of  the  defendant’s,  with  her  former  husband,  the 
said  Daniel  Clark,  the  testator,  had  been  in  possession  of  the 
said  premises  of  which  continued  possession,  both  be- 
fore and  at  the  time  of  the  execution  of  the  said  deed  of 
assignment,  the  said  William  Clark  and  John  Clark  were 
aware. 

That  said  testator,  Daniel  Clark,  died  on  9th  July,  A.  D. 
1840. 

That  the  will  of  said  Daniel  Clark  was  duly  registered  in 
the  registry  office  of  the  county  of  Glengarry,  within  the 
period  of  two  months  after  the  death  of  said  testator. 

That  all  objection^  with  respect  to  any  assent  on  the  part 
of  the  executors  of  the  said  will  to  the  bequest  under  it  are 
waived  for  the  purpose  of  this  suit. 

At  the  close  of  the  plaintiff’s  case,  a non-suit  was  moved 
for,  on  the  grounds — 

First.  That  the  premises  being  held  by  lessor  of  plaintiff 
under  a lease  from  the  Indians,  no  title  has  passed  from  the 
Crown ; and  ejectment  cannot  therefore  be  maintained.— 
Doe  Ermatinger  v.  McCormick,  E.  T.  5 Vic. 

Secondly.  That  the  assignment  of  John  Clark,  the  heir- 
at-law, to  lessor  of  plaintiff,  only  conveys  any  interest  whichi 
he  had  as  heir-at-law ; and  that  as  such  he  was  not  entitled  to 
any  interest  in  a leasehold  property. 

Thirdly.  That  by  the  evidence,  it  appears  that  at  the  time 
of  the  conveyance  by  John  Clark  to  the  lessor  of  the  plain- 
tiff, the  defendant  and  his  wife  were  in  possession,  claiming 
an  interest  and  a right  to  hold  the  premises  under  the  will 
of  Daniel  Clark. 

The  questions  arising  under  the  above  objections  were  re- 
reserved by  the  learned  judge  for  the  opinion  of  the  coui't, 
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and  a verdict  was  by  consent  taken  for  the  lessor  of  plaintiff, 
subject  to  the  opinion  of  the  court  upon  them,  when,  as  the 
court  should  direct,  a verdict  was  to  be  rendered  for  the  de- 
fendants, or  a nonsuit  granted. 

J.  Lukin  Bobinson,  for  the  plaintiff,  P.  M.  Vankoughnet, 
for  the  defendant. 

The  authorities  cited  were — Lovelass  on  Wills,  282  ; 1 M. 
G.  & Scott,  'Zl'7 ; Doe  Moak  v.  Empey,  E.  T.  4 Wm.  lY. ; 11 
E.  K.  160;  *7  Taunt.  19]  2 Atk.  102;  2 T.  E.  659;  2 Euss 
& Mylne,  624;  4 T,  E.  605 ; 2 Mylne  & Keene,  149  ; Cro.Elizi 
9;  1 Atk.  419;  3 M.  & S.  158;  16  Yez.  46,  314;  2 Bl.  929  ; 
3 P.  W.  Ill ; 1 Taunt.  105  ; 1 Sim.  56. 

Eobinson,  C,  J.,  delivered  the  judgment  of  the  court. 

The  most  material  question  to  be  settled  in  respect  of  the 
title  to  this  property  is,  whether  Olive  Clark,  the  widow  of 
Daniel  Clark,  now  Olive  Mclnnis,  wife  of  the  defendant,took 
a life  estate  or  any  interest  in  the  premises  in  question 
under  the  will  of  her  late  husband  Clark.  She  claims  an  in- 
terest under  the  will,  and  her  husband,  the  defendant,  claims 
to  be  entitled  in  her  right  to  the  possession. 

D.  Clark  died  in  1840.  His  widow  remained  in  posses- 
sion constantly,  until  her  marriage  with  the  defcuuant,  and 
since ; and  while  they  were  both  thus  in  actual  possession^ 
claiming  to  be  entitled  under  the  will,  John  Clark,  son  of  the 
testator,  on  the  20th  Sept.  184^7,  assumed  to  convey  the  land 
and  all  his  interest  in  it,  a$  heir  to  his  father,  to  the  lessor  of 
the  plaintiff. 

I understand,  from  the  case  stated,  that  the  defendant 
Mclnnis  and  his  wife,  were  in  full  possession  at  that  lime 
of  the  property,  to  the  exclusion  of  John  Clark;  and  that 
being  so,  we  cannot  hold  otherwise  than  that  nothing 
passed  by  the  deed  to  the  lessor  of  the  plaintiff. 

It  is  unnecessary  to  cite  the  cases  in  our  own  court  which 
have  been  decided  upon  the  same  principle — that  a person 
dispossessed  cannot  make  a valid  conveyance,  being  disabled 
both  by  the  common  law  and  by  the  effect  of  the  statute,  32 
Hen.  Ylll.  ch.  9. 

That  the  objection  applies  as  well  in  cases  of  conveyances 
of  terms  for  years  as  of  estate  in  fee,  was  long  ago 
determined,  Partridge  v.  Strange  & Croker,  1 Plow.  11 
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and  the  modern  case  of  Doe.  dem.  Williams  v.  JSvans^  1 M. 
G.  & Scott,  ^18,  shews  that  the  courts  in  England  then  held 
themselves  as  much  bound,  as  at  any  former  period,  to  main- 
tain the  principle. 

The  law  has  not  yet  been  placed  on  any  different  footing 
in  this  province,  and  therefot'o  we  continue  to  be  bound  by 
it;  though  I observe  that  a statute  has  been  very  lately 
passed  in  England,  enabling  parties  to  coave}^  a right  of 
entry.  This  decides  the  event  of  this  cause,  and  a verdict 
must,  in  our  opinion,  be  entered  for  the  defendant. 

There  was  clearly  nothing  irj  the  objection,  that  the  deed 
to  the  lessor  of  the  plaintiff  could  at  any  I’ate  pass  nothing, 
because  it  only  professed  to  convey  all  the  right  of  John 
Clark  as  heir,  when  it  was'  plain  he  took  nothing  in  that 
capacity,  but  as  devisee.  The  deed  first  conveys  to  the 
grantee  tlie  lot,  and  all  the  right  of  John  Clark,  as  heir,  so 
that  if  the  grantor  could  convey  the  lot,  he  did  so,  whether 
he  had  any  right  as  heir  0]‘  not. 

Upon  the  legal  effect  of  the  will,  the  parties  probably 
would  desire  our  opinion  ; but  we  think  it  more  proper  to 
withhold  it,  till  it  becomes  necessary  to  determine  that 
point,  for  the  question,  according  to  the  judgment  which  we 
are  now  giving,  affects  the  title  of  a third  party,  who  is  not 
bound  by  this  record. 

Per  Cur. — Yerdict  to  be  entered  for  the  defendant. 


Commissioners  of  Public  Works  v.  Dalyep  al. 

Commissioners  of  public  works.  Cornwall  Canal.  Arbitration.  Set- 
ting  aside  award. 

In  dealing  with  awards  made  under  the  provincial  acts  9 Vic.  ch.  37,  sec. 
24,  andlO&  11  Vic.  ch.  24,  sec.  3,  thecourtwill  be  governedby  the  ordin- 
ary rules  of  law  as  applicable  to  ? wards  made  between  party  and  party. 

Under  the  two  acts  above  mentioned,  a submission  by  the  governor  in 
council  to  arbitration,  is  a submission  in  effect  by  the  commissioners 
of  public  works. 

The  award  made  by  the  arbitrators  appointed  under  the  above  acts,  stat- 
ed that  they  awarded  that  the  commissioners  of  public  works  should 
pay  to  A.  the  sum  of,  &c.,  “for  the  damage  done  his  property  in  the 
village  Milles  Roches,  by  the  construction  of  the  Cornwall  canal.”  No 
further  particulars  of  damage  were  stated  in  the  award.  Affidavits, 
however,  were  filed  by  the  engineers  of  the  public  works,  to  shew 
that  in  their  belief  the  sum  awarded  must  have  been  given,  from  its 
amount,  for  consequential  and  not  direct  damage,  such  as  the  commis- 
sioners contended  the  arbitration  could  alone  award  upon.  But,  Held, 
Gur.y  that  the  affidavits  nowhere  stating  in  positive  terms  that  the 
commissioners  had  allowed  for  consequential  damages,  and  the  award 
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being  silent  upon  the  subject,  as  it  might  |be — the  court  could  not  as*^ 
sume  the  fact  to  be  so — and  upon  that  ground  (if  a valid  one)  set  aside^ 
the  award. 

Quaere?  have  the  arbitrators  the  power  under  the  acts  above  named,  ta 
award  forconsequential  damage,  as  for  loss  of  the  carrying  trade  through- 
the  village  of  Milles  Roches.  No  decision  of  the  court  was  rendered 
necessary  upon  this  point,  but  see  the  opinions  of  the  court  thereupon.. 
The  time  given  by  the  statute  within  which  to  move  to  set  aside  tnese- 
awards,  viz.,  one  year,  extends  to  Upper  as  well  as  Lower  Cmada. 

A rule  nisi  had  been  * obtained,  on  behalf  of  the  com- 
missioners, by  Blake,  Solicitor-General,  calling  on  Daly  to 
shew  cause  why  the  award  made  in  this  case  should  not  bo 
set  aside — 

1st.  Because  the  award  shewed  no  submission  between 
the  parties,  but  was  an  award  made  upon  a reference  by  tho 
Governor  in  council. 

2ndly.  Because  the  award  did  not  shew  that  the  said 
Daly  had  sustained  damages  by  the  construction  of  tho 
Cornwall  canal ; or  what  the  damage  was  which  had  been 
awarded  upon. 

Srdly.  Because  the  award  was  founded  upon,  and  allow- 
ance was  made  upon,  matters  of  alleged  damage,  not  within 
the  statute. 

4thly.  Because  the  damages  were  excessive  and  unjust 
Sthly.  Because  the  award  did  -not  shew  that  the  claim  for 
damages  arose  from  the  construction,  or  was  connected  with 
the  execution,  of  any  public  work  theretofore  undertaken, 
commenced  or  performed,  at  the  expense  of  this  province, 
6r  of  Upper  or  Lower  Canada. 

A rule,  ill  the  same  terms,  had  been  obtained  in  other 
cases  of  awards  made  upon  claims  for  damages  occasioned 
by  the  construction  of  the  Cornwall  Canal,  which  will  be- 
presently  enumerated. 

The  rule  obtained  in  the  case  of  the  commissioners  and 
Alexander  McNairn,  only  varied  from  the  oth3rs  in  as^ 
signing  as  another  objection  to  the  award,  ■^hat  it  is 
against  evidence,  as  the  claim  had  been  before  adjudicated 
upon  and  settled.” 

The  award  in  the  case  of  John  Daly  was  by  William 
Freeland,  Henry  Fry,  and  John  Ogilvy  Hutt,  Esquires, 
made  on  the  16th  March,  1848.  It  recited  that  they  had 
been  duly  appointed  arbitrators  and  appraisers,  for  Upper 
Canada,  by  the  Governor  in  council,  under  and  by  virtue  of 
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act,  passed  in  the  reign  of  her  Majesty  Queen  Victoria, 
entitled,  ^ ‘An  act  to  amend  the  law  constituting  the  Board 
of  Works  j”  setting  out  the  authority  given  to  them  by  the 
statute,  which  is — “to  arbitrate,  appraise,  determine  and 
a.ward;^the  sums  of  money,  which  should  be  paid,  to  any 
owner  or  owners,  occupier  or  occupiers,  or  persons  repre- 
senting such  owner  or  owners,  for  the  land  or  real  estate 
which  it  might  he  necessary  to  take,  either  in  perpetuity  or 
temporarily,  for  the  use  and  purposes  of  the  public  works, 
or  any  of  them  therein  set  forth,  or  as  compensation  for  any 
loss  or  damage  which  might  accrue  to  them  from  the  con- 
struction of  such  public  works,  or  any  of  them,  and  with 
whom  the  commssioners  of  the  said  public  works  had  not 
or  could  not  agree,  or  whose  claims  had  not  been  settled  or 
adjusted  under  the  former  laws;  and  also  on  any  unsettled 
olaim  or  claims  for  property  taken,  or  alleged  direct  or  con- 
sequential  damage  to  property^  arising  from  the  construction 
or  connected  with  the  execution  of  any  public  works  in  any 
part  of  the  said  province  ; or  any  unsettled  claim  or  claims 
arising  or  to  arise  out  of  or  connected  with  the  execution  or 
fulfilment,  or  on  account  of  deductions  made  for  the  non- 
execution or  non-fulfilment  of  any  contract  or  contracts 
made  for  the  performance  of  any  such  public  works  as 
aforesaid,  or  any  part  thereof,  made  and  entered  into  with 
the  commissioners  of  the  said  public  works,  or  with,  any 
other  board,  or  any  commissioner^  iawf”^^y  authorised  to 
enter  into  the  same  on  behalf  of  the  province.” 

The  award  then  recited,  that  John  Daly,  of  the  village  of 
Milles  Eoches,  had  preferred  a claim  “ for  damages  done  to 
Ills  property  by  the  construction  of  the  Cornwall  canal,”  and 
With  whom  the  commissioners  of  the  said  public  works  had 
not  agreed  and  could  not  agree. 

And  the  arbitrators  proceeded  to  slate,  “ that  his  Excel- 
lency the  Governor  in  council,  had  referred  lo  them  the 
claim  of  the  said  John  Daly,  for  their  decision  ; and  that 
having  taken  upon  themselves  the  chai’ge  of  said  award 
and  arbitrament,  and  having  been  attended  by  the  parties, 
&e. ; and  having  inspected  the  premises  for  or  on  account 
of  which  such  compensation  for  damages  was  claimed,  they 
made  their  award  as  follows,  viz. — 
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‘‘That  the  commissioners  of  public  works  do  pay  to  the 
said  John  Daly  the  sum  of  75?.  for  the  damages  done  to  his 
property,  in  the  village  of  Milles  Eoches,  by  the  construction 
of  the  Cornwall  canal.” 

This  award  was  made  under  the  hands  and  seals  of  the 
three  arbitrators. 

A precisely  similar  award  was  made  in  favour  of  Eliza 


Burphe,  except  that  the  sum  awarded  to  her  w^« 

£250 

0 

0 

And  so  in 

favour  of 

Jeremiah  Yandusu,  for  . 

. 113 

0 

0 

a 

(( 

Nelson  Stevens,  for  . . . 

200 

0 

0 

u 

cc 

Charles  Letrace,  for  . . 

. 150 

0 

0 

(C 

Cl 

L.  Durosie,  for  . . . . 

100 

0 

0 

(< 

cc 

James  Irvin,  for  . . . 

. 113 

0 

0 

(1 

(i 

Jesse  B.  Hawley,  for  . . 

200 

0 

0 

c 

cc 

Hector  Mansou,  for  . . 

. 250 

0 

0 

u 

cc 

James  Bowen,  for  . . . 

75 

0 

0 

Cl 

cc 

Merilla  Hover,  for  . . , 

95 

0 

0 

(( 

cc 

Marcus  B.  Herriman,  for 

. 200 

0 

0 

Cl 

cc 

William  Emery,  for  . . 

. 150 

0 

0 

C( 

Cl 

Sewel  Cutler,  for  . . . 

. 250 

0 

0 

cc 

cc 

William  D.  Brooks,  for  . 

. 110 

0 

0 

Cl 

cc 

Wiliictui  Daly,  for  . . , 

130 

0 

0 

cc 

cc 

Eliza  Waggoner  and  Henri 

i- 

etta  Colwell,  for  . . 

130 

0 

0 

cc 

cc 

Sarah  Kewin,  for  . . . 

150 

0 

0 

cc 

cc 

George  Eobinson,  for  . . 

300 

0 

0 

Cl 

cc 

Israel  Brooks,  for  . . . 

250 

0 

0 

The  award  in  MclSTairn’s  case,  stated  the  money  claimed 
to  be  for  “damages  to  his  dwelling-house  and  premises,  in 
the  township  of  Cornwall,  by  the  construction  of  the  Corn- 
wall canal  through  the  same,”  and  awarded;  “ for  damages 
which  he  had  sustained  by  the  construction  of  the  Cornwall 
canal  through  his  property,  in  the  township  of  Cornwall, 
250?.” 

The  other  awards  were  all  in  precisely  the  same  terms  as 
that  in  favour  of  Daly,  i.  e.  “for  damages  done  to  the  pro- 
perty of  the  claimant  in  the  village  of  Milles  Eoches,  by 
the  construction  of  the  Cornwall  canal. 

The  village  of  Milles  Eoches,  is  a small  village  on  the 
bank  of  the  St.  Lawrence,  some  miles  above  Cornwall. 


COmiSSIONERS  OF  PUBLIC  WORKS  V.  DALY  ET  AL.  3^ 

Before  the  canal  was  made,  the  main  public  highway 
through  the  province  passed  near  the  river,  the  village  of 
IJIilles  Eoches  being  on  each  side  of  it,  so  that  it  was  con- 
veniently accessible  to  all  the  inhabitants  of  the  village. 
The  canal  had  been  made  to  run  on  the  north  side  of  the 
village,  crossing  the  old  lin^  of  the  road  near  the  western 
^end,  and  keeping  on  the  north  side  or  behind  the  village, 
leaving  the  village  and  the  old  line  of  road  between  it  and 
the  river,  and  thus  cutting  off  the  village  from  the  new  line 
of  road  which  had  been  made  outside  or  north  of  the  canal, 
and  therAhy  the  inhabitants  of  convenient  access 

to  the  country  around  them.  To  get  from  the  village  to  the 
present  main  road,  it  is  necessary  to  pass  through  a cul- 
vert, which  crosses  the  canal  behind  the  village.  All  the 
claimants  in  the  cases  before  the  court  live  on  the  south  side 
of  the  canal ; some  of  them  immediately  on  the  bank  of  the 
river  St.  Lawrence. 

With  respect  to  the  case,  as  it  concerned  all  the  claimants 
except  Alexander  McKairn,  George  Eobinson  and  Israel 
Brooks,  it  was  sworn  on  behalf  of  the  commissioners,  at 
whose  instance  the  application  was  made,  that  before  the 
construction  of  the  Bideau  Canal  a very  large  traffic  wae  car- 
ried on  at  Milles  Eoches,by  reason  of  goods  being  obliged  to 
be  landed  at  Milles  Eoches  (on  account  of  the  rapidity  of  the 
current  of  the  St.  Lawrence  at  that  point,  and  for  some 
miles  above),  and  to  be  carried  by  land,  on  carts  or  Vv-a^gens, 
for  several  miles,  which  gave  employment  tn  mnnv  persons 
living  at  Milles  Eoches  ; and  by  means  of  this,  and  of  the 
water  power  along  the  river,  a very  considerable  village 
was  rising : that  after  the  Eideau  Canal  was  made,  how- 
ever, very  little  of  this  business  of  transportation  upwards, 
past  Milles  Eoches,  was  carried  on ; and  what  little  there 
was  ceased  upon  the  completion  of  the  Cornwall  canal: 
that  by  the  construction  of  the  new  road,  the  travelling 
which  before  that  passed  along  the  old  road  had  been  chiefly 
diverted  to  the  new  : that  the  claimants  had  not  (as  it 
was  believed)  sustained  any  damage  by  the  construction  of 
the  Cornwall  canal,  unless  the  old  road  being  stopped  up, 
and  the  travel  being  diverted  from  the  old  road  to  the  new. 
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and  the  claimants  having  to  go  by  the  culvert  to  the  present 
main  road,  could  be  considered  as  damage. 

It  was  shewn  further,  that  in  the  opinion  of  the  civil 
engineers  of  the  government,  who  made  the  affidavits, 
the  amounts  awarded  to  respective  claimants  were 
excessive  and  unjust. 

The  same  facts  and  opinions  were  sworn  to  as  regarded 
the  cases  of  the  claimants,  Eobinson  and  Brooks,  except 
that  it  was  admitted  that  in  these  cases  land  had  been 
taken  for  the  purposes  of  the  canal ; that  they  preferred 
their  claim  before  the  said  arbitrators,  not  only  for  damages 
alleged  to  have  been  done  to  their  property,  but  for  land 
taken  by  the  commissioners;  and  the  arbitrators  had 
received  such  claim,  and  had  only  awarded  as  for  damage 
done  to  property,  while  they  had,  as  the  deponents  believed, 
included  in  the  estimate  of  such  daiUages,  the  value  of  the 
land  taken. 

In  the  case  of  Alexander  McETairn,  it  was  sworn  by  the 
civil  engineer  employed  by  the  government  that  live  acres 
of  McNairn’s  land  was  take.,  and  used  for  the  purposes  of 
the  canal,  for  which  land  compensation  was  made  to  him 
in  or  about  1839,  by  the  commissioners^  of  15 L 

per  acre  ; and  that  for  such  land,  including  houses,  fences, 
and  all  things  whatever,  there  was  allowed  to  him  IS'T?; 
16s.  3d.,  which,  as  deponent  believed,  was  allowed  to  him 
for  all  damages  he  could  claim  or  was  entitled  to  in  any  res- 
pect, for  land  taken  or  damage  done  to  him  or  his  property 
by  the  construction  of  the  Cornwall  canal,  and  was  in  the 
opinion  of  the  defendant  an  ample  allowance.  But  the 
canal  bank  being  near  to  McHairn’s  house,  and  apprehen- 
sion being  expressed  of  the  insecurity  of  the  house  in  conse- 
quence, the  commissioners,  in  1843,  built  a stone  wall  up  the 
side  of  the  canal,  and  filled  up  the  intervening  space  to  his 
house,  at  an  expense  of  75?. : that  the  house  was  worth  no 
more  than  175?. : that  the  deponent  could  not  understand 
for  what  the  arbitrators  could  have  awarded  250?,,  as  he  had 
been  already  fully  recompensed  for  property  taken  and  dam- 
age of  every  kind. 

It  was  sworn  further,  by  another  of  the  engineers  em- 
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ployed  on  the  caiial,  that  he  was  present  in  Septemher, 
1843,  when  MoNairn  preferred  to  Messrs.  Yankonghnet  and 
Shaver,  then  acting  as  commissioners  of  the  St.  Lawrence 
canal,  a claim  for  damages ; upon  which  the  following 
remarks  were  made  by  their  secretary.  ‘‘  The  claim  of 
Alexander  McMairn,  foi.  and  buildings  on  lot  25  east 
half,  amounting  to  500/.,  being  examined,  it  was  ordered, 
that  he  be  paid  the  sum  of  3/.  5s.  ^d.  for  additional  land 
takf  1 by  the  canal  and  not  paid  for  and  in  full  of  his  claim 
nevertheless,  one  of  the  late  commissioners  who  made 
that  order,  being  produced  on  behalf  of  McNairn  in  the  last 
arbitration,  swore  that  he  ought  to  be  paid  for  his  dwelling 
house,  which  they  vaiued  at  250/.,  and  it  had  not  been 
taken  into  consideration  when  the  3/.  5s.  'Id,  was  allowed 
to  him : that  the  utmost  value  of  the  house  was  1Y5/. ; and 
that  it  could  be  removed  to  a convenient  place  on  McMairn’s 
land,  and  replaced  in  good  order,  for  150/. : that  250/=,  if 
awarded  for  the  house,  was  excessive  and  unjust;  but 
the  deponents  say  they  cannot  tell  for  what  it  had  been 
awarded. 

On  the  other  hand,  affidavits  were  filed  of  MdSTairn,  and 
on  his  behalf  of  Messrs.  Yankoughnet  and  Shaver,  and  D. 
B.  McDonnell:  that  the  3/.  5s.  'Id.  was  only  awarded  as  a 
compensation  for  a few  perches  of  land  taken  in  addition 
to  the  four  acres:  that  the  commissioners  considered  that 
they  had  no  authority  to  entertain  his  claim  for  the  house, 
and  that  the  board  of  works  must  settle  that.  The  two 
former  swore  that  they  did,  at  the  request  of  the  board  of 
works,  in  1843,  soon  after  allowing  the  3/.  5s.  *7^/.,  apply  to 
McNairn  to  know  what  he  would  be  willing  to  take  as  com- 
pensation for  the  house,  and  that  he  demanded  300/.,  which 
had  never  been  paid  to  hitn, 

Brough,  Yankoughnet,  and  J.  Lukin  JRobinson  shewed 
cause.  A,  Wilson  in  reply.  The  arguments  of  counsel 
upon  the  construction  of  the  pro’sfincial  statutes  9 Yic.  ch. 
3Y,  sec.  24;  10  & 11  Yic.  ch.  24,  sec.  3,  andothoi  clauses 
of  these  acts,  and  upon  the  general  principles  applicable  to 
setting  aside  awards,  fully  appear  in  the  several  judgments 
of  the  court. 

The  following  authorities  were  cited  during  the  argu- 
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ment:  2 Mod.  169;  2 Cr.  & M.  235;  2 T.  E.  181;  1 E. 
E.  216  ; 8 E.  E.  466;  2 Burr.  101 ; 3 Dowl.  311 ; 2 Dowl. 
651 ; 2 Y.  & J.  259  ; Watson  on  Awards,  219 ; 1 McL.  & Y. 
393 ; 1 Cr.  & M.  533  ; 8 E.  E.  15 ; 6 B.  & C.  822  ; 6 A,  & E. 
123*  ^ B.  Sr,  Ad.  519. 

Eobinson,  0.  J. — The  authority  of  this  court  to  interfere 
in  regard  to  this  award  is  given  by  the  provincial  statute 
9 Yic.  ch.  31,  sec.  21,  and  10  & 11  Yic.  ch.  24,  sec.  3. 

The  former  statute  provides  for  three  persons  being 
appointed  arbitrators  in  Upper  and  Lower  Canada  respec- 
tively, for  the  purposes  of  determing  what  amount  shall  be 
paid  to  claimants  for  property  taken  for  public  works,  or 
damages  done  to  property  by  their  construction.  The 
government  is  to  appoint  them.  And  it  is  enacted,  “ That 
the  decision  of  the  arbitrators  shall  be  subject  to  the  juris- 
diction of  the  superior  courts  of  law  or  equity  within  the 
jurisdiction  whereof  such  arbitration  shall  have  taken  place, 
in  like  manner  and  to  the  same  extent,  and  under  the  same 
regulations  as  apply  to  arbitrations  by  the  submission  of 
the  respective  parties.” 

This  is  the  footing  on  which  any  control  over  such 
awards  can  be  exercised  in  Upper  Canada. 

In  regard  to  Lower  Canada,  a special  provision  is  made 
in  the  same  clause,  which  is  to  be  accounted  for  from  the 
different  nature  of  the  jurisdiction  exercised  by  the  courts 
there,  they  being  judges  of  fact  as  well  as  of  law  in  most 
cases.  This  provision,  it  is  clear,  is  confirmed  by  the  act  to 
Lower  Canada,  and  need  not  therefore  be  considered  by  us. 
But  a sentence  is  added,  which  applies  to  both  divisions  of 
this  province,  and  which  provides  That  no  such  award 
shall  be  set  aside  in  any  case,  unless  the  application  to  the 
court  shall  be  made  within  one  year  from  the  date  of  the 
award,” 

It  is  plain,  from  this  short  statement,  that  we  are  to  be 
governed  in  general  by  our  ordinary  practice,  in  dealing 
with  the  awards  made  by  the  arbitrators  in  question. 

The  other  statute  10  & 11  Yic.  ch.  24,  sec.  3,  contains 
some  provisions  respecting  awards  for  damages  done  by 
the  construction  of  public  works,  but  it  provides  ‘‘That  any 
award  made  under  the  former  act,  or  under  the  act,  shall 
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bo  subject  to  all  the  provisions  contained  m the  former  act, 
(9  Yic,  ch.  37)  for  the  annulling  or  conUrming  awards  di- 
rected to  be  made,”  &c. 

According  to  the  law  of  this  court  then  in  such  cases  we 
must  confine  ourselves  to  the  objections  stated  in  the  rule 
nisi.  At  least,  that  is  the  general  course,  whatever  discre- 
tion the  court  may  have  in  extreme  cases  to  act  upon  objec- 
tions substantial  and  clearly  fatal,  though  not  brought  to 
their  notice  by  the  parties. 

It  is  the  commissioners  of  public  works  in  these  cases,  who 
on  behalf  of  the  government  move  against  these  awards.  It 
may  seem  on  a first  impression,  not  very  reasonable  that 
they  should  do  so,  considering  that  the  commissioners  are 
all  gentlemen  appointed  by  the  governor  in  council,  and 
in  whose  selection  the  claimants,  contrary  to  the  usual 
course  of  arbitration,  have  no  voice  ; Out  on  the  other  hand 
we  must  presume  that  the  government  has  selected  impar- 
tial persons,  having  no  greater  bias  in  favor  of  the  crown 
than  of  the  claimant,  and  as  they  may  err  in  judgment  with 
the  best  intention,  or  may  act  illegally  with  or  without  bad 
motives,  it  will  of  course  be  the  proper  duty  of  the  commis- 
sioners of  public  works  in  any  such  case  to  apply  against 
the  award  ; and  the  statute  expressly  provides  for  it. 

The  first  exception  taken  is,  that  the  award  shews  no 
submission  between  the  parties,  but  appears  on  the  face  of 
it  to  have  been  made  upon  a refei  once  by  the  governor  in  , 
cc"r-"‘*V  that  respect  the  matter  seems  to  have  taken  the 
the  course  contemplated  by  the  statute  9 Yic.  ch.  37,  the 
25th  clause  of  which  empowers  the  governor  in  council  to 
refer  to  the  arbitrators  any  unsettled  claim  of  the  nature  of 
that  in  q^uestion  for  their  decision. 

It  does  not  appear  on  the  papers  before  us,  when  the  claim 
was  made,  or  the  reference ; but  only  that  the  award  was 
made  in  March,  1848.  I believe  all  may  have  taken  place 
after  the  passing  of  the  later  of  the  two  acts  ; that  is,  since 
July,  ISIY,  in  which  case  the  reference  to  arbitration  would 
as  properly  be  made  by  the  governor  and  council,  as  if  it 
had  been  done  before  the  act  was  passed.  The  commis- 
4 6 u.  c.  Q.  B. 
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sioners  under  the  latter  act  might  have  tendered  what  they 
thought  a fair  compensation  within  a certain  time  from  the 
claim  being  made,  and  perhaps  they  did  ; though  they  were 
not  bound  to  do  so,  in  order  to  make  any  future  reference 
regular,  because  that  is  a mere  provision  made  for  the  pro- 
tection of  the  government  against  unnecessary  costs,  if  they 
choose  to  avail  themselves  of  it.  If  the  tender,  being  made» 
was  rejected,  or  if  no  tender  was  made,  the  submission  to  ar- 
bitration would  properly  be  by  the  governor  and  council. 

I do  not  mean  t®  say  that  the  commissioners  of  public 
works  might  not  perhaps  take  upon  themselves  to  make  the 
reference,  under  the  general  language  of  the  3rd  and  4th 
clauses  of  the  last  act,  though  it  is  not  expressly  said  that 
they  shall  or  may  do  so  ; but  if  they  did,  the  reference  would 
be  treated  as  binding  (if  held  to  be  so),  on  the  ground  that  it 
was  made  by  the  department  representing  the  government 
in  matters  of  that  kind,  and  I see  no  reason  to  doubt  that 
the  authority  given  by  the  former  act  to  the  governor  and 
council  to  make  the  reference  to  arbitration  in  such  cases, 
continued  after  the  second  act  the  same  as  before. 

The  3rd  clause  of  the  second  act  directs  that  the  commis- 
sioners when  they  tender  any  amount  of  damages  shall  give 
notice  that  if  it  be  not  accepted,  “the  claim  shall  be  submit- 
ted to  the  decision  of  arbitrators  appointed  under  the  first 
act,”  and  submitted,  for  all  that  is  said  to  the  contrary,  as 
• the  first  act  directs,  that  is.  by  the  governor  and  council;, 
and  at  any  rate,  we  cannot  recognize  the  commissioners  of 
public  works  as  having  any  interest  in  this  matter  distinct 
from  the  government;  we  must  look  upon  it  that  it  is  the 
government  through  them,  or  through  their  own  counsel,we 
cannot  tell  which,  that  are  now  moving  against  this  award. 
It  would  be  strange  to  suppose  that  the  government  can  be 
insisting  upon  it  as  a ground  for  setting  aside  the  award, 
that  it  was  made  upon  their  own  submission. 

I suppose  the  course  taken  was  the  natural  one ; that  the 
claimants  made  their  claim  to  the  commissioners,  who  re- 
ported the  claim  to  the  government,  and  the  refusal  of  the 
compensation  tendered,  if  any  were  tendered  ; and  that  the 
governor  and  council  then  referred  the  claims  to  the  arbi- 
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trators  as  contemplated  by  the  first  act,  and  equally,  I think 
the  second. 

The  second  exception  is, that  the  award  does  not  shew  how 
the  claimant  sustained  damage  by  the  construction  of  the 
Cornwall  Canal,  or  what  that  damage  was. 

In  that  respect  all  the  awards  except  that  in  Mcl!lairn’s 
claim  are  alike:  the  claim  is  recited  in  them  as  having  been 
made  for  damage  done  to  his  property  in  the  village  of 
Milles  Roches,  by  the  construction  of  the  Cornwall  Canal. 
The  arbitrators  state  in  their  awc”^  +hat  ‘They  had  inspect- 
ed the  premises  for  or  on  account  of  which  such  compensa- 
tion for  damages  is  claimed,”  and  they  award  that  the  com- 
missioners of  public  works  shall  pay  to  each  respect!  vely,tlm 
sum  of,  &c.,  “for  the  damage  done  to  his  property  in  the 
village  ofldilles  Roches,  by  the  construction  of  the  Corn- 
wall Canal.” 

The  award,  it  will  be  seen,  receives  no  additional  explana- 
tion from  the  claims,  for  they  are  both  in  the  very  same 
words,  and  as  all  the  awards,  except  in  McR’airn’s  case,  fol- 
low the  same  form,  they  are  either  all  good  or  all  bad,  so  far 
as  this  exception  is  concerned. 

The  '“^^nseof  10  & 11  Vic.,  ch.  24,  requires  that  each 
notice  of  claim  shall  state  the  particulars  thereof,  and  how 
the  same  has  arisen.  What  the  notices  of  claim  in  these 
cases  did  in  fact  contain  is  not  shown  us,  they  may  therefore, 
for  all  we  now  know,  have  shown  particularly  enough  the 
nature  of  the  injury  or  damage  complained  of.  If  they 
did,  then  the  award  would  settle  all  the  damage  which  had 
been  so  in  fact  referred,  ancf  at  any  rate  it  would  settle  all 
claims  for  damage,  as  I consider,  of  which  the  claimant  was 
aware,  and  which  therefore  he  might  have  included  in  his 
claim  ; though  that  is  a point  which  might  seem  to  deserve 
more  consideration. 

But  we  have  no  power  to  import  in  disposing  of  these 
awards,  any  new  principle  into  the  law  of  awards.  It  might 
be  very  convenient,  and  would  bo  judicious  with  a view  to 
the  possibility  of  further  claims,  to  describe  in  the  award 
minutely  the  damage  for  which  the  compensation  was 
awarded,  but  we  cannot  arbitrarily  exact  such  a condition. 
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The  legislature  has  not  required  it,  and  the  common  prac- 
tice in  case  of  awards  does  not. 

On  the  contraiy  A.  makes  claims  upon  B.,  and  they  are 
Teferred  ; they  may  consist  of  a variety  of  complicated  dc- 
mandS;  bu++he  arbitrator  commonly  ends  his  investigation 
■by  directing  thatB.  shall  pay  a stated  sum  on  such  a day, 
and  there  is  an  end  of  it. 

It  would  be  rather  for  the  protection  of  the. party  claini- 
ing  than  of  the  other,  that  particulars  need  be  stated ; for 
-unless  they  are,  the  award  would  in  its  effect  be  looked  upon 
as  a compensation  for  every  thing  that  could  come  within 
the  submission.  And  when  we  consider  besides,  that  the 
award  is  here  made  by  arbitrators  appointed  by  the  govern- 
ment, we  should  incline  the  less  readily  to  set  the  award 
aside  at  the  instance  of  the  government,  for  any  supposed 
defect  of  form.  The  claimants  to  whom  this  money  is 
awarded  might  reasonably  complain,  ifat  the  instance  of  the 
government,  we  should  set  aside  awards  made  by  the  arbi- 
trators selected  by  the  government,  for  such  defects  in  form 
as  would  not  bo  held  to  invalidate  awards  made  between 
party  and  i)arty. 

The  law  does  not  require  that  awards  shall  specify  the 
particular  grounds  on  which  the  sum  awarded  is  to  be  paid, 
and  we  have  no  authority  to  make  these  awards  exceptions 
to  the  general  rule. — 1 P.  & D.  391. 

The  third  ground  on  which  the  rule  has  been  moved  is, 
that  the  money  is  awarded  to  be  paid  upon  matters  of  alleg- 
ed damage  not  within  the  statute.  If  this  is  to  be  taken 
with  reference  to  what  the  award  expresses,  there  is  certain- 
ly no  ground  for  the  exception,  for  “damages  done  to  his 
property  in  the  village  of  Mi  lies  Bodies  by  the  construction 
of  the  Cornwall  Canal,”  comes  directly  within  the  scope  of 
the  grounds  of  claim  specified  in  the  25th  clause  of  the  1st 
statute,  and  the  3rd  clause  of  the  second. 

The  very  same  words  are  used  in  both  places,  namely, 
“ claims  for  alleged  direct^  or  consecguential  damages  to  property 
arising  from  the  construetion,  or  connected  ivith  the  execution  of 
any  public  worhy 

The 'award  gives  the  money  as  compensation  for  “dam- 
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ages  done  to  his  property;”  the  statutes  allow  the  claim  for 
any  damages  done  to  property,  whether  direct  or  conse- 
quential, and  any  damage  to  the  property  that  could  be' 
shewn  to  arise  from  the  cause  referred  to,  must  come  undeR 
one  of  these  heads  or  the  other.  Then  thu  award  states  the 
damage  to  have  been  done  (i.e.  occasioned)  by  the  construc- 
tion of  the  Cornwall  canal,  which  unquestionably  comes 
within  the  description  of  ‘^damage  to  property  arising  from 
the  construction,  &c.” 

The  award  then  shews  no  ground  for  holding  that  the  ar- 
bitrators went  beyond  their  authority  in  any  allowance  they 
made,  and  there  is  nothing  placed  before  us  in  the  affidavits 
or  otherwise  upon  which  we  can  pronounce  that  the 
fact  was  so.  It  is  stated,  indeed,  in  the  affidavits,  that  the 
inhabitants  of  the  village  used  to  derive  profit  from  trans- 
porting goods  past  the  rapids  by  land,  but  that  the  construc- 
tion of  the  Eideau  canal  had  for  the  most  part  put  an  end  to 
that  business,  and  that  what  little  they  may  have  continued 
to  do  in  that  way  was  no  longer  required  when  the  Cornwall 
canal  was  completed. 

The  inference  which  the  deponents  probably  intended  we 
should  draw  from  the  affidavits  is,  that  the  loss  of  that  busi- 
ness to  the  people  of  the  village,  gave  a check  to  its  pros- 
perity, and  made  property  there,  in  consequence,  less  valu- 
able, and  that  the  claimants  were  allowed  compensation  for 
that  by  the  award ; which  it  has  been  contended  in  the  agree- 
ment was  a head  of  claim  wholly  inadmissible.  But  the 
affidavits  do  not  any  where  contain  the  statement  that  the 
arbitrators  did  allow  for  such  supposed  damage ; we  are 
called  upon  to  assume  that  they  did,  while  at  the  same  time 
the  affidavits  which  have  been  filed  in  support  of  this  applica- 
tion do  contain  statements  of  other  damages  which  we  think 
would  well  warrant  an  allowance  in  compensation.  I mean 
the  damage  arising  from  a wide  artificial  canal  having  been 
constructed  where  there  was  nothing  of  the  kind  before, 
leading  the  water  from  the  river  above  the  village,  and  cut- 
ting off  by  it  the  main  provincial  road  which  used  to  run 
through  the  centre  of  the  village,  and  by  which  the  proprie- 
tors of  land  in  the  village  could  before  freely  pass  and  re- 
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pass  to  and  from  the  surrounding  countiy.  These  same  pro- 
prietors can  now  only  go  from  their  property  to  the  sur- 
rounding country  by  passing  through  a narrow  dark  culvert, 
and  by  a route  circuitous  in  regard  to  most  of  them,  reach 
the  present  main  road  from  which  the  village  along  its 
whole  extent  is  '•ut  of  by  the  canal. 

Now  if  it  were  shown,  which  it  is  not,  that  the  award- 
ed to  John  Daly,  for  instance,  was  given  to  him  as  a recom- 
pense for  the  first  supposed  injury,  that  is  the  general  depre- 
ciation in  the  value  of  property  in  the  village  in  consequence 
of  the  improvement  in  the  navigation  dispensing  with  the 
occasion  for  land  carriage,  thereby  depriving  the  people  of 
the  village  of  a great  source  of  employment  in  transporting 
the  merchandize,  and  stopping  the  further  circulation  of 
large  sums  of  money  occasioned  by  it,  we  should  have  to 
pause  before  we  could  say  that  the  arbitrators  had  acted  il- 
legf^lly  in  giving  compensation  for  such  a damage. 

Did  the  claimant  sustain  a substantial  damage  from  the 
cause  alleged  ? would  be  the  first  question  ; and  of  that  the 
arbitrators  afe  th  0 proper  judges.  If  they  should  find  he 
did,  could  we  say  on  clear  ground  that  it  would  not  be 
consequential  damage  to  property,  arising  from  the  construc- 
tion or  connected  with  the  execution  of  the  Cornwall  canal  ?” 

, When  the  legislature  have  expressly  said  ‘‘direct”  or 

consequential”  they  put  it  out  of  our  power  to  hold  that 
the  damage  must  be  shewn  to  flow  in  some  manner  directly 
from  the  construction  of  the  work. 

It  is  ha"‘d  indeed,  for  us  to  assign  limits  to  the  words 
“consequential”  and  “connected  with  the  execution  of ;” 
they  seem  designed  to  include  every  possible  damage  to 
property  that  can  be  traced  to  the  canal.  They  shew  a will- 
ingness in  the  legislature  to  leave  no  one  a sufferer  in  regard 
to  his  property  in  consequence  of  the  construction  of  the 
work  in  question,  but  to  provide  for  any  claim  he  might 
have  being  liberally  entertained  and  decided  upon. 

If  they  meant  less,  they  should  have  used  a more  pru- 
dent reserve  m the  language  employed,  for  they  might  be 
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sure  that  the  widest  construction  would  be  contended  for. 
If  they  intended  that  the  very  widest  latitude  should  be  al- 
lowed to  the  arbitrators,  I do  not  see  how  they  could  well 
have  used  words  that  would  have  expressed  that  intention 
more  strongly.  And  without  determining  what  we  might 
have  held  if  the  compensation  had  been  shewn  clearly  to 
have  been  awarded  on  such  grounds,  I will  remark,  that 
it  could  never  be  safe  to  expect  that  this  court  can,  by  the 
application  of  an  arbitrary  restriction,  confine  the  sense  of 
words  in  a statute,  which  seem,  to  have  been  purposely 
made  as  comprehensive  as  they  well  can  be.  It  would  ap- 
pear unreasonable  to  imagine  that  the  legislature  really  in- 
tended that  compensation  should  be  made  from  the  public 
funds  for  the  kind  of  damage  alluded  to,  proceeding  from 
a valuable  public  improvement ; for  there  is  no  end  to  the 
extent  to  which  such  claims  might  be  carried,  and  on  very 
plausable  grounds.  In  point  of  fact  such  injuries,  we  know, 
are  not  in  general  compensated,  though  they  must  follow 
more  or  less  from  almost  every  great  improvement.  Any 
facilities  aiforded  by  new  inventions  or  improvements,  will 
•generally  have  the  effect  of  throwing  some  persons  out  of 
employment  who  used  to  find  occupation  in  performing  the 
same  work  in  a less  convenient  manner.  But  it  cannot  be 
said  that  such  grounds  of  claim  are  never  considered,  for  in 
the  statute  which  provided  for  the  building  of  Blackfriars 
bridge  in  London — 29  Geo.  II.  ch.  86,  (see  Hunter’s  History 
of  England,  685)  the  corporation  was  empowered  to  treat 
with  the  Watermen’s  Company  about  a recompense  in  lieu 
of  the  Sunday’s  ferry  from  Blackfriars’  stairs  to  the  oppo- 
site shore;  and  other  cases  might  be  found  which  it  would 
be  hard  to  distinguish  from  such  a claim  as  I am  now 
speaking  of  though,  no  doubt,  the  general  principal  and 
usage  in  such  cases  are  against  it.  But  left  as  we  are,  unin. 
formed  by  any  thing  before  us,  that  any  part  of  the  75Z.  in 
this  particular  case  or  any  part  of  the  sum  awarded  in  any 
of  the  other  cases,  was  given  upon  such  a ground,  we  must 
dismiss  from  our  mind  all-  that  was  said  on  that  point. 

Then  as  to  any  other  ground  of  alleged  damage  spoken  of, 
the  affidavit  speaks  only  negatively.  They  state  that  the 
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deponents  are  not  aware  of  any  other  damage  “which  the 
claimants  have  received  by  the  canal,  unless  the  old  road 
being  stopped  up,  and  the  diversion  of  the  travel  to  the  new 
road,  and  then  having  to  go  by  the  culvert  to  the  present 
main  road,  can  be  considered  a damage.”  They  do  not 
state  that  the  compensation  or  any  part  of  it  was  awarded 
on  that  ground  ; and  if  they  did,  we  are  not  of  the  opinion 
that  it  would  be  illegal,  considering  always  the  very  compre- 
hensive language  in  these  particular  statutes,  which  would 
seem  almost  to  have  been  intended,  and  which  for  all  we 
know  may  actually  have  been  intended,  to  admit  these 
very  claims.  It  cannot  be  denied  to  be  at  least  a “ conse- 
quential injury"  to  property,  arising  from  the  canal,  that  it 
has  been  cut  off  from  the  main  road,  whereby  the  village  in 
which  the  property  stands  has  ceased  to  be  a thoroughfare  5 
and  that  it  has  been  placed  in  an  insulated  position,  cut  off 
from  the  adjacent  country  by  a wide  and  deep  artificial 
canal,  which  has  to  be  crossed  by  a narrow  culvert  at  one 
end  of  the  village.  Before  that  canal  was  made,  people 
could  freely  pass  from  every  lot  in  the  village  directly  into 
the  country  by  a broad  public  road,  accessible  to  each  lot* 
The  deterioration  in  value  of  his  property  which  must  be  oc- 
casioned by  the  change,  is  certainly  not  imaginary;  and  if 
the  arbitrators  have  allowed  *75?,  wholly  or  in  part  for  the 
injury  spoken  of,  we  have  no  data  before  us  on  which  we  can 
say  that  the  allowance  is  excessive  ; nor  would  it  follow,  if 
we  considered  it  excessive,  that  we  could  therefore  properly 
set  aside  the  award.  That  is  a ground  which  can  be  acted  on 
only  to  a limited  extent.  The  award  must  be  such  as  to 
shew  clear  misconduct  and  partiality — it  must  be  outrage- 
ous— before  we  could  interfere  merely  on  the  ground  that 
we  think  the  arbitrators  gave  too  much.  It  is  their  judg- 
ment, not  ours,  that  is  to  determine  the  value  of  the  pro- 
perty and  the  extent  of  damages.  If  this  were  a case  be- 
tween party  and  party,  we  could  not  act  on  anything  that  is 
shewn  against  this  award.  The  statute  is  clear  on  that  point. 

This  disposes  also  of  the  4th  objection,  that  the  damages  are 
excessive  and  unjust ; we  cannot  say  that  they  are,  for  we 
have  no  means  of  judging,  if  wew’ere  the  proprer  judges. 
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The  5th  objection  is,  that  the  award  does  not  shew  that 
the  work  which  is  said  to  have  occasioned  the  damage  was 
“a  public  work  heretofore  undertaken,  commenced  or  per- 
formed, at  the  expense  of  this  province  or  of  Upper  or 
Lower  Canada.” 

This,  objection  refers  to  the  25th  clause  of  9 Yic.  ch.  37; 
but  surely  it  was  not  necessary  that  the  award  should  tell 
us,  that  the  Cornwall  canal,  or  in  other  words  the  St.  Law- 
rence canal,  is  a public  work,  undertaken  at  the  expense  of 
Upper  Canada,  before  that  act  was  passed. 

The  fact  of  the  Governor  and  council  having  referred  the 
claim  to  these  arbitrators,  is  an  admission  that  the  case  was 
one  that  came  under  the  statute. 

As  we  do  not  find  any  clear  ground  which  would  justify 
us  in  interfering  with  these  awards,  it  is  annecessary  to 
consider  whether  the  application  was  made  too  late,  that  is, 
after  a whole  term  had  intervened.  Whatever  effect  the 
negative  provision  in  the  9th  Vic.  ch.  27,  sec.  29,  might 
have  on  such  a question — that  is,  that  no  award  shall  be 
set  aside  in  any  such  case,  unless  moved  against  within  a 
year, — it  aj)plies,  I think,  equally  to  awards  made  in  Upper 
as  in  Lower  Canada. 

All  the  awards,  except  that  in  McNairn’s  case,  seem  to 
stand  on  the  same  ground,  except  that  in  regard  to  two  of 
them,  the  affidavits  state  that  the  claim  was  partly  for  land 
taken.  There  could  be  no  doubt  that  that  would  be  a claim 
of  the  most  direct  kind,  and  so  far  those  awards  would  be- 
less  open  to  objection  than  the  others. 

The  affidavits  seem  intended  to  support  a complaint,  that 
though  the  arbitrators  received  evidence  of  property  taken 
for  the  use  of  the  canal,  as  well  as  of  other  damage  done, 
and  (as  the  deponents  believe)  included  the  value  of  land 
taken,  in  the  estimate  of  damage,  yet  they  have  awarded 
only  as  ^*for  damage  done  to  j^roperty”  Nothing  of  the 
kind,  however,  is  relied  upon  in  the  rule,  and  if  there  were 
anything  in  the  exception,  it  would  be  contrary  to  the 
general  practice  to  entertain  it ; but  at  any  rate,  no  such 
exception  is  supported,  for  if  the  arbitrators  received  a claim 
for  property  taken,  and  have  clearly  allowed  nothing  for  it 
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in  their  estimate,  there  is  no  injury  to  the  party  moving 
against  the  award. 

I am  of  opinion  that  all  the  rules  must  be  discharged. 
Whether  the  awards  are,  or  are  not,  in  fact  just  towards  the 
public  in  all  points,  we  are  not  able  from'  the  information 
before  us  to  judge.  They  may  be  excessive  in  some 
instances,  but  no  ground  is  shewn  on  which  wo  could 
properly  set  them  aside.  They  are  awards  made  by  the  ai'- 
bitrators  appointed  by  thegovernment — made  under  statutes 
which  give  them  very  comjDrehensive  and  indefinite  powers, 
as  regards  the  description  of  damage  for  which  they  may 
award  compensation.  They  are  not  on  the  face  of  them 
illegal,  and  no  ground  is  shewn  on  affidavits,  or  otherwise, 
on  which  we  can  hold  them  to  be  so. 

Macaulay,  J. — Assuming  that  the  court  can,  by  virtue 
of  the  statute  9 Victoria,  chap,  37,  sec.  24,  exercise  juris- 
diction over  the  award,  without  a* necessity  for  the  submis- 
sion, or  award  (see  statue  3 Will.  IV.  ch.  17,  sec.  22)  being 
made  a rule  of  court — still,  I certainly  think,  that  when  an 
application  is  made^to  set  aside  an  award  on  the  grounds 
taken  in  these  cases,  the  application  of  the  party  to  the 
commissioner  of  public  works,  under  the  statute  10  & 11 
Vic.  ch.  24,  sec.  3, — of  the  sums  (if  any)  tendered  by  the 
commissioner  ^thereunder,  and  of  the  order  of  the  Governor 
in  council  under  the  statute  9 Vic.  ch.  37,  sec.  25,  referring 
the  claims  to  the  arbitrators  appointed  under  th^^  24tb  ^“C. 
of  that  act — should  bo  shewn  j for  without  them  the  subject- 
matter  of  the  reference  does  not  appear. 

The  awards  seem  perfectly  good  on  the  face  of  them ; and 
though  pointed  at,  the  affidavits  do  not  shew  that  claims  for 
damages,  by  loss  of  the  carrying  business  at  Milles  Roches, 
were  preferred,  or  entertained,  or  allowed. 

According  to  a strict  interpretation  of  the  act,  the  time 
for  applying  to  set  aside  an  award  would  be  limited  to  the 
same  period  as  in  cases  under  the  statute  9 & 10  Will.  III., 
ch.  15,  under  the  statute  9 Vic.  ch.  37,  sec.  24,  which  sub- 
jects awards  to  the  jurisdiction  of  the  courts  in  like  manner 
and  to  the  same  extent,  and  under  the  same  regulations  as 
apply  to  the  arbitrations  by  submissions  of  the  parties.  It 
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iSj  however,  susceptible  of  a more  enlarged  construction,  so 
as  to  allow  the  application  to  be  entertained  at  any  time 
within  a year  (see  4 & 5 Vic.  ch.  38,  sec.  21),  and  in  this 
construction  I concur. 

As  to  what  may  constitute  consequent  damages  to  pro- 
perty arising  from  the  construction  or  connected  with  the 
execution  of  the  canal  (10  & 11  Vic.  ch.  24,  sec.  33),  no 
facts  are  before  us  to  which  to  apply  the  statute,  for  the 
affidavits  of  Messrs.  Keefer  and  Macdonell  do  not  assert 
that  the  arbitrators  entertained  any  such  claims,  or  have  in 
their  award  allowed  damages  for  any  such  loss  or  prejudice. 
It  is  unnecessary,  therefore,  to  express  any  opinion  upon  the 
construction  of  the  act  in  the  abstract ; I will  therefore  mere- 
ly remark,  that  while  the  statute  4 Will.  IV,  ch.  40,  sec.  5, 
empowered  the  commissioners  of  the  St.  Lawrence  canal  to 
alter  any  highway,  and  to  cause  to  be  made  another  public 
road,  and  to  satisfy  any  persons  for  all  claims  which  they 
might  sustain  in  consequence  of  such  alterations,  in  the 
same  manner  as  other  claims  were  to  b©  satisfied  under  the 
3 Will.  IV.,  ch.  1*7 — the  cases  of  Eex  v.  Commissioners  of  the 
Kene-outfall,  9 B.  & G,875 ; 4 M.&  B,  646 ; Eex  v.  the  London 
Dock  Company,  5 A.  & E.  163;  and  Eex  v.  the  Hull  • Dock 
Company,  11  Jurist,  15,  and  others  there  referred  to,  shew 
that  the  canal,  putting  an  end  to  the  transportation  of  goods 
by  land  carriage  past  the  Milles  Eoches  rapids,  did  not  con- 
stitute any  ground  for  damages,  but  that  to  entitle  a party 
thereto,  the  damages  must  arise  from  the  infringement  of 
some  vested  right  in  analogy  to  cases  in  which  actions  at 
law  are  sustainable  for  consequeritial  damages,  in  like  cases 
between  the  owners  of  property,  and  a tort  feasor. 
The  inhabitants  of  the  Milles  Eoches  Village  had  no  mono- 
poly or  legal  or  vested  right  to  convey  goods  by  land  past 
the  rapids,  and  the  loss  of  such  business,  by  reason  of  the 
canal,  would  not  constitute  a legitimate  ground  of  damages 
under  the  statutes  ; but  they  had  a vested  right  in  relation 
to  the  high  road,  and  its  obstruction  and  diversion  mani- 
festly caused  consequential  damages  to  their  property  as 
affected  thereby,  and  for  which  they  are  clearly  entitled  to 
compensation. 
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The  foregoing  observations  apply  to  all  the  awards.  As' 
to  that  in  favour  of  McNairn,  it  is  sufficient  in  itself;  and  the 
affidavits  filed  in  his  behalf  repel  the  allegation  against  it; 
that  the  arbitrators  had  allowed  him  for  lands  or  damages 
already  compensated  for.  As  respects  the  awards  in  favour 
of  George  Eobinson  and  Israel  Brooks,  it  does  not  follow 
that  because  they  claimed  for  land  taken,  that  the  language 
of  the  award  (being  for  damages  done  to  their  property  by 
the  construction  of  the  canal)  is  not  comprehensive  enough 
to  include  it,  as  it  is  alleged  to  have  done  in  fact — nor  is 
the  matter  really  submitted  shewn  in  a regular  way,  as  al- 
ready mentioned. 

Sullivan,  J. — The  first  question  to  be  settled  relates  to 
the  time  at  which  these  motions  are  made,  the  awards 
which  are  sought  to  be  set  aside  having  been  rnadd  in  the 
month  of  March,  1848,  and  the  motion  not  made  till  Trinity 
Term,  and  not  within  the  next  term  after  making  the 
award. 

The  cases  do  not  come  within  the  strict  terms  of  the  act 
8 & 9 W.  III.,  c.  15,  as  the  submissions  are  not  made  rules 
of  court. 

The  courts  have,  however,  in  numerous  cubes  adopted  the 
statutory  limitation,  as  conveniently  applicable  to  other 
cases,  relaxing  it  only  under  very  special  circumstances. 

Awards  illegal  on  the  face  of  them  may  be  objected  to, 
and  refused  to  be  enforced  at  any  time,  but  they  cannot  be 
set  aside. 

When  verdicts  are  taken,  subject  to  awards,  they  must  be 
moved  against  in  the  first  four  days  of  the  ensuing  term  to 
the  award,  where  the  cause  only,  and  nothing  else,  is 
referred. 

The  statute  9 Yic.  ch.  37,  sec.  24,  directs  that  three 
arbitrators  or  appraisers  shall  be  appointed  for  Lower 
Canada,  and  three  for  Upper  Canada,  who  shall,  within  the 
portions  of  the  province  for  which  they  are  appointed,  arbi- 
trate on,  appraise,  determine  and  award  the  sums  which 
shall  be  paid  to  any  owner  or  owners  for  the  land  or  real 
estate  which  it  may  be  necessary  to  take,  or  as  compsensa^ 
tion  for  the  loss  or  damage  which  may  accrue  to  them  from 
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the  construction  of  public  works,  and  with  whom  the  com- 
missioners cannot  agree.  Provided  always,  that  the  decision 
^ of  the  said  arbitrators  shall  be  subject  to  the  jurisdiction  of 
the  supreme  courts  of  law  and  equity  within  the  jurisdiction 
whereof  such  arbitration  shall  have  taken  place,  in  like 
■ manner j and  to  the  same  extent  and  under  the  same  regula- 
tionSj  as  apjply  to  arbitrations  by  the  submissions  of  the 
respective  parties;  and  any  award  made  under  this  act  in 
that  part  of  this  province  formerly  Lower  Canada,  shall  bo 
liable  to  be  set  aside  at  the  instance  either  of  the  commis- 
sioners or  of  any  party  interested  by  the  judgment  of  any 
court  of  competent  jurisdiction  in  that  part  of  the  province, 
if  the  court  shall  be  of  opinion  that  injustice  has  been- done ^ 
and  that  the  value  of  land,  real  property  or  rights,  in  which 
the  award  was  given,  shall  be  finally  determined  by  the 
judgment  of  the  said  court;  Provided  always,  that  no  such 
award  shall  be  set  aside  in  any  case,  unless  the  application 
to. the  court  shall  be  made  within  one  year  from  the  date  of 
the  award.— See  4 & 5 Yic.  ch.  38,  sec.  21. 

It  is  argued  on  the  part  of  the  parties  who  appear  to 
sustain  these  awards,  that  the  limitation  as  to  time  given 
by  the  statute  only  applies  to  Lower  Canada,  because  in 
that  part  of  the  province  no  such  limitation  existed  pre- 
viously, and  because  the  words  “ such  award”  refer  to  the 
last  antecedent,  and  because  in  dealing  with  the  awards  in 
like  manner  and  subject  to  the  same  rules  and  regulations 
as  apply  to  arbitrations  bv  the  submissions  of  the  respective 
^parties^  the  courts  in  Upper  Canada  would  fix  a much 
shorter  period  within  which  a motion  must  be  made  to  set 
aside  an  award. 

It  appears  to  me  that  the  proviso  cannot  be  limited  so  as 
to  apply  only  to  Lower  Canada ; it  is  sufiiciently  compre- 
hensive to  apply  to  all  awards  mentioned  in  the  clause, 
which  goes  on  further  to  enact  a provision  evidently  appli- 
cable to  both  sections  of  the  province.  There  is  in  fact  no 
statutory  limitation  of  time  for  moving  to  set  aside  these 
awards,  or  such  awards  as  these,  in  Upper  Canada  more 
than  in  Lower  Canada;  although  the  courts  have,  in  cases 
not  falling  within  the  9 & 10  Will  III.,  adopted  for  conve- 
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iiicnco  the  time  given  by  that  act.  Then  the  proviso  does 
not  enact  that  anj  time  shall  be  given,  but  I think  it  was 
intended  to  limit  the  discretion  of  the  courts  in  both  sections 
of  the  province,  as  to  the  longest  time  that  was  to  be  given, 
and  to  limit  them  both  equally.  It  may  be  that  the  court, 
in  either  portions  of  the  province,  may  at  their  discretion 
shorten  the  time  for  the  application  ; but  I do  not  think  that 
they  can  in  any  case  lengthen  it,  or  that  this  can  be  done  in 
Upper  Canada  any  more  than  in  Lower  Canada. 

I find  in  the  case.  Potter  v.  Newman,  reported  in  1 Tyr. 
& G.  29,  a construction  given  to  the  statute  3 & 4 Will.  lY. 
sec.  39,  exactly  in  accordance  with  my  construction  of  this 
act.  The  words  any  such  arbitrator , adjudged  in  that  case 
to  refer  to  the  words  any  arbitrator,  in  the  beginning  of  the 
section;  are  as  intimately  connected  with  an  intermediate 
enactment  as  in  the  present  instance ; and  if  they  were 
referred  to  the  last  antecedent,  as  was  contended  for  in 
that  case,  as  in  the  present,  the  power  of  the  court  to  en- 
large the  time  for  making  an  award  would  have  been 
limited  to  cases  where  an  attempt  at  revocation  had  been 
made.  The  court,  however,  decided  on  the  reference  of 
the  words  to  the  first  part  of  the  section,  retracting  an 
opinion  expressed  when  the  rule  nisi  was  moved ; and 
the  construction  then  given  to  the  clause  was  after- 
wards adhered  to. — See  Burley  v.  Stevens  et  ux.  1 M.  & 
W.  156. 

If  my  construction  of  the  24th  section  9 Vic.  ch.  37,  be 
correct,  the  court  would  still  have  the  discretion  to  apply 
or  forbear  to  apply  the  rule  of  practice,  auopted  by  analogy 
to  the  statute  of  Will.  III.,  to  cases  between  the  crown  and 
the  subject,  over  which  they  are  .given  special  jurisdiction 
by  this  act.  The  maxim  nullum  tempus  occurrit  Begi, 
would  seem  to  forbid  a constructive  limitation  to  the  rights 
of  the  crown,  arising  from  arguments  of  convenience;  and 
apart  from  the  notion  of  prerogative  privileges,  there  are 
many  reasons  why  the  public  interests  should  not  be  de- 
pendant upon  the  watchfulness  of  public  servants,  as  the 
rights  and  interests  of  individuals  are  made  to  depend  upon 
their  own  care  of  their  own  affairs.  In  theory,  no  neglect 
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or  default  of  a public  officer,  should  affect  the  rights  of  the 
crown,  or  of  the  public;  and  in  practice,  it  may.be  easily 
conceived  that  matters  belonging  to  the  details  of  govern- 
ment cannot  by  any  possibility  always  engage  immediate 
attention,  as  the  p’*ivate  concerns  of  individuals  may  and 
are  supposed  to  do.  The  fact  that  awards  had  been  made 
in  the  present  instance,  if  reported  to  the  government  in 
time,  and  also  the  fact  of  the  injustice  or  exorbitancy  of 
the  awards,  might  be  excluded  from  the  attention  of  the 
government  by  more  urgent  matters,  so  as  to  cause  a 
of  this  court  to  pass  by  without  an  appeal,  however  just  or 
right  an  appeal  from  the  award  might  be.  And  as  the 
statute  does  give  a limitation  of  time,  by  which  the  crown 
and  the  subject  are  equally  bound,  I cannot  bring  myself  to# 
the  conclusion  that  the  rule  of  practice  adopted  in  cases  of 
arbitrament  in  England,  as  between  private  parties,  and 
followed  in  like  cases  in  this  court,  should  be  held  applica- 
ble to  public  proceedings,  for  ascertaining  the  respective 
rights  of  the  crown  and  the  subject. 

. If  this  court  at  this  time  have  a right  to  entertain  this 
motion,  and  think  it  just  to  do  so,  it  is  next  to  be  considered 
what  are  the  nature  cf  the  which  the  arbitrators 

have  a right  to  allow.  The  24th  section,  which  I quoted 
above,  gives  them  authority  to  arbitrate  and  determine, 
appraise  and  award  the  sum  and  sums  of  money  which 
shall  be  paid  to  any  owner  or  owners,  occupier  or  occupiers, 
&c.,  for  the  land  or  real  estate  which  it  may  be  necessary  to 
take  for  the  use  and  purposes  of  the  said  public  works,  or 
as  compensation  for  any  loss  or  damage  which  may  accrue 
to  them  from  the  contractor  of  such  public  works,  or  any  of 
them,, and  the  26th  section  enacts  that  it  should  be  lawful 
for  the  Governor  in  Council  to  refer  to  the  said  arbitrators, 
for  their  decision,  any  unsettled  claimor  claims  for  property 
taken,  or  for  alleged  direct  or  consequent  damages  to 
property y arising  from  the  construction  or  connected  with 
the  executing  of  any  public  works,  in  any  part  of  this  pro- 
vince, heretofore  undertaking,  commenced  or  performed  at 
the  expense  of  this  province,  or  of  either  of  the  late  pro- 
vinces of  Upper  or  Lower  Canada.  There  is  no  enactment 
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in  this  statute  as  to  the  nature  of  the  damagea  to  be  allowed 
for,  no  direction  to  the  Government  or  the  arbitrator  as  to 
the  claims  which  owners  of  property  have  a right  to  insist 
upon — and  other  statutes  must  be  referred  to  for  this  pur- 
pose, or  such  a construction  must  be  given  to  this  one,  as 
to  enable  the  arbitrators  not  merely  to  appraise  the  amount 
of  damages  which  by  law  the  parties  have  a right  to  claim, 
but  also  to  legislate  as  to  the  nature  of  the  damages  to  be 
allowed.  If  there  were  no  enactments  limiting  and  defin- 
ing the  nature  of  their  rights,  the  court  might  be  driven  to 
give  the  wider  and  more  dangerous  construction  to  this 
act,  but  if  we  find  the  allowances  to  be  made  to  owners  of 
property  defined  in  their  nature  by  other  enactments,  it 
g cannot  be  that  the  constitution  of  a court  for  the  adjudica- 
tion of  all  or  any  claims  for  alleged  damages,  gives  that 
court  the  power  to  create  new  rights,  or  to  consider  as  good 
claims  all  which  claimants  choose  to  prefer,  or  any  at  the 
mere  discretion  of  the  court.  All  courts  are  established  for 
the  adjudication  of  claims,  of  some  kind  or  other,  but  the 
nature  and  foundation  of  the  claims  to  be  allowed  depend 
upon  enactment  where  there  is  enactment,  or  upon  rule  of 
law  equivalent  to  enactment,  and  not  upon  words  giving 
jurisdiction  to  the  court  j and  it  is  not  because  a court  is 
appointed  for  the  decision  of  all  claims  that  it  has  authority 
to  allow  claims  which  the  law  does  not  otherwise  recog- 
nise, and  as  it  appears  to  me  it  is  not  because  the  arbitra- 
tors are  appointed  to  consider  any  unsettled  claims  for 
alleged  direct  or  consequent  damages  to  property,  arising 
from  the  construction  of  public  works,  that  they  are  to  be 
considered  as  having  authority  to  create  new  species  of 
claims,  or  new  kind  of  damages,  to  which  claimants  are  to 
have  a right. 

Now  the  statute  of  Upper  Canada — 3 Wm.  lY.,  ch.  18 — 
which  authorizes  the  construction  of  the  St.  Lawrence 
canal,  directly  gives  the  commissioners  the  right  to  set  out 
and  enter  upon  the  land  of  individuals,  to  set  out  and  ascer- 
tain what  would  be  necessary  to  be  taken  for  the  canal, 
and  also  for  materials,  and  to  agree  for  the  purchase  of  the 
property  with  the  owners,  and  also  for  such  damages  as  the 
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owners  of  land  may  be  entitled  to  receive  in  consequence 
of  the  intended  erections  being  made  in  or  upon  his  or  her 
respective  lands. 

When  no  agreement  is  made,  or  when  the  parties  cannot 
agree,  a mode  is  provided  for  leaving  the  matter  to  arbitra- 
ment, and  for  its  being  finally  settled  by  a jury. 

The  damages  are  here  confined  to  property  taken  or  in- 
jured by  works  in  and  upon  property : no  damages  are  al- 
lowed for  the  obstruction  of  highways,  or  other  rights  of 
way.  The  reason  for  this  omission  is  obviously,  that  the 
legislature  did  not  con  Template  the  necessity  of  any  serious 
obstruction;  for  the  31st  section  provides,  that  when  it  shall 
be  necessary  to  cut  into  any  highway  in  order  to  conduct 
any  of  the  said  canals  through  the  same,  the  commissioners 
shall  cause  to  be  constructed,  within  one  month,  a commodi- 
ous bridge,  in  order  to  re-establish  the  communication  be- 
tween the  several  parts  of  such  highways. 

It  seems,  however,  to  have  been  found  necessary  to  pro- 
vide for  the  alteration  of  highways  ; and  by  the  statute  of 
Upper  Canada,  4 Will.  lY:  ch.  40,  sec.  5,  it  is  enacted  that 
“ it  shall  and  may  be  lawful  for  the  commissioners,  when  it 
shall  be  necessary  for  the  purpose  of  carrying  on  the  works, 
to  alter  any  highway,.  &c.,  and  it  shall  be  the  duty  of  the 
commissioners  to  cause  to  be  made  for  the  accommodation 
of  the  public  a road,  equally  good  and  as  convenient  as  the 
circumstances  of  the  place  will  allow,  and  to  satisfy  any 
person  or  persons  whomsoever  for  all  damages  which  he  or 
they  may  sustain  in  consequence  of  such  alteration,  in  the 
same  manner  as  other  damages  are  ascertained  and  satisfied 
under  the  former  act, 

The  sixth  section  of  this  act,  4 Will.  lY.,  provides  for  the 
valuation  and  payment  for,  houses  necessary  to  be  removed. 

These  acts  of  Upper  Canada  give  the  commissioners 
authority  to  interfere  with  private  and  public  rights  of  pro- 
perty and  of  way,  neither  of  which  they  could  have  done 
without  the  authority  of  parliament,  unless  under  the  liabi- 
lity to  indictment  or  to  private  action:  the  injury  to  the 
public  is  avoided  by  making  it  obligatory  on  the  commis- 
sioners to  make  other  roads,  as  convenient  as  those 
5 6 u.  c.  Q.  B. 
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obstructed  or  altered ; and  step  by  step  as  the  commissioners 
are  authorised  to  interfere  with  private  legal  rights,  a mode 
of  compensation  is  pointed  out.  I do  not  think  it  ever 
could  be  imagined  that  the  damages  mentioned  in  the  5th 
section  of  the  4 Will.  lY.,  extended  beyond  those  for  which 
the  injured  party  would  have  had  an  action  at  law^,  were 
there  no  statute  authorising  the  rights  of  the  commissioners. 
The  establishment  of  rival  communications,  or  of  rival 
commerce,  which  would  injure  that  already  established,  was 
not  in  contemplation  of  t^"/'  ''''g'''^'"ture,  neither  was  loss  of 
neighbourhood,  for  those  through  whose  property  the  canals 
were  not  expected  to  run  were  liable  to  suffer  from  these 
causes  equally  with  those  especially  pro/ided  with  a 
recompense;  and,  moreover,  it  required  no  act  of  parliament 
to  enable  the  commissioners  or  other  parties  to  establish 
rival  commerce,  or  new  neighbourhoods,  or  new  modes  of 
transport  or  communication,  except  in  so  far  as  legal  rights 
were  interfered  with. 

The  distinction  between  direct  and  consequential  damages 
is  well  understood  in  law,  and  for  both  or  either,  actions  at 
law  may  be  maintained.  The  direct  damages  authorised 
w I . inflicted  and  compensated  for  bj^  the  two  acts  of 
Upper  Canada,  are  those  arising  from  the  works  being  con- 
structed on,  in,  through  or  upon  property,  and  by  the  de- 
struction of  houses.  The  consequent  damages,  for  which 
an  action  on  the  case  would  lie,  are  those  arising  from  the 
closing  roads  or  means  of  communication  affording  access 
to  property,  and  by  the  closing  of  which,  individual  owners 
would  be  particularly  injured,  so  as  to  have  a private  remedy 
apart  from  the  public  one  by  indictment. 

Thus  we  have  it  established,  that  before  the  act  9 Yic^. 
certain  persons  suffering  certain  defined/  direct,  or  conse-^ 
quent  damages,  were  entitled  to  compensation.  The  abol- 
ishment of  :the  commission  under  which  the  canal  was 
commenced,  made  it  necessary  to  provide  another  means 
through  which  the  compensation  was  to  be  obtained,  and 
this  is  all  that  is  done  by  the  new  statute  9 Yic.,  nearly 
re-enacted  by  the  10  & II  Yic, 

The  statute  9 Vic.  ch.  37,  sec.  24,  with  this  view,  directs 
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the  appointment  of  arbitrators,  to  appraise  the  value  of  pro- 
j)erty  taken,  and  the  compensation  for  damages  which  may 
accrue  to  the  owners  of  property,  from  the  construction  of 
public  works,  with  whom  the  commissioners  could  not  agree. 
But  the  commissioners  were  only  authorized  to  agree  to 
compensation  for  such  injuries  as  the  former  statute  pro- 
vided for;  and  it  cannot  be  supposed  that  the  arbitrators- 
were  intended  to  be  given  any  power  of  allowance,  which 
the  commissioners  had  not.  The  25th  section  which  au- 
thorizes the  governor  in  council  to  refer  claims  to  the  arbi- 
trators, expressly  refers  to  unsettled  claims  for  direct  or 
consequent  damages.  These  must  be  claims  of  a nature 
which  the  former  statutes  had  provided  for.  They  might 
be  both  direct  and  consequential,  and  yet  defined  in  their 
nature;  and  there  is  therefore  no  pretence  for  saying  that, 
by  implication,  the  arbitrators  were  by  the  new  act,  invested 
with  plenary  power  to  assess  as  damages,  things  not 
authorized  by  the  former  statutes  to  be  so  considered,  or 
an^y  thing  arising  from  acts  of  the  commissioners  not 
requiring  fhe  authority  of  parliament,  as  against  the  claim- 
ants. To  give  any  such  constructive  authority  to  arbitra- 
tors, or  to  courts,  or  to  the  executive  government,  cr  t?  " y 
power  under  the  authority  of  parliament  itself,  would,  as  it 
appears  to  me,  be  a dangerous  and  unprecedented  proceed- 
ing; it  would  be  recognising,  through  mere  construction,, 
a delegation  of  wide  and  indefinite  authority  to  deal  with 
great  public  interests,  which  I cannot  bring  myself  to  be- 
lieve the  parliament  ever  contemplated. 

The  case  of  the  King  v.  the  London  Dock  Company,  5 
Ad  & El.  163,  6 N.  & M.  390,  appears  to  me  to  warrant  the 
/ distinctions  I have  taken  between  injury,  the  remote 
consequence  of  a public  work,  arising  from  acts  in  them- 
selves legally  justifiable,  and  injury,  arising  from  acts  which 
require  for  their  justification  the  authority  of  parliament. 

the  former,the  owner  of  property  loses  nothing  but  what 
others  had  an  equal  right  with  himself  to  enjoy  as  circum- 
stances permitted;  by  the  latter,  rights  peculiarly  his  own 
are  interfered  with,  and  for  that  reason,  hejis  entitled  to 
compensation;  and  it  is  only  these  latter  that  are  considered 
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sjujiiries  to  the  estate  and  interest  of  the  owners  of  property 
If,  as  it  is  suggested  on  the  part  of  the  crowm,  the  arbi! 
^trators  in  the  present  case  took  into  consideration  injuries 
arising  to  the  owners  of  land  in  the  village  of  Milles  Eoches 
arising  from  the  diversion  of  traffic,  or  loss  of  neigh! 
bourhood,  caused  by  the  opening  of  a new  road,  or  by  a 
change  in  the  carrying  trade,  caused  by  the  canal,  for 
neither  of  which  an  action  at  law  could  be  maintained  if 
there  were  no  act  of  parliament  on  the  subject,  then  I have 
ho  doubt  they  transcended  their  authority.  But  the  diffi- 
culty is,  that  we  have  before  us  neither  the  particulars  of 
the  claims,  if  they  were  furnished  under  the  10  & 11  Vic. 
ch.  24,  sec.  3,  or  as  they  were  laid  before  the  arbitrators  by 
command  of  the  governor  in  council ; and  we  have  no 
means  of  knowing  upon  what  evidence,  or  for  what  damage, 
the  awards  were  made.  The  awards  merely  recite  the 
clause  in  the  statute,  and  the  fact  that  the  parties  respec- 
tively had  preferred  a claim  for  damages  done  to  their  pro- 
perty by  the  construction  of  the  Cornwall  canal ; and  they 
award  certain  sums  of  money  to  be  paid  for  damages  done 
to  property  by  the  construction  of  the  canal.  The  affidavits 
filed  on  the  part  of  the  commissioners,  go  in  part  to  nega- 
tive the  fact  of  injury  by  the  construction  of  the  work,  ex- 
cept as  to  the  stopping  and  obstructing  the  highway,  and 
sub.stituting  for  it  a tunnel  under  the  canal,  by  which  an 
inconveni  \jii  u,  .iCCoob  Is  had  to  the  property  in  question.  This 
ro  rlnnpi,  is  a Substantial  injury,  probably  not  warranting 
the  amount  awarded,  but  for  ought  we  know,  other  sub- 
stantial injury  may  have  been  claimed  and  proved ; and 
if  these  cases  are  to  be  decided  by  the  same  rules  that 
govern  private  arbitrations,  I do  not  see  how  the  court  can 
infer  that  the  damage  by  altering  the  highway  was  the 
only  one  proved.  The  map  before  us  would  perhaps  shew' 
that  the  canal  does  not  run  through,  in  or  upon,  the  pre- 
mises in  respect  of  wffiich  damages  are  claimed ; but 
materials  may  have  been  taken,  houses  pulled  down,  or 
other  injuries  done,  of  which  we  have  no  knowledge.  The 
affidavits  state  that,  as  the  deponents  believe,  no  other 
damage  was  sustaihed,  except  through  the  means  of  alteir 
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iijg  the  road ; but  they  do  not  state  that  none  other,  of  a 
nature  to  constitute  a legal  claim,  were  submitted  and 
attempted  to  be  proved ; neither  do  they  state  that  injuries 
not  capable  of  appraisement,  or  within  the  scope  of  inquiry 
of  the  arbitrators,  were  actually  submitted  or  considered  as 
submitted  by  the  arbitrators,  so  as  to  enable  us  to  set  aside 
the  awards  on  the  ground  of  misconduct  or  excess  of 
authority. 

McLean,  J.  gave  no  judgment,  having  been  concerned 
while  at  the  bar  in  matters  connected  with  this  application* 
Draper,  J.,  being  in  the  Practice  Court  during  the  argu- 
ment, gave  no  judgment. 

Per  Cur. — Eule  discharged* 
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In  an  action  by  the  endorsee  against  the  maker  of  a note,  a plea  of  pay- 
ment or  satisfaction,  by  the  maker  to  the  payee,  after  the  note  became 
due — is  well  traversed  by  the  replication  of  de  injuria. 

Robinson,  G.  J.,  dissentiente. 

Declaration. — The  plaintiffs  sued  as  indorsees  against 
Hornby,  the  maker,  and  Miller,  the  indorser,  of  a promis- 
sory note  for  25Z.,  due  the  25th  September,  1847. 

Plea,  by  Hornby. — That  on  the  6th  October,  1847,  while 
Miller  was  holder  of  the  note,  and  after  the  same  became 
due,  and  before  the  indorsement  of  the  note  to  the  plaintiffs, 
and  before  the  commencement  of  this  suit,  he  paid  to  Miller 
18Z.  in  part  payment  and  satisfaction  of  the  note,  and  then 
and  there  performed  certain  labour  and  services  for  the  said 
Miller,  to  the  value  of  8/.,  to  apply  on  and  as  part  payment 
of  the  said  note;  which  said  18?.,  and  the  work  and  labour 
to  the  value  of  8?.,  amounting  to  26?.,  the  said  Miller,  then 
the  holder  of  the  said  note,  and  after  the  same  became  due, 
and  before  the  same  was  indorsed  to  the  plaintiff,  and 
before  the  commencement  of  this  suit,  received  and  accept- 
ed, in  full  payment,  satisfaction  and  discharge  of  the  said 
note,  and  of  all  interest  and  damages  then  due  and  payable 
thereon  ; and  this  he  is  ready  to  verify,  &c. 

The  plaintiffs  replied  de  injuria. 

Demurrer  to  replication  ; that  it  was  improperly  pleaded 
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to  a plea  which  offered  no  excuse  for  the  breach,  but  alleg- 
ed matter  of  satisfaction  and  discharge,  and  denied  that 
these  plaintiffs  ever  had  a right  of  action  upon  the  note. 

Durand  for  the  demurrer.  Hawke  contra. 

The  authorities  cited  were — 7 M.  &]W.  314;  4 Dowl.  248  ; 
2 D.  & Lowndes.  59;  10  M.  & W.  367;  Crogat’s  case,  in 
Smith’s  Leading  Oases. 

Eobinson,  C.  J. — In  the  last  term  several  cases  were  be- 
fore the  court  upon  demurrer,  bringing  up  the  question^ 
under  what  circumstances  the  general  replication  de  injuria 
might  be  a proper  answer  to  a defence  pleaded  in  an  action 
of  assumpsit  on  a promissory  note.  It  is  necessary  to  ob- 
tain, if  possible,  clear  views  of  the  distinctions  which  should 
control  the  application  of  this  general  form  of*  answer,  and 
which  seem  to  have  perplexed  the  courts  in  England  not 
a little,  since  they  began  to  use  in  actions  upon  promises 
the  replication  de  injuria,  which  before  the  new  rules  of 
pleading  were  confined  to  actions  for  torts.  We  therefore 
retain  for  consideration  any  of  these  demurrers  on  which 
we  had  doubts,  and  disposed  only  of  those  in  which  the 
point  seemed  clear.  Upon  examining  the  various  de- 
cisions at  leisure,  we  are  satisfied  that  the  case  of  Mc- 
Cuniffe  v.  Allen  and  Meyers,  were  rightly  decided  by  us 
last  term.  There  the  defence  pleaded  was,  that  the  plain- 
tiff was  not  the  holder  of  the  note  when  he  brought  the 
action,  having  before  parted  wi^^^  bis  interest  in  it ; and  we 
'Consider  the  plaintiff  could  not  reply  de  injuria  to  such  a 
plea.  There  are  two  or  three  cases  that  remain  to  be 
decided  upon.  In  the  present  case,  of  Muttlebury  and 
Hawke  v.  Hornby  and  Miller,  the  plaintiffs  are  suing  on  a 
promissory  note  made  by  the  defendant  Hornby,  payable  to 
the  other  defendant  (Miller)  on  the  28th  September,  1847, 
for  25^.,  and  endorsed  by  Miller  to  the  plaintiffs. 

The  defendant  Hornby  pleads,  that  on  the  6th  Oct.,  1847, 
while  Miller  was  holder  of  the  note,  and  after  the  same  be- 
'Came  due,  and  before  the  indorsement  of  the  note  to  the 
plaintiffs,  and  before  the  commencement  of  this  suit,  he 
paid  to  Miller  18Z.  in  part  payment  and  satisfaction  of  this 
note,  and  then  and  there  performed  certain  labour  and  ser- 
vices for  the  said  Miller  to  the  value  or  SI.  to  apply  on 
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ahd  as  part  payment  of  the  said  note ; which  said  182.,  and 
the  work  and  labour  to  the  value  of  82.,  amounting  to  262., 
the  said  Miller,  then  the  holder  of  the  said  note,  and  after 
the  same  became  due,  and  before  the  same  was  indorsed  to 
the  plaintiffs,  and  before  the  commencement  of  this  suit, 
received  and  accepted  in  full  payment,  satisfaction  and  dis- 
charge of  the  said  note,  and  of  all  interest  and  damage  then 
due  or  payable  thereon  j and  this  he  is  ready  to  verify,  &c. 

The  plaintiff  replies  to  this  defence,  that  the  defendant, 
of  his  own  wrong  and  without' the  cause  in  his  plea  alleged, 
broke  his  promise,  in  the  said  declaration  mentioned,  &c. 

The  defendant  demurs,  and  assigns  for  cause  that  the  rep- 
lication is  multifarious,  and  is  improperly  pleaded  to  a plea 
which  offers  no  excuse  for  the  breach,  but  alleges  matter  of 
satisfaction  and  discharge,  and  denies  that  these  plaintiffs 
ever  had  any  right  of  action  upon  the  note. 

It  is  quite  clear,  I think,  that  the  plea  in  this  case  does 
set  up  matter  of  satisfaction  and  discharge,  and  not  matter 
of  excuse;  and  as  the  note  was  satisfied  and  discharged 
after  maturity,  and  while  it  was  in  the  hands  of  the  payee, 
the  defence  may  be  said  to  be  in  denial  also  of  the  plaintiffs’ 
I'ight  of  action,  which  could  only  accrue  from  a subsequent 
indorsement  of  an  instrument  no  longer  negotiable.  It 
denies  that  the  plaintiffs  ever  had  a right  of  action. 

The  defendant  Hornby,  promised  to  pay  Miller,  or  his 
order,  in  other  words,  him  or  his  indorsee.  He  did  not 
promise  to  pay  both  of  them  ; and  having  paid  the  note  to 
payee,  at  or  after  maturity,  and  while  it  was  still  in  the 
hands  of  the  holder,  he  could  not  be  liable  under  the  words 
of  his  contract  to  any  one  else.  The  debt  was  extinguished ; 
there  was  nothing  to  be  transferred;  and  the  plaintiffs 
taking  the  note  when  overdue,  and  after  the  payee  had  re- 
ceived satisfaction  from  the  maker,  acquired  no  right  of 
action.  The  defendant  never  was  liable  to  the  plaintiffs 
he  has  no  breach  of  promise  to  excuse,  so  far  as  they  are 
concerned ; and  it  follows  therefore,  in  my  opinion,  that 
this  is  not  a defence  to  which  the  replication  mjwm  is  ap- 
plicable. 
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If  there  is  any  room  for  doubt  in  this  case,  it  can  only  be 
— first,  because  what  is  relied  on  as  matter  of  discharge  is 
not  payment  at  the  day,  which  would  be  strictly  a perform- 
ance of  the  promise,  but  is  satisfaction  after  an  admitted 
breach ; or  secondly,  because  the  plea  does  not  shew  the 
cause  of  action  discharged  by  any  thing  that  has  taken 
place  between  the  defendants  and  the  plaintiffs,  but  by  some 
thing  that  has  been  transacted  by  a t^h’d  party. 

There  is  nothing,  I think,  in  either  exception.  The  admis- 
sion of  the  form  of  replication  de  injuria  was  a novelty  which 
the  courts  felt  themselves  constrained  to  sanction  in  conse- 
quence of  the  effect  of  the  new  rules  of  pleading.  The  cases 
of  Crisp  v.  Griffith,  Solly  v.  McNish,  and  Noel  v.  Eich,  all 
reported  in  2 Cr.  M.  & E.,  shew  the  scruples  and  hesitation 
which  attended  its  introduction.  The  balance  of  conveni- 
ence may  be  much  in  favour  of  extending  the  privilege  of 
using  this  general  form  of  replicatinn.  to  actions  on  con. 
tracts  as  well  as  actions  for  torts;  but  one  can  hardly  see 
how  the  courts  can  have  felt  that  any  change  in  the  princi- 
ples of  pleading  was  forced  upon  them  in  this  respect,  by 
the  adoption  of  the  new  rules  : for  before  those  rules  were 
made,  although  a defendant  might  generally  give  in  evi- 
dence under  the  general  issue  in  assumpsit  any  thing  which 
might  shew  him  not  liable,  whether  it  was  matter  of  excuse 
or  denial,  and  though  it  was  an  objection  usually  allowed 
to  prevail  against  a plea  on  special  demurrer,  that  it 
amounted  to  the  general  issue,  yet  it  did  not  by  any  means 
follow,  that  a defendant  was  never  allowed  to  plead  a de- 
fence specially  in  assumpsit,  which  he  could  have  given  in 
evidence  on  the  general  issue. 

The  books  contain  many  instances  of  such  special  jjleas 
being  sustained ; and  in  all  such  cases  the  plaintifi*  might 
have  urged  the  same  reasons  for  being  allowed  to  reply 
generally,  as  he  can  now  urge  since  the  new  rules. 

The  hardship  of  being  compelled,  in  answer  to  any  such 
plea,  to  select  some  one  fact  of  a long  statement  and  traverse 
it  must  have  been  the  same  in  one  form  of  action  as  in  the 
other. 

However,  when  the  courts,  after  the  new  rules,  deter- 
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mined  that  they  must  admit  such  replications  thencefor- 
ward, as  of  course,  in  actions  of  assumpsit,  as  well  as  in 
trespass,  they  felt  that  thej^  could  only  admit  them  subject 
to  the  restrictions  which  had  been  long  established  in  re- 
gard to  the  replication  de  injuria,  in  those  actions  in  which 
it  had  before  been  applicable;  and  then  it  became  neces- 
sary always  to  bear  in  mind  the  rules  in  Crogate’s  case,  8 
Co.'  66,  which  meet  us  at  every  turn  when  looking  into  the 
law  on  this  point,  and  to  consider  and  decide  how  those 
rules  would  apply  to  defences  pleaded  in  this  kind  of  ac- 
tions. 

It  has  evidently  perplexed  the  courts  not  a little,  to  lay 
down  and  preserve  a well  marked  and  intelligible  line  of 
distinction  in  such  cases,  between  what  can  be  treated  as 
matter  of  denial  or  discharge,  and  what  as  matter  of  excuse : 
and  in  many  decisions  which  their  efforts  to  do  this  have 
given  rise  to,  there  has  been  a degree  of  ingenuity  exerted, 
greater,  perhaps,  than  the  distinction  itself  is  worth  ; I mean 
that  it  might,  perhaps,  have  been  better  to  have  admitted 
the  replication  either  in  all  cases,  or  in  none,  than  to  attempt 
to  keep  a line  of  distinction,  which,  if  we  may  judge  from 
the  multitude  of  cases  it  has  given  rise  to,  seems  hard  to 
be  settled  so  that  it  can  be  perfectly  known  and  understood  a 
'priori,  when  the  court  will  admit  of  the  replication  or  when 
they  will  not.  In  Purchell  v.  Salter,  1 Ad.  & Ell.  N.  S. 
197,  the  Court  of  Queen’s  Bench  was  held  by  the  Exche- 
quer Chamber  to  have  fallen  into  error  in  their  attempt  to 
distinguish  between  matter  of  excuse  and  matter  in  dis- 
charge, and  their  judgment  on  that  point  was  reversed.  Yet 
that  was  no  hasty  decision  of  the  Queen’s  Bench,  for  the 
court  took  time  to  deliberate;  Lord  Denman  delivered  an 
elaborate  judgment,  tracing  the  origin  and  extension  of  the 
replication  de  injuria,  citing  a great  number  of  cases,  and 
reasoning  upon  many  of  them.  If  he  erred,  it  was  not 
from  inadvertenee ; but  it  was  really  an  error  of  his  judg- 
ment; and  he  erred  in  company  with  judges  very  eminent 
for  their  knowledge  of  pleading;  for  the  case  had  been 
argued  before  Littledale,  Coleridge,  and  Williams,  J.  J.,  as 
well  as  himself ; and  there  was  no  dissent  from  his  judg- 
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ment.  I only  cite  this  case  as  shewing  the  difficulty  which 
sometimes  arises  in  the  application  of  a well  settled  prin- 
ciple. The  judgment  in  that  case,  in  error  however,  does 
go  very  far  in  shewing  that  in  the  case  now  before  us,  we 
should  have  no  difficulty  in  holding  the  plea  to  be  in  dis- 
charge and  not  in  excuse,  although  if  it  had  been  the  other 
way,  affirming  that  of  the  Queen’s  Bench,  it  would  not. have 
tended  to  shew  that  the  plea  in  this  case  is  not  to  be  treated 
as  a plea  in  discharge ; for  the  decision  would  then  have 
rested  on  the  groupds  which  seemed  to  the  Queen’s  Bench 
conclusive  against  the  replication,  and  which  related  to  the 
peculiar  nature  of  the  defence,  as  being  a plea  of  set-off, 
and  relying  upon  that  as  a discharge,  which  is  not  in  itself 
such,  but  only  bars  the  plaintiff’s  action  where  the  defendant 
claims  to  make  use  of  his  cross  demand  for  that  purpose. 

The  cases,  which  are  very  numerous,  do  furnish  us,  I 
think,  with  very  clear  grounds  for  decision,  if  we  attend 
chiefly  to  the  point  adjudged  in  them,  and  consider  the  facts 
pleaded  on  which  the  judgment  has  been  pronounced. 

But  it  was  not  to  be  expected  that  in  giving  their  opinions 
in  their  several  judgments,  the  judges  should  always  keep  in 
view  and  repeat  every  possible  exception  in  every  case-. 

They  have  not  always  succeeded  in  guarding  themselves 
against  misapprehension  ; but  have  sometimes  so  expressed 
themselves  (which  is  unavoidable),  as  to  appear  not  to 
leave  ro^rn  for  an  exception,  which,  if  it  had  been  stated 
to  them,  we  must  be  sure  they  would  have  admitted  at 
once.  I had  occasion  lately  to  advert  to  Lord  Tenterden’s 
observation  in  Thorp  v.  Thorp,  3 B.  & Ad.  582,  that  the 
language  used  in  delivering  a judgment  must,  like  the  words 
of  any  other  speech  or  written  instrument,  be  taken  with 
reference  to  the  facts  upon  which  it  turns;  or  it  may  other- 
wise be,  applied  to  purposes  quite  different  from  those  for 
which  it  was  intended.”  Taking  care  to  observe  this 
caution,  I see  nothing  in  any  adjudged  case  to  make  me 
hesitate  in  determining  the  replication  which  we  are  consid- 
ering, to  be  inadmissible. 

In  Purchell  v.  Salter,  1 Ad.  & Ell.  N.  S.  218.,  Tindal, 
'C.  X,  in  delivering  the  judgment  in  the  Exchequer  Chamber, 
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ilfter  noticing  the  principle  on  which  such  replications  have 
been  always  admitted,  in  answer  to  matters  of  justification 
or  excuse,  pleaded  in  actions  of  trespass,  says  : ‘‘But  there 
is  a manifest  distinction  between  such  pleas,  and  those 
which  rely  upon  matters  of  discharge,  and  extinguishment 
of  the  right  of  action  ; as  to  which  latter  class,  no  authority 
has  been  cited  to  shew  that  the  general  form  of  traverse  is 
allowed.  Thus  to  a plea  of  payment,  or  accord  and  satis- 
faction, or  release,  or  of  any  matter  which  extinguishes  the 
right  to  sue,  both  the  rules  of  pleading  ap4  the  course  and 
practice  from  the  earliest  time,  require  the  plaintiff  to  make 
a traverse  of,  or  to  deny  the  material  fact  stated  in  the  plea 
which  constitutes . the  discharge  or  distingaishment  of  the 
right  of  action.  And  the  court  considered,  that  the  right 
of  action  as  between  the  plaintiff  and  defendant,  in  that 
case  of  Purchell  v.  Salter,  was  shewn  to  be  discharged  or 
extinguished  by  the  existence  of  a cross  demand  which  the 
defendant  advanced  in  his  plea,  as  a set-off ; and  that  not  a 
demand  against  the  plaintiff  in  the  action,  but  against  his 
agent  from  whom  the  defendant  had . bought  the  goods,  for 
which  the  plaintiff  sued  him,  believing  that  they  were  the 
goods  of  the  agent,  and  not  knowing  the  plaintiff  in  the 
transaction. 

Now  keeping  in  view  the  decision  of  the  judges  of  the 
two  courts  of  Common  Pleas  and  Exchequer,  what  they 
held  to  be  an  extinguishment  of  a debt,  and  how  they  ap- 
plied it,  as  disabling  a plaintiff  from  replying  absque  tali 
causa  to  such  a defence,  consider  what  it  is  that  the  plea 
sets  up  in  the  case  now  before  us ; not  merely  the  existence 
of  a cross  demand,  as  in  Purchell  v.  Salter,  which  the 
defendant  might  or  might  not  have  chosen  to  set-off ; but 
an  actual  discharge  of  the  very  cause  of  action  under  the 
contract  by  accord  and  satisfaction.  The  first  doubt  which 
has  been  suggested  on  this  part  of  the  case  is,  that  this  is 
not  performance  of  the  contract,  but  admits  a non-perform- 
ance. That  is  true,  but  it  is  equally  a discharge  or  extin- 
guishment of  the  cause  of  action,  more  directly  so  than  set 
■off  can  be.  It  is  only  the  language  which  some  judges 
may  have  unguardedly  used  in  delivering  their  judgment. 
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I think,  that  can  give  the  least  reason  for  doubt  on  this 
point.  Several  cases,  I am  aware,  may  be  found,  in  which 
a judge  has  said  that  were  the  plea  either  denies  the  con- 
tract or  asserts  performance  of  it,  the  replication  de  injuria 
cannot  be  allowed — which  is  true  so  far  as  it  goes  : but  we 
must  not  infer  from  suchan  expression,  that  in  all  other  cases 
it  may  be  used;  for  there  is  a third  restriction  which  stands 
on  just  as  clc'^r  ground  upon  authority,  and  that  is  where 
the  defendant  by  his  plea  admits  the  contract,  and  that  he 
has  not  performed  it,  but  at  the  same  time  shews  that  he 
has  in  some  measure  satisfied  the  plaintiff  for  all  damages 
occasioned  by  his  non-performance.  In  such  a case  the 
cause  of  action  is  as  fully  extinguished  as  by  payment  at  the 
day,  for  a double  satisfaction  can  never  be  recovered ; the 
cause  of  action  is  as  clearl}^  discharged  and  gone,  or,  to 
use  the  precise  expression  of  the  court  in  Purchell  v.  Salter, 
in  error,  1 A.  P,  K.  S.  218,  is  as  fully  extinguished  as  by 
a release ; and  the  plaintiff  has  no  more  right  to  sue-  the 
defendant  upon  it,  than  if  he  had  never  entered  into  such  a 
contract. 

There  are  many  cases  in  which  this  point  is  not  brought 
into  view,  because  the  case  did  not  require  it.  The  courts 
in  laying  down  a principle,  do  not  always  state  every  pos- 
sible modification  of  it,  and  every  exception  : some  are  not 
noticed  because  they  are  not  in  question  in  the  cause; 
others,  because  they  are  so  plain  and  well  settled  that  they 
are  not  in  question  in  any  cause.  A judge,  in  pronouncing 
a judgment,  might  happen  to  say  that  all  agreements  res- 
pecting an  interest  in  land,  and  all  agreements  not  to  be 
performed  within  a year,  must  be  in  writing  and  signed  by 
the  party  to  be  charged;  but  if  we  were  to  imagine  that  he 
meant  us  to  understand  by  this,  that  no  other  agreements 
were  required  to  be  in  writing,  we  must  not  suppose  that  he 
has  forgotten  most  of  the  provisions  of  the  Statute  of  Frauds.. 

That  a plea  which  admits  non-performance,  but  goes  to 
shew  the  cause  of  action  extinguished  and  discharged  by 
satisfaction  made  and  accepted  after  breach,  cannot  be 
traversed  by  a replication  de  injuria^  is  as  plain  upon  the 
authorities  as  that  a plea  of  non  fecit ^ or  of  payment  in  an 
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motion  on  a note,  cannot  be  so  traversed ; and  I assume  it 
to  be  quite  clear,  that  if  the  payee  in  this  case,  who  received 
satisfaction,  had  never  transferred  the  note,  but  were  him- 
self suing  Hornby  (the  maker)  upon  it,  he  could  not  reply 
de  injuria  to  such  a plea  as  has  been  pleaded  in  this  action 
by  his  indorsee. 

Then  the  other  point  in  this  case  is,  that  here  it  is  not  the 
payee  (the  person  with  whom  the  original  contract  was 
made),  but  his  indorsee,  who  sets  up  the  defence;  but  on 
this  point  also,  the  case,  I think,  is  quite  as  clear  as  on  the 
other.  Indeed,  the  case  of  Purchell  v.  Salter  is  more  than 
an  authority  on  both  points  ; and  is  the  more  to  be  relied 
on  because  it  was  decided  in  error,  and  with  all  the  delibe- 
ration which  would  of  course  be  applied  before  overruling 
the  judgment  of  another  court. 

There  the  defendant,  being  sued  for  goods  sold  and  deli- 
vered, pleaded  in  effect  this — “ I admit  that  the  goods 
bought  by  me  belonged  to  you  (the  plaintiff),  and  that  I 
bought  them  of  your  agent  ; and  I cannot  deny  that  the 
law  implies  a contract  on  my  part  to  pay  you.  I admit  also 
a breach  of  that  contract,  fori  have  not  paid  you.  But  my 
excuse  is  this — that  when  I bought  the  goods,  I did  not 
know  that  they  belonged  to  you,  and  knew  nothing  of  any 
agency;  but  I supposed  that  the  party  of  whom  I got  them, 
was  selling  me  his  own  goods.  He  owed  me  when  this 
action  was  brought,  and  still  owes  me  as  much  as  the  price 
of  the  goods ; and  as  the  law  gives  me  the  privilege,  under 
such  circumstances,  of  setting  off  against  your  demand  the 
debt  due  to  me  by  him,  I decline  for  this  reason  to  pay  you 
for  the  goods.”  I think  I should  have  fallen  into  the  mis- 
take of  considering  this  matter  of  excuse  rather  than  of 
discharge,  which  is  what  the  Court  of  King’s  Bench  unani- 
mously decided ; but  the  judges  of  the  Common  Pleas  and 
Exchequer  have  determined  that  it  is  more  properly  matter 
of  discharge.  They  could  not  denj^  that  there  was  a con- 
tract unpreformed,  and  so  a prima  facie  right  of  action ; 

- but  they  considered  that  the  law  gave  to  the  vendee  of  goods, 
Hocler  such  circumstances,  a right  to  treat  a cross  demand, 
held,  by  him  against  the  agent,  the  same  in  effect  as  if  it 
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were  due  by  the  principal — to  make  it,  in  other  words,  a 
mutual  debt ; and  that  being  as  it  were  a mutual  debt,  tho 
statute  gave  the  right  to  set  it  off;  and  that,  as'the  defendant 
had  availed  himself  of  the  right,  and  had  pleaded  the  set- 
off, he  shewed  (though  by  something  that  had  taken  place- 
between  other  parties)  the  debt  thereby  in  fact  extinguished 
and  barred. — 7 M.  & W.  321.  So  they  held  that  he  was 
not  to  be  looked  upon  as  relying  upon  any  excuse  for  not 
performing  ; that  he  was  not  desiring  to  be  still  excused  by 
sor:"  ^^iio+eral  matter,  from  ever  satisfying  the  demand; 
but  that  he  was  pleading  what  in  fact  did  satisfy  and  ex- 
tinguish it,  shewing  his  contract  performed  in  substance, 
though  not  on  the  day  and  nut  on  the  terms  of  the  contract 
—2  Cr.  M.  & E.  159. 

The  discharge,  to  come  within  this  rule,  must  as  Itake.it, 
be  a discharge  arising  from  satisfaction,  or  from  a legal  re- 
lease by  the  party;  it  must  not  be  a more  discharge  by  the 
laches  of  the  other  party,  as  was  the  case  in  Whitehead  v. 
Walker,  9 M.  & W.  506. 

But  when  there  has  been  an  actual  satisfaction  given  and 
received,  the  cause  of  action  is  discharged  ; and  there  can  be 
no  longer  a right  in  any  person  to  sue  upon  the  security^ 
that  is,  no  actual  right  to  sue,  and  no  apparent  right  even, 
after  the  defence  has  been  stated. 

In  Crisp  v.  Griffiths,  3 Dovrl.  754,  Park,  Baron,  is  made 
to  say,  “ there  are  three  cases  where  de  injuria  would  not 
be  a good  replication  : first,  where  matter  of  record  is  relied 
on;  secondly,  when  the  plea  claims  an  interest;  thMly,, 
when  the  defendant  derives  authority  immediately  from  the 
plaintiff'.”  One  might  suppose  that  the  learned  baron 
meant  that  these  were  the  only  restrictions ; yet  none  of 
them  was  applicable  to  the  case  then  before  the  court, 
which  was  a replication  to  a plea  in  an  action  on  a note 
that  the  plaintiff  had  drawn  a bill  on  defendant  for,  and  on 
account  of  the  said  note,  which  bill  defendant  accepted  and 
delivered  to  plaintiff,  who  took  it  for  and  on  account  of  the 
note.  The  court  held  the  plea  bad  for  defects,  which  they 
pointed  out  ; but  they  considered  the  replication  also  bad^ 
and  Parke,  Baron,  observed  that  the  matters  pleaded  were 


MUTTLEBURY  ET  AL.  V.  HORNBY  ET  AL. 


'71 


not  in  excuse  for  breaking  the  promise,  but  were  alleged  as 
accord  and  satisfaction.  “In  fact,  there  is  no  excuse  or 
defence,”  he  said,  “to  the  original  breach,” 

I find  some  cases  in  which  the  courts  have  said  that  the 
matters  pleaded  were  what  had  happened  between  third 
parties,  and  could  only  be  treated  as  matters  of  excuse; 
but  I do  not  understand  them  from  that  to  mean,  that  to 
any  defence  arising  from  facts  which  have  taken  place 
between  the  plaintiff  and  the  third  party,  de  injuria  may  be 
replied. 

I am  quite  sure  they  cannot  mean  that;  and  I have  seen, 
indeed,  no  such  expressions  used  except  in  cases  where 
the  defence  pleaded,  besides  being  founded  upon  some- 
thing which  occurred  between  other  parties,  was  also  in 
itself  clearly  only  matter  of  excuse ; as  when  the  defendant, 
not  denying  the  contract,  nor  affirming  that  he  had  per- 
formed it,  nor  that  he  had  given  to  the  plaintiff,  or  to  any 
party  previously  entitled  to  sue,  full  satisfaction  of  all 
damages  occasioned  by  reason  of  his  non-performance,  had 
merely  set  up  some  matter  which  happened  to  have  taken 
place  between  other  parties,  as  excusing  him  from  paying 
the  money  or  making  satisfaction  to  the  defendant,  or  to 
any  one.  Purchell  v.  Salter  is  inconsistent  with  the  exis- 
tence of  such  a distinction  as  I have  last  alluded  to. 

But  the  plea  in  the  case  before  us  is  not  only  in  discharge 
and  extinguishment  of  the  ground  of  action  under  the  con- 
tract, but  it  is  also  in  express  denial  of  the  plaintiff^s  right 
of  action.  It  shews  the  note  paid  at  maturity  to  the  only 
person  entitlea  to  receive  payment,  or  rather  after  maturity, 
which  is  the  same  in  effect  when  it  is  pleaded  in  satisfac- 
tion, and  equally  extinguishes  the  debt,  as  if  the  note  had 
been  paid  on  the  day  it  fell  due.  A note  so  satisfied  by 
the  maker  is  no  longer  a negotiable  instrument,  and  a per* 
son  taking  it  from  the  payee  after  it  has  been  so  paid,  ac- 
quires no  legal  right  of  action  against  any  one. — 5 Bing.  K. 
C.  494 ; 3 Ad.  & Ell.  K.  S.  465. 

In  Burbridge  V.  Manvers,  3 Camp.  195,  L’d  Ellenborough 
says “I  agree  that  a bill  paid  at  maturity  cannot  be  re- 
issued, and  that  no  action  can  afterwards  bo  maintained 


*72  queen’s  bencHj  Hilary  term,  12  vie. 

upon  it  by  a subsequent  indorsee.”  It  is  clear  therefore 
that  this  plea  not  only  relies  upon  the  cause  of  action  being 
wholly  extinguished,  but  it  denies  that  the  plaintiffs  ever 
had  a right  of  action  ; and  it  offers  no  excuse  for  any  non- 
performance of  any  promise  to  him.  Tn  some  of  the  cases, 
the  court  have  said  that  when  the  plea^  admits  a prima  facie 
liability  it  is  to  be  taken  as  pleaded  in  excuse ; but  I under- 
stand the  learned  judges  to  mean  nothing  more  by  that 
expression,  than  that  where  the  facts  stated  in  the  plea, 
admit  not  merely  an  original  but  a continued  liability  under 
the  contract,  so  far  as  the  mere  language  of  the  contract 
itself  is  concerned,  and  seeks  to  avoid  it  by  collateral  matter 
not  going  to  the  very  extinguishment  of  the  ground  of 
action,  then  the  plea  is  in  excuse.  Pleas  of  fraud  in  obtain- 
ing the  note,  want  or  failure  of  consideration,  and  illegality 
of  consideration,  are  defences  of  that  kind ; but  no  plea 
that  shews  the  contract  satisfied  or  discharged,  and  the 
defendant  no  longer  liable  to  any  one  under  it  (taking  the 
contract  as  having  been  binding  in  its  strict  sense),  seems 
to  me  to  come  under  that  class. 

No  doubt  in  the  case  before  us,  if  we  should  look  at 
nothing  but  the  note  and  indorsement,  they  would  shew  a 
prima  facie  liability;  but  so  also  would  a note  if  sued  upon 
by  the  payee  himself  shew  a 'prima  facie  liability ; notwith- 
standing the  note  had  been  paid  to  him  at  maturity,  or  after 
he  had  released  the  maker  from  all  actions  on  it  under  his 
seal.  Prima  facie  liability  is  not  spoken  of  in  any  case 
with  reference  to  what  the  bare  note  itself  discloses,  and 
nothing  more.  The  question  upon  the  admissibility  of 
the  plaintiff’s  replication,  does  not  arise  upon  his  own 
declaration,  but  on  the  defendant’s  plea ; and  we  are  to  ask 
whether  the  facts  pleaded  as  a defence  admit  a prima  facie 
right  of  action,  not  whether  the  mere  words  of  the  promis- 
sory note,  or  of  the  declaration  upon  it,  shew  o.  prima  facie 
right  of  action.  It  may  be  said  with  truth  that  the  plea  does 
admit  prima  facie  right  of  action  when  it  admits  the  note 
and  sets  up  neither  payment  nor  satisfaction,  but  gives 
an  excuse  only  for  not  paying ; but  it  is  otherwise  when 
the  effect  of  the  plea  is  to  shew  all  right  of  action  extin- 
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guished  under  the  terms  of  the  contract,  while  the  note  was 
in  the  hands  of  the  payee,  and  after  its  maturity,  so  that  no 
one  could  afterwards  set  up  any  right  of  action  under  it^ 
because  he  could  acquire  no  interest. 

I refer  to  the  reasons  and  decisions  of  the  court  in  Scott 
et  al.  V.  Chapelow,  2 Dowl.  N.S.  78,  uuu  m Schild  v.  Kilpin, 
8M.  & W.  675 — in  which  Alderson, B.  says : “This  replica- 
is  only  good  when  the  plea  admits  a breach  of  the  promise 
stated  in  the  declaration,  and  alleges  circumstances  where- 
by that  breach  is  excused.  To  a plea  whereby  that  breach 
is  discharged,  it  is  not  a good  replication.  ITow  what  is  the 
breach  in  this  declaration  ? It  is  the  non-payment  of  the 
bill  according  to  its  tenor  and  effect ; now  the  payment,  ac- 
cording to  the  tenor  and  effect  of  a bill,  is  a payment  to  the 
holder;  i.  e.,  to  a person  to  whom  it  was  originally  made 
payable,  or  to  whom  it  has  been  transferred  by  a valid  endorse- 
ment and  delivery y That  language  decides  the  case  before 
us ; I’or  It  surely  cannot  be  said  that  the  plea  which  we  are 
considering  admits  the  non-payment  of  the  note  to  any  per- 
son to  whom  it  had  been  transferred  by  a valid  endorsement. 
I refer  also  to  J ones  v.  Senior,  4 M.  & W.  123 ; Cowper  v. 
Garbett,  13  M.  & W.  33 ; Haitley  v.  Manton,  5 Ad.  & Ell. 

S.  247 ; Salter  V.  Purchell,  1 Ad.  & Ell.  1ST.  S.  197,  210  ; and 
Solly  V.  McNish,  2 Or.  M.  & E.  None  of  them  are  decisions 
precisely  in  point,  but  they  all  support,  I think,  the  conclu- 
sion I have  come  to.  I have  met  with  no  case  which  can 
be  taken  to  have  decided  the  contrary ; though  there  is  I 
acknowledge,  much  in  the  language  of  the  judges,  which 
has  on  the  first  impression  a contrarj’’  bearing.  But  we 
should  be  on  particularly  unsafe  ground,  in  resting  much  on 
the  mere  language  of  the  judges  on  this  rather  perplexing 
question,  where  it  goes  beyond  what  the  case  in  judgment 
called  for. 

The^cases  abounds  in  expressions  which  it  would  be  impos- 
sible to  reconcile,  if  we  did  not  take  them  in  connection 
with  the  facts  under  discussion,  and  expound  them  accord- 
iogly.  In  Parker  v.  Kiloy,  3 M.  & W.  238,  one  of  the  learn- 
ed judges  is  made  to  say  expressly,  that  the  illegality  of 
the  transaction  is  not  mere  matter  of  eiccwse which  if  it 
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be  true  in  that  case,  it  can  only  have  been  because  the.  claim 
was  not  founded  on  an  express  but  an  implied  contract. 
There  is  no  case,  1 think,  to  bo  met  with  so  much  resem- 
bling the  present  in  its  facts  as  Mitchell  v.  Cragg,  10  M.  & 
W.  367 ; 5 Bing.  N,  C.  594 ; 5 Ad.  & Ed  972— but  there  the 
court  held  the  plea  bad,  and  gave  judgment  for  the  plaintiff 
on  that  ground.  The  replication  (which  was  not  in  fact 
injuria”  but  a kind  of  informal  general  traverse)  was 
not  noticed  in  the  judgment;  but  from  observations  of 
Baron  Parke  during  the  argument,  he  appears  to  have 
thought  the  replication  de  injuria  might  have  been  good.  It 
was  certainly  without  much  consideration  that  he  spoke  of 
it ; for  he  said  the  case  resembled  that  of  Isaac  v.  Farrar,  1 
M.  & W.  65,  to  which  it  was  most  unlike,  while  it  did  re- 
semble in  principle,  as  the  counsel  for  the  defendant  remark- 
ed, the  cases  of  Schild  v.  Kilpin  and  Salter  v.  Purchell;  as 
that  now  before  us  does  also. 

In  the  case  of  Isaac  v.  Farrar,  the  defence  pleaded  was, 
fraud  and  want  of  consideration  between  any  of  the  parties, 
which  forms  one  of  a class  of  cases  always  held  to  stand  on 
peculiar  ground.  In  Mitchell  v.  Cragg  the  defence  was  sat- 
isfaction j and  if  in  that  case  the  replication  had  been  the 
ordinary  de  injuria the  court  in  their  judgment  had  up- 
held it,  we  should  have  had  to  consider  whether  such  judg- 
ment ought  to  prevail  as  an  authority;  even  that  in 
Purchell  v.  Salter,  which,  though  rather  before  it  in  point 
of  time,  was  the  judgment  of  the  court  in  error— to  which, 
in  my  opinion,  any  judgment  supporting  a replication 
injuria  in  Mitchell  v.  Cragg  would  have  been  opposed. 

In  Barnes  V.  Price,  1 M.  Gr.  and  Scott,  215,  the  counsel 
while  arguing  in  support  of  a replication  de  injuria,  in  an- 
swer to  a plea  very  different  from  the  present,  thought  it 
material  to  his  argument  to  refer  to  this  case  of  Mitchell  v. 
Cragg  arid  to  il^ron  Parke’s  intimation  as  reported  in  it, 
that  the  plea  there  was  to  be  regaMed  as  a matter  of  excuse. 
Upon  which  Mr.  Justice  Creswell  observed : ^‘In  that  case 
there  was  ftO  default  as  to  the  plaintiff;  the  alleged  satisfac- 
tion was  made  -before  the  bill  was  endorsed  to  the  plaintiff.’* 
I infer  from  that  remark,  that  Mr.  Justice  Creswell  did  not 


MUTTLEBURY  ET  AL.  V.  HORNBY  ET  AL.  ^5 

assent  to  the  intimation  thrown  out  by  Baron  Parke — that 
de  injuria  could  have  been  replied  in  Mitchell  v.  Gragg — 
though  he  may  have  meant  the  reverse. 

In  Crogate’s  case,  which  is  always  referred  to  in  discus- 
sions on  tb  ■ eplication  de  injuria,  and  in  which  is  laid  down, 
in  what  cases  that  form  of  pleading  is  not  admissible ; 
nothing  is  said  of  pleas  in  satisfaction  and  discharge ; though 
these  might  occur  as  well  in  actions  for  trespass  as  in  as- 
sumpsit. But  this  additional  exception  is  nevertheless  now 
c learly  admitted  and  established. 

Little  is  anywhere  said  of  it  in  books  or  cases,  antecedent 
to  the  late  period  when  it  came  to  be  applied  to  defences  in 
actions  of  assumpsit  and  debt;  but  in  those  cases  it  has 
been  uniformly  held  that  matter  in  satisfaction  and  dis- 
charge cannot  Le  so  answered ; for  instance,  payment,  or 
accord  and  satisfaction,  or  release.  And  this  I take  to  bo 
upon  the  clear  principle  that  it  is  not  matter  of  excuse,  but 
an  existing  cause  of  action  in  the  plaintiffs,  and  denies 
it  not  on  account  of  fraud  or  illegality,  or  want  of  consid- 
eration, or  breach  of  faith,  or  of  some  collateral  understand- 
ing—which  may  all  stand  with  the  fact  of  an  express  con- 
tract in  form,  and  of  an  apparent  liability  under  it;  but  de- 
nies an  existing  cause  of  action,  by  shewing  the  contract 
performed  or  discharged,  either  not  admitting  a breach,  or 
by  admitting  a breach  and  shewing  an  accord  and  satisfac- 
tion of  the  cause  of  action  arising  from  that  breach. 

That  to  such  a defence  the  plaintiff  could  not  reply  de 
injuria,  seems  a plain  corollary  from  what  had  been  said  in 
Grogate’s  case  and  the  older  cases ; though  no  such  excep- 
tion as  payment,  or  release  or  satisfaction,  is  noticed  in  them 
— 1st,  because  Grogate’s  case  negatively  excludes  the  repli- 
cation in  such  case,  for  such  a defence  is  noi  matter  of 
excuse,  which  all  the  authorities  say  the  defence  must  be  : 
and  2ndly,  because  it  falls  within  the  principle  announced 
in  both  old  and  modern  cases,  that  whatever  directly  denies 
the  right  of  action  cannot  be  so  answered,  unless  the  denial 
is  grounded  upon  fraud  or  illegality,  or  some  collateral 
matter  of  that  kind— not  denying  the  fact  of  thp  contract, 
nor  setting  up  performance,  discharge  or  satisfaction. 
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Thus  in  Taylor  v,  Markham,  Yelverton,  150,  the  court 
says,  that  “when  the  plaintiff  by  his  declaration  makes  title 
to  anything,  and  the  defendant  will  plead  another  thing  in 
destruction  of  it,  or  of  the  plaintiff ' s cause  of  action,  he  ought 
to  reply  specially  and  shall  not  say  absque  tali  causal 

In  Cockerell  v.  Armstrong,  Willes,  99,  the  court  affirm 
this  principle  in  the  same  words. 

Then  here  the  plaintiff  sues  as  indorsee  of  a promissory 
note,  whereby  the  defendant  promised  to  pay  A.  B.,  or  his 
order,  a certain  sum  of  money ; the  defendant  pleads  that 
while  A.  B.  held  the  note,  and  after  the  note  was  at  matu- 
rit}^,  he  paid  the  money  to  him,  according  to  his  promise, 
and  that  A.  B.,  after  the  note  was  at  maturity,  and  after  it 
had  been  so  paid  and  satisfied  according  to  its  tenor,  indors- 
ed it  to  the  pMintifF. 

The  question  is,  whether  it  is  correct  to  call  that  matter 
of  excuse  for  the  defendant  not  fulfilling  his  contract  and  for 
not  complying  with  an  admitted  liability  to  pay,  and  so  a 
defence  to  which  de  injuria  may  properly  be  pleaded ; or 
whether  it  is  not  more  correct  to  say  that  it  is  a plea  in  de- 
struction of  the  plaintiff’s  cause  of  action,  in  denial  of  the 
plaintiffs’  right  under  the  contract,  which  the  defendant  ad- 
mitted, and  on  that  ground  not  to  be  classed  with  matter  of 
excuse;  and  secondly,  matter  of  satisfaction  also,  and  ex- 
tinguishment of  all  right  of  action  under  the  contract,  and 
on  that  further  ground  distinct  from  excuse  for  unadmitted 
breach. 

The  principle  I take  to  be  this,  that  where  the  actual 
making  of  the  contract  is  admitted,  and  that  contract  im- 
poses an  obligation  on  the  defendant  in  favour  of  the  plain- 
tiff— which  obligation  the  defendant  has  not  fulfilled,  nor 
*been  released  from  it,  nor  made  satisfaction  for  the  breach 
of  it,  but  seeks  to  avoid  it  by  shewing  something  apart  from 
the  contract,  as  imposition,  or  illegality,  or  want  of  con- 
sideration, or  breach  of  faith  in  the  use  made  of  the  note — 
there  the  defence  may  be  answered  by  this  general  form  of 
traverse.  So  far,  1 think  there  is  no  doubt.  But  then,  when 
the  courts  epeak  of  what  is  printa  facie  admitted,  I do  not 
understand  them  to  mean  merely  what  the  contract  on  the 
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face  of  it  alone  would  import,  nor  what  the  plaintiff’s  own 
statement  of  his  case  charges ; for  all  that  would  equally 
appear  where  payment  or  satisfaction,  or  even  the  plea  of 
non  fecit  is  on  the  record  ; but  the  question  is,  what  the  de> 
fence  pleaded  can  be  said  prima  facie  to  admit,  and  what 
that  denies  or  sets  up  against  the  plaintiff’s  right  of  action  ; 
for  the  plaintiff  is  not  called  on  to  answer  his  own  declara- 
tion, nor  merely  what  appears  in  the  promissory  note ; but 
he  is  required  to  answer  the  defence  pleaded. 

We  are  to  look  at  that,  and  see  if  it  can  be  said  with  truth, 
that  it  relies  on  mere  matter  of  excuse  for  not  complying 
with  a liability  which  the  defendant  has  admitted  as  result- 
ing from  his  contract.  Does  the  defendant  admit  that  any 
liability  ever  existed  on  his  part  to  these  plaintiffs  under  the 
contract,  taking  that  in  its  strictest  sense,  and  admitting 
that  he  was  bound  to  do  all  that  he  promised  ? Clearly  not, 
I think.  The  defendant  had  promised  to  pay  to  A.  B.  or  his 
order  a certain  sum  in  90  days  ; not  to  A.  B,  and  any  person 
to  whom  A.  B.,  after  receiving  the  money  himself,  might 
require  him  to  pay  it  a second  time. 

When  therefore  he  shews  that  he  paid  the  money  to  A.B. 
on  the  day  he  shews  performance  of  his  promise,  or  if  after 
the  day  he  shews  satisfaction  for  the  breach,  he  pleads 
something  in  destruction  of  any  further  right  of  action,^'  for  he 
shews  that  the  note  was  not  negotiable  when  A.  B.  assumed 
to  transfer  it ; that  A.  B.  could  not  impart  to  any  one  a 
right  to  sue  upon  it ; and  this  without  reference  to  any- 
thing extraneous  to  the  contract  and  to  the  obligations  which 
it  imposed,taking  it  in  its  strictest  sense,  and  without  resort- 
ing to  anything  in  derogation  of  it. 

Taking  what  the  plea  affirms  to  be  true,  the  plaintiff  can- 
not possibly  have,  and  could  not  ever  have  had  any  right  of 
action  against  the  defendant  under  the  contract  on  Which  the 
defendant  is  charged. 

The  utmost  that  can  be  said  is,  that  if  we  look  at  nothing 
but  the  note,  or  attend  to  nothing  but  the  plaintiff’s  state- 
ment of  his  own  right  of  action,  then  there  is  a prima  facie 
right  of  action  against  the  defendant  under  the  contract.  In 
other  words,  there  is  a prima  facie  right  of  action  until  the 
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other  side  has  been  heard  ; but  the  other  party  being  heard, 
he  has  pleaded  a defence  which  is  in  destruction  of  the 
plaintiff’s  alleged  right  of  action  under  the  contract;  and  it 
is  that  defence  which  the  ■»'»laintiff  must  reply  to.  The  de- 
fendant says  in  substance,  “ I have  no  breach  of  my  con- 
tract to  excuse,”  (which  is  the  wrong  or  injury  charged  in 
assumpsit),  “I  never  was  liable  to  you  under  or  in  conse- 
quence of  my  contract ; and  never  had  anything  to  perform 
to  you.  There  might  Have  been  an  apparent  liability  until 
I had  pleaded,  but  my  plea  shews  that  which  leaves  no  ap- 
pearance of  liability  under  my  contract ; for  the  payee  of 
a note  who  has  been  paid  at  maturity  can  set  up  no  second 
contract  binding  upon  me  after  the  first  has  been  cancelled 
by  performance  or  satisfaction.” 

The  facts  which  are  stated  in  this  plea  might  have  been 
made  to  appear  on  the  note  itself.  If  we  can  suppose,  for 
instance,  that  the  payee  had  made  his  endorsement  thus : 
^^Pay  to  B.  F.  the  amount  of  the  within  note  which  you 
have  this  day  paid  to  me  in  full,”  and  if  the  endorsement 
had  been  so  stated  in  the  declaration,  there  can  be  no  doubt 
that  the  declaration  would  have  shewn  that  the  plaintiff 
could  derive  no  title  as  indorsee  of  this  contract ; that  he  * 
has  not,  and  never  had  any  cause  of  action  ; and  this  with- 
out resorting  to  anything  in  impeachment  of  the  contract 
itself,  but  allowing  to  it  its  full  binding  effect  according  to 
its  letter  and  spirit.  Then,  I think,  the  effect,  of  the  same 
facts,  when  brought  out  in  the  defence,  must  be  the  same ; 
and  being  so,  they  clearly  establish,  not  that  the  defendant 
for  any  cause  broke  a contract  with  the  plaintiff,  but  that  he 
never  waS  bound  to  him  by  any  contract. 

The  plaintiff,  however,  contends  that  he  is  entitled  to  treat 
the  plea  as  a matter  of  excuse,  and  on  two  grounds. 

His  first  reason  (if  I understand  him  rightly)  is,  that  a 
prima  facie  right  of  action  is  admitted  by  the  defence  : for 
that  the  plea  does  not  deny  the  making  of  the  note,  or  the  in- 
dorsement, and  so  is  not  a plea  in  denial  of  anything  neces- 
sary to  the  plaintiff’s  action. 

The  answer  to  this  is,  that  it  is  true  the  plea  does 
not  deny  anything  affirmed  in  the  declaration,  and  so  is 
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not  in  that  sense  a 'plea  in  denial;  but  that  it  states  facts  in 
denial  of  the  liability,  admitting  the  contract  made  by  the 
defendant  to  have  been  binding,  and  allowing  it  its  full 
legal  effect;  and  that  it  is  in  that  sense  the  rule  is  to  be 
understood,  and  not  by  confining  the  word  denial  to  the 
statements  in  the  declaration. — 8 M.  & W.  674;  4 Dowl. 
254. 

Secondly.  That  if  the  pleas  were  not  in  denial  of  the  plain- 
tiff’s  action,  that  alone  would  not  determine  the  question ; 
because,  if  the  defence  consists  in  matter  of  satisfaction  and 
discharge,  though  not  in  denial,  that  is  equally  conclusive 
against  the  use  of  the  replication ; and;  this  defence  does 
consist  of  matter  of  satisfaction  and  discharge  in  the  strict- 
est sense. 

The  plaintiff’s  second  reason  is,  that  the  fact  which  is 
relied  upon  as  denying  or  destroying  the  right  of  action,  did 
not  take  place  between  the  plaintiff  and  the  defendant,  but 
between  the  defendant  and  another  party. 

The  answer  to  that  is— that  the  argument  assumes  that  no 
defence  which  could  be  set  up — as  release,  payment,  satis- 
faction— can  be  treated  as  otherwise  than  matter  of  excuse, 
unless  it  occurred  between  the  parties  to  the  suit ; though  it 
may  shew  conclusively  that  the  contract,  out  of  which  alone 
the  plaintiff  pretends  to  derive  any  right  to  sue,  is  annulled 
and  cancelled,  and  was  so  annulled  and  cancelled  before  he 
could  pretend  to  have  had  any  interest  in  it. 

But  no  judgment  of  any  court,  nqr  the  language  of  any 
judge,  nor  of  any  book  that  I have  met  with,  lays  down 
any  such  principle.  There  are  Jone  or  two  cases  in  which 
judges  have  remarked,  ‘‘  this  is  mere  matter  of  excuse,  by 
reason  of  something  stated  to  have  occurred  between  the 
defendant  and  other  parties  ;”  but  I have  already  said,  that 
I find  no  such  words  used  except  in  cases  where  the  defence 
relied  upon,  was  what  the  courts  have  always  treated  as 
matter  of  excuse  merely — such  as  illegality,  or  want  of  con- 
sideration; and  when  the  fact  happened  to  bo  that  such 
defence  arose  out  of  transactions  with  another  party,  it 
was  on  that  account  naturally  and  properly  so  spoken  of, 
without  the  court  meaning  to  admit  that  if  the  same  matter 
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of  excuse  had  been  set  ujd  as  existing  by  reason  of  trans- 
actions between  the  plaintiff  and  defendant,  it  would  have 
made  any  difference  in  the  principle  or  its  application.  It 
could  not,  if  it  would  equally  have  been  matter  of  excuse. 

In  Simons  v.  Lloyd,  *7  Ad  & Ell.  N.  S.  401,  Lord  Denman 
says : “ the  plaintiff  replies  that  the  defendant  broke  the 
promise  without  the  cause  or  excuse  by  him  alleged,  no  cause 
or  excuse  being  alleged”  Is  not  that  fully  applicable  here? 
The  plea  admits  no  promise  to  plaintiff,  but  a promise  to 
payee,  or  his  order,  and  a satisfaction  of  the  payee  before 
the  plaintiff  acquired  the  note.  Does  that  statement  shew 
a promise  to  the  plaintiff,  and  admit  its  breach  ? or  does  it 
not  rather  shew  the  facts  which  discharged  the  promise 
made  in  the  contract,  before  the  plaintiff  had  any  connec- 
tion with  it ; and  thus  shew  that  the  promise  never  enured 
to  the  plaintiff. 

Indeed,  the  case  of  Simons  v.  Lloyd  is  material  to  be  com 
sidered  upon  this  question, for  it  shews  very  plainly  that  when 
the  courts  in  their  judgments  on  this  point  of  pleading  lay  it 
down  as  a pi.lnciple,that  a plea  which  is  in  denial  of  the  plain- 
tiff’s action  must  be  specially  traversed,  they  do  not  speak 
of  pleas  in  denial, in  so  confined  a sense  as  to  mean  only  pleas 
where  the  defendant  denies  some  material  allegation  in  the 
declaration,  which  no  doubt  is  what  is  technically  intended 
by  a plea  in  denial ; but  they  mean  pleas  which  set  up  a de- 
fence inconsistent  with  the  existence  of  any  right  of  action 
or,  as  it  is  expressed  in  some  of  the  cases  in  destruction 
of  the  right  of  action  ; for  in  Simons  v.  Lloyd,  the  plaintiff 
sued  for  services  as  an  attorney,  the  defendant  pleaded 
that  he  had  not  delivered  a bill  of  his  fees  as  required  by 
the  statute,  and  the  court  treated  that  as  a plea  in  de- 
nial of  the  plaintiff’s  right  of  action,  to  which  de  injuria 
could  not  be  replied;  though  the  plea  certainly  did  not 
traverse  any  allegation  in  the  declaration, and  was  not  in  that 
sense  a plea  in  denial.  The  same  maj^  be  said  of  many 
other  cases  in  which  the  exception  has  been  sustained. 

Ereakley  v.  Fox,  9 B.  & C.  130,  4 M.  & E.  18,  gives  an  in- 
stance Oi  a defence  which  would  stand  on  a similar  footing. 

It  was  a singular  case.  The  defendant  was  sued  as 
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maker  of  a promissory  note  payable  to  one  Eeeves  or  order^ 
of  which  plaintiff  was  indorser,  and  he  pleaded  that  Eeeves 
had  afterwards  made  him  his  executor,  and  relied  upon 
that  as  amounting  in  the  law  to  a release  of  the  debt,  though 
he  had  as  executor  endorsed  the  note  to  the  very  party  who 
sued  upon  it.  The  plaintiff  replied  special  matter  to  this 
defence,  and  the  doctrine  of  replications  de  injuria  did  not 
Bome  under  consideration,  the  case  being  decided  indeed, 
before  that  form  of  replication  was  in  use  in  such  actions. 
But  I should  conceive  that  to  be  a case  in  which  the  plain- 
tiff would  now  be  obliged  to  traverse  the  matter  of  such  a 
defence  specially. — 4 M.  & Ej^  18  ; 6 Bowl.  ^08  ; 3 Bing. 
N,  C.  359. 

Herbert  v.  Sayer,  5 Ad.  v.  Ell.  N.  S.  965,  has,  at  first, 
the  appearance  of  supporting  the  replication  in  a case  like 
the  present,  but  not  when  it  is  considered  ; for  it  amounts 
to  nothing  more  than  that  the  note  was  sued  contrary  to 
a collateral  understanding,  that  it  was  only  to  be  kept  as  a 
security  till  another  debt  should  be  paid;  and  the  plea  went 
on  to  shew  that  this  other  debt  had  been  partly  paid,  and  the 
remainder  tendered ; and  that  yet  the  plaintiff  against  good 
faith,  had  put  the  note  in  suit.  The  plea  did  not  rest,  as 
this  does,  upon  the  fact  that  the  note  itself  had  been  satisfied. 
The  cases  were  , quite  dissimilar.  The  defendant  does  not  by 
his  plea  seek  to  evade  his  strict  liability  under  the  instrument, 
by  setting  up  that  he  was  imposed  upon  when  he  entered  into 
the  contract,  or  that  anything  has  happened  since  but  that 
which  is  strictly  matter  of  discharge  ; admitting  that  he  was 
ever  liable,  but  averring  that  he  has  borne  the  full  burthen  of 
that  liability,  and  that  the  plaintiff  has  in  consequence  no 
right  to  sue  him  upon  it.  He  says  in  effect,  ‘'1  fully  admit 
that  I promised  to  pay  to  Miller,  or  his  indorsee,  twenty- 
five  pounds  on  a certain  day  ; I admit  that  that  promise 
was  binding  upon  me,  but  it  was  not  a promise  to  pay 
Miller  and  his  indorsee,  but  Miller  or  his  indorsee.  I affirm 
that  I paid  Miller  after  maturity  of  the  note  the  whole  sum 
for  which  I was  liable  under  it;  whereby  all  claim  upon 
mo,  by  him  as  the  holder,  was  extinguished,  and  the  nego- 
tiability of  the  note  destroyed.  He  had  no  right  to  transfer 
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it  after  it  was  so  satisfied,  nor  you  to  take  it ; and  if  my 
plea  is  true,  you  have  not,  and  never  can  have  had  a right 
of  action  upon  it.”  And  he  might  add,  “it  is  not  that  you 
hp^^e  no  right  of  action  by  reason  of  something  besides  the 
strict  letter  of  the  contract,  and  affecting  it  on  the  ground 
of  good  faith,  illegality,  or  anything  of  that  kind;  but  you 
have  no  right  of  action  because  I had  satisfied  my  contract 
to  the  person  having  at  the  time  the  legal  right  to  claim  its 
performance,  and  can  be  no  longer  liable  upon  it,  taking  it 
in  its  strictest  sense.  The  question  is  not,  whether  the  mere 
statement  that  I made  the  note,  and  that  Miller  endorsed  it, 
imports  a prima  fade  right  of  action  before  the  defendant 
has  been  heard;  no  doubt  it  does,  and  so  would  the  note 
have  imported  a prima  fade  right  of  action,  if  Miller  had 
sued  upon  it  after  receiving  payment ; but  the  question  is, 
whether  if  what  I have  pleaded  be  true,  you  have  a prima 
fade  right  of  action ; if  not,  you  must  meet  my  defence  by 
a special  denial,  for  your  replication  professes  to  be  an 
answer  to  the  matter  I have  pleaded,  and  we  are  not  to  ask 
what  the  record  imports  without  the  plea,  but  what  the 
plea  imports.” 

And  it  is  plain  that  this  plea  offers  no  excuse  for  an  ad- 
mitted breach  of  any  contract  with  the  plaintiff,  for  it  shews 
no  semblance  of  a liability  to  him,  unless  the  endorsement 
over  of  a satisfied  note  after  maturity  can  convey  a legal 
right  of  action  againt  the  party  who  has  paid  it  already. 
On  the  face  of  this  plea,  to  which  the  plaintiff  is  relying, 
there  is  surely  no  more  an  admission  of  a prima  fade  liabi- 
lity to  the  plaintiff  than  there  would  have  been  if  the  plea 
had  shewn  a satisfaction  made  to  himself;  in  both  cases, 
looking  only  at  the  note  and  indorsement,  there  would  be  a 
prima  fade  liability  ; in  hothj  when  the  plea  is  heard,  there 
is  no  liability  admitted,  by  reason  of  matter  of  discharge. 

The  line  of  distinction  between  the  defence  pleaded  here 
and  those  defences  where  the  plea  admits  an  apparent  legal 
right  of  action,  so  long  as  the  attention  shall  be  confined  to 
the  contract  actually  made,  and  to  the  inquiry  whether  it 
has  been  fulfilled,  satisfied,  or  discharged,  but  seeks  to 
afford  a good  reason  whj’’  the  defendant  should  notwith- 
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standing  be  relieved  from  his  strict  liability;  the  distinc- 
tion, I say,  between  such  cases  and  the  present  is  manifest; 
and  Ido  not  that  it  has  been  in  a single  case  broken  in 
upon  ; though  the  la^^^uage  of  judges  unguardedly  used,  or 
inaccurately  repoHed  in  some  cases,  maybe  such  as  to  shew 
that  it  may  not  always  have  been  steadily  kept  in  view,  in 
discussing  the  point.  The  decisions,  howeverj  have  preserved 
the  distinction  clearly,  though  it  may  not  have  been  attended 
to,  in  all  that  has  been  said  on  the  subject. 

There  is  much  to  induce  hesitation  in  disposing  of  this 
question,  because  some  of  the  adjudged  cases  are  inconsistent 
with  each  other,  and  many  more  have  the  appearance  of  being 
9^  hut  «rA  not  so  in  rectify  when  they  come  to  be  carefully 
compared,  and  when  the  points  decided  in  them  are  taken 
intO'  account,  father  than  the  precise  terms  in  which  the 
judges  are  made  to  convey  their  decisions. 

The  best  opinion  I can  form  is,  that  the  defendant'  is 
entitled  to  judgment  on  the  demurrer.  I am  quite  sensible 
that  I have  expressed  myself  at  unnecessary  length,  and 
with  useless  repititions,  into  which  I have  been  led,  because, 
happening  to  differ  from  the  rest  of  the  court;  I have  felt  it 
to  bo  due  to  my  brothers  to  state  the  grounds  of  my  opinion 
more  particularly* — 4 M.  & Ey.  18  ; 5 Bing*  TJ.  G.  594; 
4 Bowl.  248  ; 1 Bowl.  K S.  690 ; 8 M.  & W.  63;  1 Q.  B. 
E.  518,522  ; 3 Camp.  513,  note;  1 M.  & W;  95;  3 Bowl. 
453;  5 Moo.  Sc.  97;  1 Q.  B.  R 207  ; 9 Bowl.  496 ; 7 M.  & 
W.  174. 

Macaulay,  J, — The  question  is,  whether  the  plea  ds  in 
denial  or  in  confession  and  avoidance;  and  if  the  latter 
whether  it  is  in  excuse  or  in  discharge.  If  in  denial  or  dis- 
charge, de  injuria  is  not  a good  replication ; if  in  excuse  or 
justification,  it  is. 

As  applied  to  actions  of  assumpsit,  this  replication  is  only 
allowed  when  (according  to  its  import)  it  traverses  the 
cause  or  matter  of  excuse  pleaded  in  justification  of  the 
alleged  non-performance,  or  breach  of  contract,  or  promise 
alleged. 

The  distinction  between  the  different  descriptions  of  pleas 
above  mentioned  will  be  found  well  explained  in  Stephens 
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on  Pleading,  last  edition,  p.  57,  150,  169,  229,  and  note  20, 
and  p.  462;  and  by  E.  Y.  Williams,  arguendo  in  Cowper 
V.  Garbet,  13  M.  & W.  33 ; and  the  application  of  the  re- 
plication de  injuria  to  actions  of  assumpsit  may  be  traced  in 
3 Dow.  753,  Crisp  v.  Griffiths ; 5 Tyr.  632,  Noel.  v.  Eich, 
and  subsequent  cases. 

A promissory  note,  payable  to  the  payee  or  order,  may 
be  transferred  by  endorsement  either  before  or  after  due, 
(3  M.  & S.  95),  with  this  difference,  that  if  endorsed  after 
becoming  due,  the  indorsee  takes  it  subject  to  all  its  equities, 
as  between  the  maker  and  the  prior  party. — 1 Campb.  19 
139  ; 3 T.  E.  80  ; 7 T.  E.  429  ; 1 Taunt,  224 ; 1 Stark.  483  ; 
3 Dow.  252  ; 4 M.  & G.  101 ; 2 Q.  B.  E.  459  ; 12  Jur.  79  ; 4 
M.  & G.  101.  When  thus  transferred,  the  indorser  is  likened 
to  the  drawer  of  a bill,  and  the  maker  to  an  acceptor,  and  the 
indorsement  is  prima  facie  presumed  to  be  for  value. — 3 
Dow.  453,  Eeynolds  v.  Ivemy ; 5 M.  & Scott,  97,  Dorme  v. 
Chilford ; 14  M.  & W.  733,  Bartlett  v.  Benson.  In  declaring 
thereon,  the  indorsee  has  merely  to  state  the  making  of  the 
note  by  the  defendant,  and  its  indorsement  and  delivery  to 
him  by  the  payee ; whence  it  is  inferred  that  he  is  the  holder, 
and  a prima  facie  liability  and  promise  to  pay  him  as  such 
holder  are  implied. — 7 T.  E.  596  ; 5 E.  476 ; 7 0.  & P.  408. 

The  forms  of  declaration,  under  the  old  and  now  rules  do 
not  materially  vary,  though  formerly  it  was  usual  to  aver 
that  the  note  was  transferred  before  payment,  while  in  the 
new  forms  such  averment  is  omitted,  which  shews  that  it  is 
not  material  to  be  stated.  To  such  a declaration  the  defen- 
dant cannot  now  plead  non-assumpsit,  but  must  deiw  or 
traverse  some  matter  of  fact,  as  the  making  or  indorsing,&c., 
as  well  explained  by  Pollock,  C.  B.,  in  Cowper  v.  Garbett, 
13  M.  & W.  33,  and  by  Parke,  B.,  in  Burnett  v.  Bull,  11 
Jurist,  1067;  and  see  16  Law  Jl.  Ex.  246,  Langsdale  v. 
Clarke  ; 7 Bing.  N.  S.  633. 

Pleas  in  denial,  whether  directly  or  only  argumentatively 
so,  shew  that  no  contract  ever  existed  by  directly  or  indi- 
rectly traversing  The  facts,  or  some  material  fact,  necessary 
to  establish  it.  - Pleas  in  discharge  admit  the  contract  to 
have  once  existed,  and  to  have  been  binding,  but  show  the 
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•defendant  exonerated  (by  something  ex  post  facto'),  either 
from  the  contract  itself  before  breach,  as  by  release,  a sub- 
stituted agreement,  &c,,  or  from  the  breach  thereof  after  be- 
ing broken,  as  by  release,  accord  and  satisfaction,  payment 
in  satisfaction  of  damages,  &c. 

Pleas  in  excuse  or  justification  must  confess  both  a con- 
tract and  breach,  and  avoid  the  same  either  by  matter 
oollateral  to  or  dehors’ihe  contract,  which  destroys  its  legal 
validity,  or  matter  ex  post  facto,  arising  before  the  breach, 
which  justifies  or  excuses  the  non-performance  of  the 
contract  or  promise  alleged ; and  it  is  of  the  essence  of  the 
latter  description  of  plea  that  it  should,  in  the  matter  of  it, 
confess  or  concede  a,  prima  facie  or  colorable  right  of  action 
to  the  plaintiff  on  the  facts  stated  by  him ; in  other  words, 
admit  the  facts  alleged  in  the  declaration,  and  at  the  same 
time  avoid  them ; that  is,  avoid  the  prima  facie  legal  effect 
thereof,  by  shewing  that  though  ostensibly  and  in  point  of 
fact  the  plaintiff  has  a coloiablc;  prima  facie  right,  yet 
that  in  point  of  law  he  never  had  any  such  right  of  action. 
Consequently  a plea  in  excuse  always  in  effect  denies  any 
right  of  action,  while  at  the  same  time  it  admits  all  the  facts 
alleged  in  the  declaration  as  constituting  such  a right 
prima  facie,  that  is,  admits  the  facts,  but  avoids  their  legal 
effect  as  giving  a valid  right  of  action. 

It  is  not  enough  to  make  it  a plea  in  denial,  that  it  denies 
any  right  of  action,  by  shewing  that  the  plaintiff  has  no 
cause  of  action — that  could  be  a denial  in  matter  of  law,not 
in  matter  of  fact.— See  1 Bing.  Is,  S.  633 ; 10  M.  & W.  39t. 
To  be  in  denial,  it  must  deny  the  contract  in  fact,  or  the 
facts  whence  it  is  by  law  implied.  It  must  deny  facts,  and 
not  merely  the  right  of  action  in  point  of  law  prima  facie 
resulting  from  the  facts.  A plea  admitting  the  facts  to  be 
true,  and  avoiding  only  their  legal  effect,  is  not  in  denial, 
but  in  confession  and  avoidance. 

Now  hero,  the  facts  which  constitute  the  contract  de- 
clared on,  are  the  making  and  endorsing  of  the  note.  These 
facts,  until  contradicted,  shew  a prima  facie  right  in  the 
plaintiff  to  recover,  and  the  law  implies  therefrom  a legal 
liability  and  a promise  to  pay  the  plaintiff,  which,  on  the 
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face  of  the  declaration,  is  imported  to  be  according  to  the 
tenor  and  effect  of  the  note. 

The  plea  does  not,  directly  or  indirectly,  deny  an}"  of  the 
facts  either  expressly  alleged  or  necessarily  implied;  but 
admitting  them,  ""^oids  their  legal  effect,  by  matter  dehors 
arising  between  the  making  of  the  note  and  its  transfer  to 
the  plaintiff,  and  of  which  (if  that  could  make  any  differ- 
ence) it  is  not  asserted  that  the  plaintiff  had  any  previous 
notice.  The  matter  pleaded  would  be  clearly  in  discharge 
after  breach,  if  the  original  payee  were  the  plaintiff ; and 
it  constitutes  a good  defence  in  law,  as  against  his  indorsee, 
because  he  took  the  note  after  it  was  due,  though  he  may 
have  paid  value  and  received  it  without  notice  of  its  having 
been  previously  satisfied  as  pleaded;  but  as  between  the 
present  parties,  it  is,  in  my  humble  opinion,  matter  of 
excuse  or  justification,  matter  which  (not  denying,  either 
expressly  or  argumentatively,  any  fact  alleged  in  the  decla- 
ration) avoids  the  validity  of  the  indorsement  in  law,  and 
thereby  justifies  the  breach,  by  shewing  uevv  faolo  oulla- 
teral  to  those  alleged,  whereby  their  legal  effect  is  destroyed,, 
so  that  no  right  of  action  ever  accrued  thereby  to  the 
plaintiff. 

Upon  the  necessity  of  a plea  in  confession  and  avuld- 
ance,  sufficiently  confessing  in  the  matter  of  it  2^  prima 
facie  or  colorable  right,  I would  refer  to  Stephens  on  plead- 
ing, 233-4-6;  Solly  v.  ITeish,  5 Tyr.  626  ; 2 Bing.  K.  S.  35% 
Whittaker  v.  Mason ; 1 M.  & W.  166,  183  ; 1 Q.  B.  21Bj 
Tyr’s  Pleadings,*  600.  The  rule  applies  to  pleas  in  discharge 
equally  with  those  in  excuse. 

In  my  opinion,  the  present  plea  does,*  in  the  matter  of  it, 
sufficiently  admit -a  prima  facie  or  oolovdMe  right  of  action, 
in  the  plaintiff.  ^ admitting  a primafacie  -right  of  action, 
I understand  and  mean,  admitting  the  facts  which,  il  true, 
constitute  such  right  in  law,  and  then^  witbont  contio sort- 
ing them,  evading  their  legal  effect  by  the  allegation  of 
new  and  independent  matter.  It  appears  to  me,  the  plea 
admits  a cbn tract  in  fact  between  the  plaintiff  anu  uofew- 
dant  pnma/ocie,  so  much  as  if  the  payee  was  plaintiff  and 
the  same  defence  pleaded,  which  would  then  be  in  dis- 
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charge  by  way  of  accord  and  satisfaction  ; and  as  much  as 
if,  in  an  action  between  the  original  parties,  the  defence 
was  fraud,  illegality,  or  want  of  consideration,  &c. ; of  the 
latter  kind  there  are  several  adjuaged  cases,  and  I must 
confess  that  I cannot  in  principle  ^^'"dinguish  the  present 
from  them.  If  in  those  causes  mjuria  was  admissible, 
its  admissibility  in  this  seems  to  mo  to  follow  as  a corol- 
lary. They  are,  certainly,  not  precisely  in  point,  and  in 
their  facts  and  circumstances  are  no  doubt  distinguishable. 
In  all  of  them,  contracts  in  fact  are  uneqiuivocally  admitiwu, 
and  only  defeated  by  reason  of  illegality  or  some  other  col- 
lateral cause ; and  it  is  not  clear  that,  as  between  the  original 
parties  (as  some  were),  de  injuria  might  not  be  replied 
to  the  matter  pleaded,  whereas  here  in  that  event  it  clearly 
could  not.  But  still  the  principle  appears  to  me  equally 
applicable.  Bestxlvtedto  the  imi|iediate  transaction  between 
the  payee  and  the  plaintiff,  the  plea  would  merely  amount 
to  an  averment  that  the  note  was  endorsed  after  it  was  due, 
which  of  itself  would  be  no  defence  either  on  the  part  of  the 
payee,  if  sued  on  his  endorser^  ?nt,  as  he  might  be,  and 
indeed  as  he  is,  or  of  the  defendant.- — See  the  language  of 
Creswell,  J.,  in  Scott  v.  Chapelow,  4 M.  & G.  336.  This 
shews  that  merely  alleging  a transfer  after  duej  is  not 
enough ; the  defendant  must  further  shew  payment  or  satis- 
faction before  such  transfer.  To  support  the  defence,  both 
must  concur,  i.  e»  h payment  or  satisfaction,  and  a transfer 
after  wards  and  after  due.  Neither  alone  would  be  any 
defence ; both  united  make  a good  defence  in  law.  They 
do  not,  however,  even  indirectly  impeach  the  validity  of 
the  note,  as  navable  to  order  with  the  legal  consequences, 
one  of  which  is  a right  in  the  ho  Ider  to  transfer  it,  though 
ovvi.  due.  The  plea  merely  impeaches  the  validity  and 
binding  effect  of  the  endorsement  to  the  plaintiff,  not  by 
denying  it,  or  by  denying  that  (the  payee  being  in  posses- 
sion of  the  note)  it  was  in  /act  endorsed  to  the  plaintiff,  or 
that  such  endorsement  was  prima  facie  valid/ but  asserting 
new  collateral  matter,  that  in  law  invalidated  such  indorse- 
ment-^the  same  being  made  after  the  note  was  due* 
Although  the  same  facts  would  have  been  unavailing  as  a 
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defence,  if  they  had  existed,  and  the  note  ha^l  huen  transfer- 
red (for  value  and  without  notice,  neither  of  which  is  denied 
here)  before  it  became  due. 

This  plea,  in  the  matter  of  it,  is  affirmative  and  does  not 
deny  any  of  the  facts,  which  being  admitted,  create  apnma 
liability — but,  consistently  with  the  admission  thereof, 
alleges  new  matter,  whereby  those  facts,  true  though  they  be, 
cease  to  be,  or  are  shewn  not  to  be,  or  even  to  have  been  valid 
and  binding  in  law.  It  may  be  well  tested  by  prefacing  the 
plea  with  a special  inducement,  reciting  all  the  facts  and 
legal  consequences  thereof,  expressed  in  or  implied  on  the 
face  of  the  declaration,  and  then  pleading  the  collateral  facts 
relied  upon  as  a defence,  and  whereby  the  declaration, though 
confessed  prima  facie,  would  be  avoided. 

It  is  not  sufficient  to  make  it,  a |plea  in  denial,  that  the 
defendant  having  already  ^tisfied  the  note  to  the  payee, 
was  discharged  from  the  promise  contained  therein,  and 
the  breach  thereof,  and  required  no  excuse  for  not  paying  it 
over  again  to  the  plaintiffs.—!  Bing.  H.  S.  633  ; 10  M.  & W. 
39Y.  I think  that  he  does  want  an  excuse,  for  having  left  it  in 
the  hands  of  the  payee  and  nothing  appearing  to  prevent  the 
payee  transferring  it,  he  had  ostensibly  and  prima  facie  thr  t 
right ; and  the  plaintiff  accquired jpnma/acze  a good  title  and 
right  of  action  against  the  maker  by  purchasinor  it  and  becom- 
ing the  endorsee  and  holder  thereof,  except  only  that  being 
overdue  the  defendant  may  set  up  the  previous  satisfaction  as 
a defeBce,  although  the  plaintiff  gave  value  and  had  no  notice. 
Such  matter  is  the  cause  or  excuse  which  the  defendant  relies 
on  for  not  performing  the  implied  contract  and  promise  to  the 
plaintiffs  arising  by  intendment  of  law,  upon  the  indorsement 
stated  in  the  declaration  and  admitted  in  the  plea.  His  ex- 
cuse is,  that  being  overdue  and  already  satisfied,  the  indorse- 
ment was  invalid  and  conferred  no  leg'll  right.  Surely  this 
is  not  denying  the  indorsement  or  xiBprima  facie  effect,  but 
excusing  or  justifying  the  breach  of  promise  laid  in  the 
declaration,  by  matter  aliunde  which  justified  or  excused  it. 

The  case  must  be  looked  at  as  between  these  parties; 
and  then  what  excuse  would  the  defendant  have  if  the  note 
had  not  been  both  over  due  and  previously  satisfied  ? It  is 
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true,  a note  ovemue  and  paid  is  no  longer  transferable ; and 
it  may  be  said  that  the  facts  pleaded  shew  that  this  chose  in 
action  did  not  pass  by  the  indorsement ; wherefore  the  plea 
in  the  matter  of  it  virtually  denies  the  alleged  transfer  as 
well  as  its  legal  consequences,  and  is  therefore  in  denial. 
Ko  doubt  the  legal  effect  of  the  plea  is,  to  in  validate  Ijjlu  in- 
dorsement ; but  the  plea  is  not  therefore  in  denial,  but  in 
avoidance.  The  indorsement  in  fact^  is  not  denied.  While 
it  subsists  unanswered,  it  is  a valid  transfer  of  the  chose  in 
action  and  binding,  and  its  legal  effect  only  is  evaded ; and 
herein  consists  the  distinction  between  pleas  in  denial  and  in 
excuse,  &c. 

Had  all  that  the  plea  alleges  occurred  before  the  note  be- 
came due,  it  would  not  be  even  a good  excuse ; but  would 
the  plea  under  such  circumstances  be  in  excuse  or  de- 
nial? I think  it  would  be  clearly  in  excuse^  but  no  bar; 
and  if  a plea  (wanting  the  averment  of  the  indorsement 
after  due)  would  be  in  excuse,  I do  not  see  why  that 
averment  being  introduced  (and  without  which  the  plea 
would  be  bad)  can  alter  its  character  to  a plea  in  denial. 

The  only  difference  is,  that  an  indorsement  after  due  as 
exposed  to  be  avoided  by  circumstances  that  would  be  in- 
sufficient if  made  before  maturity.  If  indorsed  before  due, 
with  notice  or  want  of  consideration,  the  facts  pleaded  with 
an  averment  of  notice  or  without  consideration,  would  be 
equally  a good  defence  in  law;  and  still  the  plea  would,  I 
apprehend,  be  in  excuse — not  denial — admitting  a breach 
of  the  ^nma  facie  contract  or  promise,  but  shewing  it  to  be 
in  law  excused. 

It  is  not  a plea  of  denial  in  fact — only  in  law ; it  is  a plea, 
which  admitting  the  plaintiffs  to  have  a colour  of  action, 
alleges  new  matter  which  forms  the  subject  of  allegation 
and  proof  on  the  part  of  the  defendant,  in  other  words,  mat- 
ter of  defence,  in  answer  to  the  plaintiffs’  prima  facie  right 
of  action.— See  Bin^.N.  S.  633;  10  M.  &W.  39T-8.— Which 
defence,  though  it  denies  a right  of  action  in  law,  con- 
cedes on  the  face  of  it,  a prima  facie  right,  including  a con- 
fession of  the  breach  of  contract  or  promise  laid  in  the 
declaration,  but  excusing  it  by  reason  of  the  defendants 

^ 6 u.  c.  Q.  B. 
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non-liability  in  point  of  law.  The  cases  that  seem  to  me 
applicable  are — Isaac  v.  Farrar,  1 M,  & W.  65 ; Parker  v. 
Piley,  3 M.  & W.  230 ; Jones  v.  Senior,  4 M.  & W.  123 ; Basan 
V.  Arnold,  6 M.  & W.  559  ; Humphries  v.  O’Heill,  7 M.  & W. 
SYl ; Purchell  v.  Salter,  1 Q.  B.  197 ; Salter  v.  Purchell,  1 Q. 
B.  209  j Morley  v.  Culverwell,  7 M.  & W.  174 ; Whitehead 
Walker,  9 M.  & W.  506 ; Scott  v.  Chappellow,  5 M.  & G.  336  j 
Cowper  V.  Garbett,  13  M.  & W.  33 ; Herbert  v.  Sayer,  5 q! 
B.  965,  2 D.  & L.  49  ; Gibbons  v.  Motham,  6 M.  & G.  692 ; 
Hartley  v.  Manton,  5 Q.  B.  247  ; Bennett  v.  Bull,  11  Jurist, 
1067 ; Tolhurst  v.  Notley,  12  Jurist,  43 ; Mitchell  v.  Gragg, 
10  M,  & W.  367 ; 2 Dow.  H.  S.  252. 

♦ McLean,  J. — The  defendant  does  not  deny  the  making  of 
the  note,  or  its  being  endorsed  by  the  payee  to  the  defen- 
dant, but  he  says  he  has  paid  it  before  the  indorsement  and 
after  it  became  due. 

The  defendant,  by  the  note,  undertook  and  promised  to 
pay  D.  G.  Miller  or  his  order ; and  when  the  order  to  pay  to 
the  plaintiffs  was  endorsed  on  the  note,  then  the  promise 
was  to  pay  to  the  plaintiffs.  An  implied,  if  not  an  actual 
promise  to  pay  the  plaintiffs,  immediately  arose  on  the  note 
when  it  was  indorsed.  The  plaintiffs  have  correctly  stated 
it  as  a promise  to  pay  them,  and  allege  a breach  of  that 
promise  and  damage  in  consequence.  How  does  the  de- 
fendant get  rid  of  that  implied  promise  ? By  shewing 
that  before  the  plaintiffs  became  entitled  as  indorsees,  and 
after  the  note  became  due,  he  had  paid  the  amount  to  the 
payee ; he  was  bound  by  his  contract  to  pay  the  note  to 
Miller  or  to  his  indorsees.  Frima  facie j the  indorsees  had 
a right  to  claim  a fulfilment  of  his  promise  to  them  as  the 
holders  the  note;  but  the  defendant  could  sa}^  as  he  has 
said,  that  he  has  paid  it  to  the  payee,  from  whom  they  got 
it,  after  it  became  due;  and  therefore  he  is  excused  in  law 
from  paying  it  to  them.  All  this  appears  to  mo  to  be  mat- 
ter of  excuse  only  for  not  paying  the  plainiiffs. 

They  took  the  note  from  the  holder,  and  from  its  being 
outstanding  in  the  hands  of  the  payee,  had  a right  to 
suppose  that  it  remained  unpaid ; by  the  indorsement  the 
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note  was  transferred,  and  with  the  promise  to  pay  it ; at  all 
events,  a promise  would  he  implied  in  law ; that  promise  is 
binding  on  the  maker,  unless  he  can  shew  some  good  excuse 
for  not  performing  it.  By  proving  payment  to  the  payee, 
he  will  excii‘=’^  or  absolve  himself  from  the  promise  which 
arises  on  the  face  of  the  instrument,  and  from  the  indorse- 
ment, to  pay  to  the  indorsees. 

I cannot  distinguish  this  case,  in  principle  from  the  cases 
of  Isaac  V.  Farrar,  1 M.  & W.  65  j Nole  v.  Eich.  2 C.  M.  & 
E.  360 ; Herbert  v.  Sayer,  2 D.  & H.  49 ; Mitchell  v.  Oragg 
(per  Parke,  B.),  10  M.  & W.  367  ; Eichards  v.  Macey,  14  . M. 
& W.  484 — all  of  which  seem  to  me  to  establish,  that  where 
the  action  is  on  a bill,  not  between  the  immediate  parties  to 
it,  and  satisfaction  to  an  intermediate  holder  is  stated  in  the 
plea,  with  an  averment  that  it  was  indorsed  after  due,  or 
with  notice  to  the  plaintiff — de  injuria  is  a good  replication ; 
and  the  obvious  reason  is,  that  in  such  case  the  subse- 
quent indorsement  of  the  bill  or  note  to  the  plaintiff,  raises 
an  implied  promise,  a breach  of  which  is  excused  by  the 
prior  fac' .. 

I can  imagine  the  holder  of  a note,  by  indorsement,  de- 
manding payment  from  the  maker,  saying  to  him,  “you 
made  your  note  to  A.B.  and  promised  to  pay  it  to  his  order; 
now  I hold  it  under  his  order,  endox’sed  on  the  note,  and  am 
entitled  to  have  your  promise  fulfilled.”  The  maker  could 
only  say,  “ ti-ue,  I made  such  a promise  as  you  state  ; but 
then  I performed  it,  by  paying  to  A.  B.  after  it  became  due, 
and  he  accepted  payment  in  full,  befoi*e  he  ti^ansfeiTed  my 
promise  to  you,  so  that  I am  excused  in  law  fi’om  paying 
you.” 

In  tUe  case  of  Schild  v.  Kilpin,  8 M.  & W.  673 — the  action 
being  by  the  indoi’see  of  a pi’omissoiy  note — the  maker 
pleaded,  that  after  the  indorsemet  of  the  bill  to  plaintiff,and 
before  the  commencement  of  the  suit,  the  plaintiff,  for  a 
good  considei’ation,  had  indorsed  the  bill  to  J.  W,,  who,  from 
that  time,  continued  and  was  the  holder  of  the  bill,  and  that 
he,  defendant,  was  liable  to  J.  W.  as  the  endorsee  and 
holder  of  the  bill.  The  bill  replied  de  injuria  to  that  plea, 
and  the  i^eplication  being  demurred  to  as  inapplicable,  it 
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was  held  that  the  plea  was  in  denial,  not  in  excuse  of  the 
breach  alleged  in  the  declaration,  viz.,  the  non-payment  of 
the  bill  according  to  the  tenor  and  effect  of  the  acceptance, 
and  that  the  replication  was  therefore  improper.  That  case 
does  not  appear  to  me  to  clash  with,  or  affect  the  principle 
of  uther  cases  to  which  I have  referred.  The  plea  was 
as  to  matter  between  the  plaintiff  and  defendant  in  the  suit, 
and  the  defendant  shewed  that  the  contract  and  the  promise 
were  transferred  and  available  to  a third  party.  The  name 
of  this  plaintiff,  as  endorser,  might  in  fact  be  struck  out,  and 
the  holder  might  then  sue  as  having  received  the  bill  from 
the  prior  indorser;  so  that  Schild,  the  plaintiff,  while  liable 
himself  as  indorser,  to  the  holder  at  the  time  the  action  was 
brought,  had  no  prima  facie  right  to  sue  the  maker. 

In  the  case  of  Isaac  v.  Farrp”,  which,  like  this,  was  an 
action  of  assumpsit  by  endorsee  against  maker,  the  plea  was 
that  the  note  was  obtained  by  fraud,  to  which  the  plaintiff 
and  his  endorser  were  privy,  ai^d  that  the  indorsement  to 
the  plaintiff  was  without  value.  Heplication  de  injuria^  de- 
murred to  specially,  was  held  good,  as  the  plea  amounted 
only  to  matter  of  excuse  for  the  non-payment  of  the  promise. 

Now  fraud  in  obtaining  a note,  would  as  effectually  de- 
stroy it  and  extinguish  all  right  upon  it  by  a party  to  the 
fraud,  or  an  endorsee  holding  from  him  without  value,  as 
payment  to  the  payee.  But  as  the  promise  could  not  be  de- 
nied, the  defendant  was  obliged  to  shew  a sufficient  excuse 
for  not  performing  it.  The  plea  of  fraud,  to  which  the  plain- 
tiff was  a party  in  obtaining  the  note,  ought  to  be  as  good  a 
bar  to  the  plaintiff’s  action  as  the  plea  of  payment  to  the 
payee,  yet  in  the  former  case,  that  plea  was  not  considered 
as  anything  more  than  an  excuse  for  not  performing  the 
promise  to  pay  the  indorsee  in  compliance  with  the  contract, 
appearing  on  the  face  of  the  instrument. 

My  opinion,  formed  with  a good  deal  of  hesitation,  after 
hearing  the  difference  of  opinion  between  my  learned 
brothers,  who  have  each  advanced  strong  arguments  in 
favour  of  their  respective  views,  is,  that  the  replication  in 
this  case  is  good,  and  judgment  must  be  for  the  plaintiffs  on 
the  demurrer. 
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Sullivan,  J. — The  question  intended  to  be  raised  by  this 
demurrer  is,  whether  it  is  competent  to  a plaintiff  to  traverse, 
by  a general  replication  of  injuria'^  a plea  of  payment  or 
satisfaction,  by  the  maker  of  a promissory  note  to  the 
payee,  after  the  note  became  due,  in  an  action  by  the  in- 
dorsee against  the  maker. 

The  replication  de  injuria,  in  terms,  re-asserts  the  pro- 
mise and  breach  of  promise,  as  stated  in  the  declaration ; 
it  denies  an  excuse  or  cause  pleaded  for  the  breach  of  the 
promise.  It  is  only  when  such  an  excuse  or  cause  is  plead- 
ed that  the  replication  is  at  all  appplicable,or  has  any  mean- 
ing. 

Therefore,  in  an  action  by  the  payee  of  a promissory  note 
against  the  maker,  when  the  latter  pleads  payment,  at  the 
day  or  before  it,  and  thus  denies  the  breach  stated  in  the 
declaratioD,  the  replication  de  injuria  would  not  have  any 
meaning,  for  no  excuse  is  offered  by  the  plea,  and  the 
replication  puts  nothing  in  issue.  In  like  manner  when, 
in  an  action  between  the  original  parties,  payment  or  satis- 
faction after  the  day  is  pleaded,  the  replication  de  injuria 
has  no  meaning,  for  the  plea  alleges  no  cause  or  excuse  for 
the  breach  of  promise,  but,  on  the  contrary,  admits  a breach 
without  cause  or  excuse  ] and  therefore  a replication  stating 
that  the  defendant  broke  his  promise  without  cause  or  ex- 
cuse, is  only  a reiteration  of  what  the  defendant  has  already 
admitted,  and  puts  no  matter  in  issue. 

This,  however,  does  not  prove  that  a promissory  note  is 
to  all  intents  and  purposes  extinguished  by  payment  or  sat- 
isfaction, while  yet  it  is  suffered  to  remain  outstanding ; and 
that  it  is  not  so  extinguished  is  evident,  because  if  indorsed 
to  a hona  fide  holder  before  the  day  appointed  for  the  pay- 
ment, it  is  a good  chose  in  action  in  his  hands,  notwithstand- 
ing any  payment  before  that  day.  It  is  true  that  notice  of 
the  previouspayment  to  the  indorsee,  before  the  Indorsement, 
would  incapacitate  him  from  suing ; but  still  it  would  be  no 
extinguishment  of  the  chose  in  action,  which  would  still  be 
capable  of  being  transferred  to,  and  of  being  made  available 
by  any  indorser,  without  such  notice. 

The  notice,  therefore,  only  includes  an  incapacity  to  use 
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what  is  nevertheless  a subsisting  chose  in  action ; in  other 
words,  the  previous  payment  and  notice  form  an  excuse  for 
the  maker  not  pa;^ing  to  the  indorsee.  When  a note  is  in- 
dorsed over  after  the  day  of  payment,  the  indorsee  and  all 
subsequent  holders  are  bound  to  take  notice  of  all  relations 
existing  previously  between  the  original  parties ; they  are 
supposed  in  law  to  have  notice  of  these  relations,  and  if  the 
note  were  paid  at  the  day,  or  discharged  after  the  day,  and 
nevertheless  indorsed,the  holder  would  be  incapacitated  from 
recovering  on  the  note,  and  the  proved  payment  and  pre- 
sumed notice  would,  together,  form  an  excuse  for  not  com- 
plying with  the  'prima  facie  legal  obligation  which  always 
subsists  on  the  part  of  the  maker  to  pay  an  outstanding  pro- 
missory note. 

A declaration,  to  be  good,  must  state,  expressly  or  impli- 
edly, all  that  is  necessary  to  the  plaintiff^s  recovery ; and 
yet  some  things,  absolutely  necessary  to  the  plaintiff’s  right 
of  action,  are  inferred,  or  taken  as  if  stated,  and  a denial  of 
them  is  a traverse  of  the  declaration ; though  strictly,  or 
rather  literally  speaking,  the  affirmative  of  the  proposition 
denied  is  not  found  in  words  in  the  declaration.  For 
instance,  in  the  declaration  in  trespass,  “ quare  clausum 
fregity'  the  plaintiff  does  not  allege  possession  of  the  chose, 
he  asserts  that  it  is  his  chose,  and  he  is  inferred  to  assert  the 
possession.  The  defendant  denies  the  possession,  and  this  is 
considered  a plea  in  denial,  a traverse  of  the  declaration,  and 
thereupon  issue  is  joined. 

In  like  manner,  in  the  declaration  on  a promissory  note, 
made  by  the  statute  of  Anne  an  assignable  chose  in  action, 
the  plaintiff  does  not  in  words  say  that  he  is  the  holder  of 
the  note  at  the  time  of  action  brought,  but  he  is  taken  to 
assert  that  fact,  and  any  plea  that  denies  his  being  the 
holder  in  fact,of  the  note  at  the  time  of  the  action  brought,  is 
a plea  in  denial. 

The  declaration  states  the  making  of  the  note  and  its 
indorsement  to  the  plaintiff  in  words,  and  the  fact  of  the 
plaintiff’s  being  the  holder  by  inference;  and  these  facts 
together  form  a prima  facie  claim  on  the  part  of  the  plain- 
tiff to  be  paid  the  amount  of  the  note,  from  which  the  pro- 
mise stated  on  the  declaration  is  a legal  inference. 
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This  promise  is  not  the  original  promise  to  pay  the 
plaintiff  or  order,  for  in  many  cases  it  arises  after  that 
original  promise  becomes  impossible  to  be  performed.  It 
is  a promise  arising  from  the  indorsement  and  by  virtue  of 
the  statute,  and  it  arises  prima  facie  in  all  cases  where  an 
outstanding  promissory  note  is  transferred. 

It  is  not  a denial  of  the  promise  stated  in  the  declaration 
of  an  indorsee  against  the  maker  of  a promissory  note,  to 
say  that  it  was  paid  to  the  payee  before  or  at  or  after  the 
day  of  payment  mentioned  in  the  note.  For  the  promise 
stated  in  the  declaration  arose  from  the  promissory  note 
indorsed  and  remaining  in  the  hands  of  the  assignee,  who 
has  not  found  it  necessary,  either  expressedly  or  impliedly, 
to  state  in  his  declaration  that  it  remained  due,  and  that  it 
was  not  paid  to  the  original  payee.  He  has  found  it  neces- 
sary to  allege  that  it  was  not  paid  to  himself,  for  that  is  the 
breach  upon  which  the  action  is  founded.  But  the  plea  of 
payment  to  the  original  holder  is  no  denial  of  that  breach, 
any  more  than  it  is  a denial  of  the  promise ; and  being  no 
denial  of  either  the  promise  or  the  breach,it  is  not  in  denial 
of  the  cause  of  action  stated,  neither  is  it  a plea  of  satisfac- 
tion, or  discharge  of  that  promise,  or  cause  of  action  ; and 
thus,  being  neither  in  denial  or  discharge,  it  is  and  must 
, be  in  confession  and  avoidance,  admitting  the  promise  and 
shewing  a cause  why  it  should  not  be  performed.  This 
tjause  is  traversed,  as  it  appears  to  me,  with  all  strictness 
and  logical  propriety,  by  the  plea  of  “ die  injuria  suapropria 
absque  tali  causal 

A desire  to  avoid  unnecessary  prolixity  in  the  reports  of 
this  court  has  induced  me  to  lay  aside  a long  review  of  all 
the  cases  to  bo  found  on  this  subject,  the  perusal  of  which 
led  me  to  a conclusion  uf)on  which  I cannot  say  that  I enter- 
tain any  doubt,  beyond  what  I must  necessarily  feel  in  op- 
posing my  opinion  to  that  of  the  Chief  Justice.  All  these 
cases  have  been  quoted  by  my  brother  Macaulay,  in  whose 
judgment  I fully  concurr.  The  little  that  I shall  further 
say  will  consist  principally  of  a statement  of  the  doctrine 
upon  which  my  opinion  is  founded,  in  the  words  of  the 
learned  judge  who  delivered  it,  and  of  a few  remarks  upon 
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the  cases  which  might  on  a first  perusal  appear  to  bear  to  a 
contrary  conclusion  from  my  own. 

In  the  case  of  Noel  v.  Kich,  2 C.  M.  & R.  369 ; 5 Tyr.  932, 
8.  e.,  Lord  Abinger  thus  expresses  himself:  “Now  if  a man 
puts  his  name  to  a bill  of  exchange,  that  is  prima  facie  a 
promise,  as  it  is  a transferrable  security  to  pay  the  holder^ 
resulting  as  a matter  of  law  from  the  nature  of  the  instru- 
ment. All  the  cases,  therefore,  except  when  the  promise  is 
denied  by  denying  the  hand-wrighting,  are  properly  matter 
of  excuse  for  the  non-performance  of  the  contract.” 

If  his  lordship  had  added  to  his  exception  the  further  ex- 
ceptions which  the  case  before  him  did  not  call  to  his  mind 
— n amely,  except  where  the  breach  of  promise  is  denied  by 
an  allegation  of  payment  to  the  plaintiff,  or  of  satisfaction 
after  breach  to  the  plaintiff  himself — his  statement  of  the 
law  would  have  been  nearly  complete.  These  could  not  be 
excuses  or  causes  for  the  non-performance  of  a promise^ 
the  one  asserting  the  performance,  the  other  admitting  the 
breach  without  cause  or  excuse  ; and  it  is  not  because  these 
self-evident  exceptions  did  not  occur  to  him,  or  because 
others  perhaps  equally  as  plain  may  be  pointed  out,  that  I 
am  able  to  reject  the  doctrine  he  comprehensively  lays 
down  in  the  present  case,  to  which  I think  it  clearly 
applicable. 

As  to  the  cases  which  may  appear  opposed  to  my  opinion, 
the  first  is  Parker  v.  Riley,  3 M.  & W.  230,  The  action 
was  not  upon  a bill  or  note,  but  for  work  and  labor  by  the 
plaintiff  as  an  attorney.  The  plea  alleged  that  the  work 
and  labor  was  done  by  a third  person,  who  was  not  an 
attorney,  in  the  name  of  the  plaintiff,  who  was  one ; de 
injuria  was  replied,  and  Raron  Paijke  said  of  the  plea — “ It 
either  amounts  to  the  general  issue,  or  is  in  avoidance  of  the 
the  contract  itself : on  the  first  supposition,  the  replication  is 
clearly  bad ; on  the  second,  we  are  strongly  inclined  to  think 
so.” 

In  this  case  the  instrument  was  wanting  from  the  nature  of 
which  a promise  would  arise.  The  promise  stated  in  the 
declaration  arose  from  the  fact  which  was  denied,  namely, 
that  theJI^work  and  labour  was  not  that  of  the  plain- 
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tiff  but  of  another  ; or  in  the  other  view,  that  it  was  for  work 
and  labour  in  fraud  of  the  law,  from  which  no  promise  could 
be  inferred.  In  either  case  the  plea  was  a denial,  not  a cause 
for  non-performance  of  a promise,  and  therefore  a replica- 
tion which  put  a cause  for  non-performance  in  issue,  might 
well  be  said  not  to  be  good. 

Thepase  of  Solly  v.  ISTeish,  2 0.  M.  & E.  355,  was  an 
action  for  money  had  and  received.  The  plea  amounted  to 
an  allegation  that  the  money  was  received  for  goods  which 
belonged  Jlo  the  plaintiff  and  another.  The  replication 
de  injuria  was  held  bad,  for  the  plea  was  merely  in  denial 
of  the  promise  to  pay  the  plaintiff,  or  of  the  facts  from  which 
that  promise  was  to  be  inferred,  and  the  replication  de  in- 
juria was  clearly  inapplicable. 

In  the  case  of  Jones  v.  Senior,  4 M.  & W.  123,  the  substan- 
tial part  of  the  plea  was,  satisfaction  to  the  plaintiff  himself 
after  breach,  to  which  it  was  held  that  de  injuria  could  not 
properly  be  replied. 

Cleworth  v.  Pickford  et  ah,  7 M.  & W.  314,  was  an 
action  not  on  a bill  or  note,  but  for  work  and  labour  as  the 
master  of  a barge ; the  plea  was  that  the  plaintiff  agreed  to 
be  accountable  for  pilferage  (which  it  alleged)  out  of  LxS 
wages.  It  was  held  that  de  injuria  was  not  a good  replica- 
tion, for  this  plea  was  a denial  of  the  contract  stated  in  the 
declaration. 

Schild  V.  Kilpin,  8 M.  & W.  673,  was  an  action  by  the 
indorsee  against  the  acceptor  of  a bill  of  exchange ; the 
declaration  was  in  the  form  given  by  the  new  rule,  i.  e., 
^‘the  defendant  was  stated  to  promise  the  plaintiff  to  pay 
the  bill  according  to  the  tenor  and  effect  thereof.”  The  plea 
alleged  that  after  the  endorsement  to  the  plaintiff, and  before 
the  commencement  of  the  action,  he  indorsed  the  bill  to 
one  J.  Wright,  who  still  was  the  holder.  The  replication 
de  injuria  was  held  bad ; Baron  Alderson  saying  that  the 
promise  to  pay  the  bill  according  to  its  tenor  and  effect,  was 
a promise  to  pay  the  holder;  for  it  avers  that  the  bill  was 
indorsed  to  him  ; the  plea  admits  this,  but  adds,  that  it  was 
indorsed  afterwards  to  Wright.  If  the  breach,  says  Baron 
Alderson,  be  that  the  bill  was  not  paid  to  plaintiff,  the  plea 
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amounts  to  a denial  that  such  non-payment  is  a breach  of  the 
promise  of  the  defendant.  Instead,  therefore,  of  being  an 
excuse  of  the  breach,  it  is  a denial  of  the  breach — an  argu- 
mentative one  perhaps,  but  that  would  only  make  it  bad  on 
special  demurrer,  and  consequently  de  injuria  is  not  a good 
replication. 

This  decision  appears  to  me  to  be  a sound  one,  though  the 
reasons  given  are  not  the  most  simple  and  direct.  The  de- 
claration in  that  case  would  have  been  equally  good,  if  the 
promise  stated  had  been  to  pay  the  plaintiff  the  bill,  instead 
of  to  pay  the  bill,  and  then  the  reasoning  of  the  learned 
judge  would  not  apply. 

If  the  promise  arising  upon  a note  or  bill  bo  to  pay  the 
holder,  every  declaration  on  a note  or  bill  must  be  held  to 
include  the  allegation  that  the  plaintiff  is  the  holder  at  the 
time  of  action  brought ; a plea  shewing  him  not  to  be  the 
holder,  is,  therefore,  a direct  denial  of  an  averment  neces- 
sarily implied  in  the  declaration,  which  declaration  is  good 
only,  because  the  status  of  the  bill  upon  the  indorsement 
is  presumed  to  be  alleged  to  continue  until  action  brought. 
Every  plaintiff  in  an  action  on  a bill  or  note,  must  be  held  to 
allege  ‘‘I  am  the  lawful  holder a plea  in  denial  of  this  fact 
is  not  an  excuse,  but  in  denial  of  plaintiff’s  right,  and  the 
replication  de  injuria  clearly  inadmissible,  without  shewing, 
in  the  least,  that  the  same  replication  is  bad  in  the  case  now 
before  us. 

Eyre  v.  Savill,  Jurist,  April  8,  1848,  shews  that  matters 
may  be  impliedly  alleged  in  pleading,  though  not  expressly, 
and  being  so  alleged  they  may  be  traversed ; see,  also,  1 W. 
Saund,  312 ; 2 W.  Saund.  10 ; 6 M.  & W.  607 ; 4 W.  & G. 
427. 

The  case  of  Purchell  v.  Salter,  12  B.  178,  reversed  in 
the  Exchequer  Chamber  as  reported  in  the  same  volume, 
209,  would  appear  at  first  sight  to  be  an  authority  against 
this  replication : it  was  an  action  of  debt  for  goods  sold; 
the  defence  pleaded  was,  that  the  plaintiff  gave  authority  to 
an  agent  to  sell  the  goods  as  the  agent’s  own,  that  the 
defendant  bought  them  as  the-  goods  of  the  agent,  who  then 
owed  the  defendant  a debt  which  he  offered  by  his  plea  to 
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set  off  against  the  claim  of  the  plaintiff*  The  replication 
was  de  injuriay  which  was,  by  the  judgment  of  the  court 
above,  declared  to,  bo  bad.  The  case  appears  to  me  to  be 
rightly  decided,  bul  nut  to  be  at  all  applicable  to  the  present 
case.  The  plaintiff  was  not  the  assignee  of  a chose  in 
action,  as  in  the  case  of  an  indorsed  note  or  bill;  he  was 
placed  by  the  circumstances  and  the  law,  as  to  the  set  off 
as  if  he  were  the  party  owing  the  sum  desired  to  be  set  off, 
on  the  same  principle  that  a payment  to  the  agent  would 
be  the  same  as  a payment  to  the  plaintiff;  a set  off  due  by 
the  agent  was  a set  on  due  by  him,  the  plaintiff ; and  a set 
off  due  by  himself,  if  pleaded,  could  not  be  replied  to  by 
/7i>  for  a set  off  is  not  pleaded  in  excuse,  it  is  in 

compensation  under  a statute,  it  depending  on  the  election 
of  the  defendant  up  to  the  time  of  the  plea  pleaded  whether 
it  will  be  so  used ; a payment  to  the  agent  could  not  be 
replied  to  by  de  injuria  any  more  than  the  set  off ; neither 
the  payment  or  the  sot  off  is  an  excuse  for  not  performing  a 
new  promise  to  the  plaintiff,  but  the  one  is  in  discharge  and 
the  other  in  compensation  of  a debt  originally  due  to  the 
plaintiff,  the  non-payment  of  which  is  in  either  case  sought 
by  the  plea  to  be  excused.  The  case  is  therefore  essentially 
different  from  any  case  of  an  action  brought  on  a bill  or  note 
when,  from  the  assignable  nature  of  the  instrument,  aprima 
facie  cause  of  action  exists  to  the  holder,  by  the  mere  fact 
of  the  assignment. 

The  cases,  the  careful  perusal  of  which,  together  with 
long  and  anxious  deliberation  with  my  brothers,  have  led 
me  to  the  conclusion  that  the  replication  de  injuria  is  good 
in  the  present  case,  are — Crisp  v.  Griffith,  2 0.  M.  & K. 
159 ; Isaac  v.  Parrar,  1 M.  & W.  65 ; Watson  v.  Wilkes, 
6 Ad.  & E,  23*7 ; Faith  v.  McIntyre,  *7  C.  & P.  44 ; Noel  v. 
Pich,  2 C.  M.  & K.  360,  5 Tyr.  632  ; Griffin  v.  Yates,  4 P. 
P,  C.  64^7  ; Eeynolds  v.  Blackburn,  6 P.  P.  C.  19,  *7  A.  & E. 
161 ; Basan  v.  Arnold,  6 M.  & W.  559 ; Cleworth  v.  Peck- 
ford  et  al.,  6 M.  & 314;  Humphrey  v.  O’Connell,  *7  M. 

& N.  320;  Whitehead  et  al.  v.  Walker,  9 M.  &W.  50^; 
Mitchell  V.  Craig,  10  M.  & W.  361 ; Cowper  v.  Garbett,  13 
M.  & W.  33 ; Gibbins  v.  Mortimer,  6 M.  & G.  692;  Her- 
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bert  V.  Sayer,  2 D,  & L.  49  ; Washburn  v.  Burrows,  15  L.  J.. 
267  ; Tolhurst  v.  Notley,  Jurist,  January,  1848 ; Bennett  v. 
Bull,  11  Jurist,  1067. 

Draper,  J.,  being  in  the  Practice  Court  during  the  argu- 
ment, gave  no  judgment. 

Fer  Cur. — Judgment  for  the  plaintiff  on  demurrer. 
Eobinson,  C.  j..  dissentiente. 


* McNab  V.  Adamson, 

The  right  which  a party  has  acquired  by  twenty  years’  uninterrupted, 
user  to  pen  back  the  water  of  a stream  in  certain  quantities,  for  the 
purposes  of  his  mill — will  be  strictly  confined  to  the  right  as  actually 
exercised  ; and  any  subsequent  excess  beyond  the  twenty  years’  enjoy- 
ment of  such  right,  if  injurious  to  others,  will  render  the  party  liable 
to  an  action. 

The  description  of  injury  complained  of  in  the  declaration  by  the  erection 
of  the  mill-dam,  must  be  substantially  proved  as  laid  in  some  one  of 
its  courts. 

Case  for  overflowing  plaintiff’s  land. 

The  declaration  contained  several  counts : — 1st,  stating 
that  plaintiff  was  lawfully  possessed  of  the  east  half  of  lot 
No.  12,  11th  concession  of  Esquesing,  across  and  from 
which  the  Eiver  Credit  flows,  to  and  across  No.  11  in  said 
11th  concession,  and  of  right  ought  to  flow  through  the 
plaintiff’s  close  without  interruption  ; that  defendant  wrong- 
fully built  a dam  and  maintained  it  across  the  river,  on  No. 
11,  whereby  the  water  was  dammed  back  and  flooded  the 
plaintiff  ’s  close,  &c. 

2nd  count,  for  wrongfully  continuing  a dam  wrongfully 
erected  by  one  James  McNab,  whereby,  &c. 

3rd  count — after  stating  plaintiff’s  possession,  &c. — that 
one  James  McNab,  on  1st  of  May,  1825,  had  built  a dam 
on  No.  11,  across  the  stream,  of  a certain  height,  to  wit, 
two  feet ; and  that  the  water  of  the  stream  of  right  should 
have  flowed  uninterrupted  excepting  by  this  dam;  yet  the 
defendant  wrongfully  raised  the  height  of  this  dam  beyond 
the  height  at  which  it  had  been  built,  by  means  whereof  the 
water  was  caused  to  flow  over  the  usual  natural  banks  and 
water-marks  of  the  stream  in  and  over  the  plaintiff’s  close, 
whereby,  &c. 

Pleas. — 1st.  General  issue  to  the  whole  declaration. 
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2nd.  To  all  the  counts,  that  plaintiff,  by  reason  of  his  pos- 
session, was  not  entitled  to  have  water  of  the  river  flow 
modo  et  forma. 

3rd.  To  first  and  second  counts,  a prescriptive  right,  by 
twenty  years’  user  before  action  brought. 

Issues  were  joined  on  the  first  and  second  pleas,  and  a 
traverse  of  the  right  pleaded  on  the  third,  on  which  issue 
was  also  joined. 

At  the  trial  it  appeared  that  the  plaintiff’s  lot  was  on  the 
Eiver  Credit,  and  that  in  1823  James  MclSTab  occupied,  as 
owner,  the  lot  now  in  defendant’s  possession,  and  built  a 
saw-mill,  and  in  1825  a grist-mill  thereon.  He  raised  the 
water  at  first  by  building  a wing  from  the  bank  on  the  side 
where  the  mills  were,  in  a slanting  direction  up  the  stream 
and  then  crossing  it,  but  not  quite  to  the  opposite  bank. 
By  this  wing  the  water  was  turned  into  a race-way  dug  on 
the  land,  leading  the  water  to  the  mills.  As  this  did  not 
supply  sufficient  water,  in  1825  he  placed  a log  or  pier  of 
timber  at  the  upper  end  of  the  wing  across  to  the  opposite 
bank,  and  further  to  check  the  water,  but  in  hemlock  boughs 
&c.,  so  as  (leakage  excepted)  to  turn  the  whole  current  down 
towards  the  race.  These  erections,  though  frequently  dam- 
aged or  partially  carried  off  by  floods,  were  renewed.  Since 
the  defendant  came  into  possession  (last  summer)  he  had 
raised  the  wing  higher  and  built  it  of  stone,  and  he  had  put 
a dam  of  hewn  timber,  where  this  log  and  hemlock  brush 
were  placed.  The  plaintiff  gave  defendant  notice  in  writ- 
ing, dated  6th  May,  184'7,  not  to  raise  the  dam. 

The  plaintiff  gave  strong  evidence  to  shew  that  by  what 
the  defendant  thus  did — which  was  in  the  spring  or  summer 
of  1847 — the  water  was  raised  at  least  a foot,  and  he  proved 
several  statements  of  defendant  supporting  that  conclusion, 
and  gave  particular  proof  of  damage  to  some  hay  cut  while 
the  land  was  dry,  while  defendant’s  people  were  working  at 
the  dam.  When  they  had  finished,  the  water  was  raised  to 
the  depth  of  near  a foot  where  this  hay  was  cut. 

A good  deal  of  evidence  was  given,  from  which  it 
appeared  that  for  many  years  the  land  of  the  plaintiff  had 
been  suffering  progressive  injury — connecting  long  before 
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the  defendant  made  any  alteration  in  the  dam — as  if  it  were 
becoming  more  and  more  saturated  with  wat^r,  from  the  soft 
and  porus  quality  of  the  soil. 

The  defendant  called  witnesses  to  prove  that  he  had  not 
done  anything  to  raise  the  level  of  the  dam,  only  of  the  wing; 
and  that,  except  so  far  as  tightening  and  stopping  leakage 
went,  the  water  could  escape  just  as  much  as  before  the  fin- 
ishing of  the  works  last  summer. 

The  jury  were  directed  that  there  was  sufficient  evidence 
to  establish  the  plea  of  prescription  to  the  first  and  second 
counts.  As  to  the  third,  they  were  told  to  say  whether  the 
plaintiff  had  proved  to  their  satisfaction,  that  this  land  was 
overflowed  in  consequence  of  defendant’s  having  raised  his 
dam  last  summer — that  the  enquiry  should  be,  was  the  dam 
raised  above  the  height,  at  which  it  was  put  up  more  than 
twenty  years  ago  ; and  if  so,  was  the  plaintiff’s  land  over- 
flowed thereby  to  his  damage  ?— the  only  damage  complain- 
ed of,  being  charged  to  arise  from  overflowing. 

The  jury  found  for  the  defendant  on  the  pica  of  perscrip- 
tive  right  to  the  first  and  second  counts,  and  for  the  plaintiff 
on  the  third  count,  with  10s.  damages. 

Camerorij  Q.  C,  moved  for  a new  trial,  on  the  law  and 
evidence  and  the  judge’s  charge.  Freeman^  oi  Hamilton, 
shewed  cause.  The  case  turned  wholly  on  the  evidence  as 
to  an  alleged  excess  in  the  enjoyment  of  a previously  ac- 
quired right,  and  as  to  whether  the  injury,  as  laid  in  the  de- 
claration, had  been  proved.  No  authorities  were  cited  on 
either  side. 

Kobinson,  C,  J.,  delivered  the  judgment  of  the  court. 

The  parties  occupy  respective  lands  on  the  same  stream, 
in  the  township  of  Toronto,  McNaffs  land  being  above  that 
of  Adamson’s.  The  damming  up  the  water  by  Adamson 
being  the  first  interference  with  the  natural-flow  of  tlio 
water,  I will  consider  whether  McNab  was- shewn  to  L.w.o 
suffered  from  that,  any  injury  to  which  he  had  a legal  Claim 
to  compensation. 

It  seems  to  be  clearly  made  out  by  the  evidence  that 
whatever  right  the  defendant  had,  by  an  uninterrupted  user 
for  20  years  to  pen  back  the  water  for  the  purpose  of  his 
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mill,  he  had  exceeded  any  previous  enjoyment  of  that  right, 
by  putting  up  so  lately  as  last  year,  additional  erections  in 
and  across  the  stream,  which  have  the  effect  of  obstructing 
the  flow  of  water.  So  far,  there  is  no  room  for  doubt  on 
the  evidence,  and  the  question  remain  ^ng  is,  whether  these 
additional  works  had  had  the  effect  of  occasioning,  to  the 
plaintiff,  such  an  injury  as  is  complained  of  in  either  of  the 
counts  of  the  declaration.  It  is  seldom  possible  to  say,  after 
a trial  of  any  such  actions,  that  the  evidence  respecting  the 
injury  alleged  to  be  occasioned  by  the  obstruction,  has  noo 
been  contradictory. 

It  is  the  common  experience  of  such  trials,  to  find  some 
witnesses  brought  forward  who  will  swear  distinctly  that 
they  have  taken  levels  and  made  such  observations  as  con> 
vinced  them  that,  beyond  doubt,  the  dam  cannot  possibly 
have  had  the  effeou  a,scribed  to  it,  while  other  witnesses  can 
be  produced  to  swear  on  the  other  side,  that  they  are  equally 
certain  that  that  has  actually  happened  which  has  been  prov- 
ed to  be  impossible,  and  it  is  between  these  conflicting  state- 
ments, that  the  jury  very  often  t ve  to  judge.  The  evidence 
given  in  the  case  before  us,  though  it  does  not  all  tend  one 
way,  and  is  not  entirely  free  from  contradiction,  yet  does,  I 
think,  preponderate  in  support  of  the  assertion,  that  the 
plaintiff  has  suffered  the  injury  complained  of,,  in  conse- 
quence of  the  alterations  which  the  defendant  has  lately 
made. 

Iluuwiijg  no  more  of  the  facts  of  the  case  than  the 
judge’s  notes  disclose,  I think  the  verdict  was  consistent 
with  the  weight  of  evidence,  not  opposed  to  it ; and  cer- 
tainly if  the  plaintiff  was  shewn  to  have  sustained  any  con- 
siderable damage,  the  amount  of  the  verdict  was  not  un- 
reuttunable. 

It  is  objected  that  the  injury  proved  was  not  precisely 
such  as  the  declaration  describes,  for  the  water  was  not 
shewn  to  have  been  forced  over  the  banks  of  the  stream 
upon  the  plaintiff’s  land,  but  that  the  wrong,  if  there  was 
any,  consisted  in  its  being  raised  higher  in  the  bed  of  the 
stream,  and  its  oozing  through  the  soil  on  the  side  of  the 
stream,  and  thus  finding  its  way  open,  or  rather  into  the 
plaintiff’s  land. 
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No  doubt,  in  such  actions,  the  manner  by  which  the 
injury  has  been  occasioned  must  be  correctly  described,  in 
order  that  the  defendant  may  know  what  is  complained  of, 
and  may  shape  his  defence  accordingly.  But  we  cannot 
say  that  the  evidence  supports  the  exception,  for  although 
by  one  or  two  of  the  witnesses  it  is  stated  that  the  water 
does  not  overflow  the  bank,  but  runs  through  the  soil  near 
the  top,  and  so  finds  its  way  on  the  plaintiff’s  land,  yet 
other  witnesses  speak  of  the  injury  differently,  and  it  was 
expressly  left  to  the  jury  to  keep  the  distinction  in  view, 
and  give  their  verdict  according  as  they  should  thus  find 
the  declaration  supported  or  otherwise ; besides  in  the  3rd 
count  the  injury  seems  to  be  correctly  described  to  suit  the 
defendant’s  view  of  it ; for  that  count  avers  that  “ by  reason 
of  the  dam  being  built  upon,  raised  and  increased  in  height, 
the  water  was  dammed  and  penned  back  and  caused  to 
flow  over  the  usual  banks  and  watermarks  of  the  said  stream, 
in  and  over  the  plaintiff’s  close.” 

If  it  was  forced  over  the  usual  watermarks  of  the  stream, 
in  and  over  the  plaintiff’s  land,  that  would  form  a complete 
statement  of  a grievance  as  set  forth  in  that  count,  though 
the  plaintiff  might  be  held  to  have  failed  in  proving  that  the 
water  ran  over  the  top  of  the  hank;  for  neither  in  regard  to 
a count  of  an  indictment  or  a declaration  is  a party  bound 
to  prove  all  that  is  complained  of  as  a wrong ; it  is  suffi- 
cient if  he  proves  so  much  of  it  as  completes  the  wrong  or 
injury,  if  it  stood  alone. 

Per  Cur Eule  discharged. 


Brooke  v.  McOausland. 

To  an  action  by  the  indorsee  against  the  maker  of  a note  payable  to 
bearer,  the  defendant  pleaded  payment  or  satisfaction  to  the  payee  6e- 
fore  the  note  became  due,  and  that  it  was  transferred  to  the  plain  uiff 
after  such  payment,  without  any  consideration  from  the  plaintiff  to 
the  indorser,  and  that  the  plaintiffs  held  the  same  without  having 
given  consideration  therefor.  Replication,  de  injuria.  Demurrer. — 
Heldy  per  Cur. — ^Replication  of  de  injuria  good.  (See  preceeding  case 
of  Muttlebury  v,  Hornby.) 

Robinson,  C.  J.,  dissentiente. 

The  plaintiff  sued  the  defendant  as  maker  of  a promissory 
note  for  15?.  18s.  lOd.,  payable  to  Beatty  or  bearer,  made  on 
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25 til  of  May,  1842,  and  payable  six  years  after  date,  and 
endorsed  by  Beatty  to  the  plaintiff. 

The  defepdant  pleaded  that,  before  the  note  became  due, 
and  before  it  was  endorsed,  viz,,  on  the  1st  of  Jan’y,  1848, 
he  paid  to  Beatty  the  full  amount  of  the  note,  and  that  the 
note  was  transferred  and  delivered  to  the  plaintiff  after  such 
payment,  without  any  consideration  whatever  from  the 
plaintiff  to  the  said  Beatty,  and  that  the  plaintiff  holds  the 
same,  without  having  given  any,  consideration  whatever 
therefor. 

Eeplication  de  injuria  and  demurrer. 

Philljpotts  for  the  demurrer.  Duggan  contra. 

The  authorities  cited  were  13  M,  & W.  651 ; 3 Dow.  453 ; 
2 0.  M.  & E.  360;  5 Tyr.  632  ; 10  M.  & W.  369  ; 2 D.  & K. 
49;  5 Q.  B.E.  965;  6 M.  & G.  692;  2 Dowl.  K S.  ^8; 
5 A.  & E.  227;  2 Bing.  K C.  579 ; 7 A.  & E;  161 ; 6 M.  & 
W.  559;  8 M.  & W.  673;  2 D.  & Low.  981. 

Eobinson,  C.  J. — The  peculiarity  of  this  case,  which  dis- 
tinguishes it  from  the  case  of  Muttlebury  et  al.  v.  Hornby 
et  ah,  in  which  we  have  just  given  judgment,  is,  that  this 
note  was  paid  before  maturity,  and,  for  all  that  appears, 
endorsed  to  the  plaintiff  also  before  maturity,  though  after 
it  was  paid. 

Upon  the  argument,  it  seemed  to  me  that  this  was  a case 
in  which  the  replication  de  mjwm  would  be . proper ; but 
afterwards,  upon  consideration  and  references  to  the  cases, 
I came  to  a different  conclusion,  though  not  without  doubt; 
and  as  my  brothers,  I find,  think  the  replication  sustainable, 
I am  the  less  confident. 

^ In  support  of  the  demurrer,  It  is  to  be  considered  that 
payment  before  the  day,  is  in  effect  payment  at  the  day,  and 
may  be  so  pleaded  in  an  action,  after  the  day  of  payment 
has  arrived;  so  that  if  Beatty  had  kept  the  note  after  he  had 
been  paid  in  full,  and  after  the  day  arrived  had  sued  the 
defendant  as  maker,  , in  order  to  compel  him  to  pay  it  a 
second  time,  the  defendant  could  have  pleaded  payment  in 
the  common  form,  and  the  fact  would  have  supported  the 
plea. 

This  shews  that,  so  far  as  any  liability  to  the  payee  is 
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concerned  and  any  remedy  by  him,  the  cause  of  action  was 
satisfied  and  extinguished,  as  much  as  if  it  had  been  paid 
in  common  course  at  maturity,  instead  of  before. 

Then  the  principle  is,  that  whenever  the  payee  of  a note 
has  been  satisfied  by  the  maker,  or  is  on  any  other  ground 
disabled  from  recovering  on  the  note,  no  one  ..ho  takes  it 
from  him,  can  stand  on  better  ground  than  himself,  unless 
he  took  the  note  without  knowledge  of  the  fact,  or  took  it 
before  it  was  over  due  and  paid  a valuable  consideration 
for  it.  And  in  this  case  the  plea  states  that  the  plaintiff 
gave  no  consideration  for  it  j and  from  thence  it  may  be 
urged  that  the  same  plea  which  would  shew  it  satisfied  and 
discharged,  quoad  the  holder,  must  shew  it  equally  dis- 
charged as  to  him,  and  that  no  liability  followed  the  transfer 
and  delivery^  and  without  resorting  to  anything  beside  it^ 
except  what  is  matter  of  discharge. 

On  the  other  hand,  and  in  favor  of  the  replication,  it  may 
be  saidf  that  when  the  defendant  made  the  note^  he  pro- 
mised by  it;  to  pay  to  Beatty,  or  any  person  who  should 
become,  the  bearer  of  it;  that  is;  any  person,  to  whom  he 
should  transfer  it,  15^  18s.,  on  the  25th  May;  1848;  The 
plaintiff  then,  after  the  25th  May;  1848^  comes  and  says 
that  he  became  the  bearer  of  this  note  (on  the  25th  May^ 
1848;  as  IJnterpret  the  declaration)^,  and  it  was  to  him 
therefore  .that  the  note  should  have  been  paid  on  25th  May; 
1848;  and  he  claims  performance  of.  that  promise;  which  ho 
one  but  himself  was  ever  in  a situation  to  claim  according 
to  the  contract.  The  defendant  does  hot  deny  his  promise;, 
neither  does  he  say  that  ho  performed  it ; he  stands;  there- 
fore, jprima  facie  liable,  and  excuses  himself  from  perform- 
ance, by  alleging  that^he  had  paid  the  note  to  Beatty  before 
it  was  due;  who;  after  it  had  been  paid;  but  before  it  oame 
to  maturity,  ti’ansferred  it  to  the, plaintiff;  So  far,  thero  is 
neither  denial  of  the  conti-act  sheto  nor  performance,  nor 
anything  that- the  law.  recognizes  as  . an,  excuse  fof^ non- 
performance j jforiit  is  quite  clear;  that  if  the  maker  of  a 
note  willj(put  of  the  ordinary  coarSe,  pay  hiS  note,  before  it 
is  due,  and  still  leave  his  note  current  and  appai^ently  undis- 
charged in.  the  handst  of  the  payes,  he  must.^y  it  agaimto 
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any  one  who  takes  it  ignorantly  and  for  value,  while  it  is 
cibrrent,  What  excuse,  then,  has  the  maker  for  not  paying 
the  plaintiff? — this  excuse,  that  the  plaintiff  gave  nothing 
for  the  note,  and  therefore  cannot  compel  payment  a second 
time;  because  he  can  stand  upon  no  better  ground  than  the 
payee,  having  given  no  value. 

Is  that  then  properly  to  be  looked  on  as  excuse  F and  so 
admitting  of  the  general  traverse  by  de  injuria  f Or  is  it 
more  correct  to  say,  that  although  the  giving  no  value  is, 
under  some  circumstances,  and  with  a view  to  some  de- 
fences, only  matter  of  excuse,  and  though  it  is  generally 
nothing  more,  yet  that,  when  pleaded  as  here  with  matter 
in  discharge,  and  pleaded  in  order  to  shew  that  the  dis- 
charge is  binding  on  the  plaintiff  as  well  as  on  the  payee^ 
it  is  part  of  the  matter  in  discharge  of  the  action. (See  Jones^ 
V.  Senior,  6 Bowl.  '702),  and  so  requires  to  be  speeially 
traversed;  or  that,  at, all  events,  it  oanuot  entitle  theplain- 
tiff  to  traverse  otherwise  than  specially  that  vinatter  of  dm- 
charge,  which  the  whole  statement  in  the  plea  makes  as 
binding  on  the  plaintiff  as  it  was  on  the  person  frourwhopa 
he  took  the  note*  Herbert  v.  Sayer,  5 A.  &<H  S.  905, 
is  in  some  respects  like  this  case,  but  in  oUiers  very  distin- 
guishable from  it*  So  far  as  it  bears  on  the  case  it  is  in 
favor  of  this  replication and  the.  question  is,  whether  it 
resembles  it  enough  in  its  facts  to  make  it  applicable  as  an. 
authority.  If  it  d(5es,Ishall  be  glad  to  avail  myself  of  it— 
to  solve  by  its  help  a.  point  that  seems  on  principle  doubtfuL 
M.  & W.  504..  But  the  difference  in  that  case  is,  that 
the  facts  pleaded  did  not  amount  to  a discharge  of  the 
defendant — ^they  only  showed  a willingness  or  offer  in  a 
third  party,  to  have  paid  up  in  full  another  note  in  the  handa 
of  thS  payee  of  the  note  sued  on^  and  to  secure  which  other 
note,  the  one  sued  on  was  made  and  deposited  with  the 
payee  as  a security. 

The  facts  pleaded  shew  not  even  a discharge  of  the  first 
note;  and  if  they  had,  they  would  then  only  have  shewn 
that  this  defendant  was  held  liable  on  the  note  sued  on,  con- 
trary to  good  faith  and  against  an  understanding  collateral 
to  the  Doto--thoy  would  not  have  shewn  that  the  defendant 
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bad  given  any  satisfaction  to  any  one;  and  the  defence 
clearly  rested  on  an  alleged  fraudulent  consj^iracy  to  de- 
fraud the  defendant,  which  has  always  been  held  to  be  mat- 
ter of  excuse  for  not  pajdng,  but  not  matter  of  denial,  and  it 
certainly  is  not  matter  of  discharge. 

On  the  whole,  I think  the  cases  which  I have  cited  and 
stated  more  at  length  in  the  case  of  Muttlebury  et  al.  v. 
Hornby  et  ah,  establish  these  positions — that  when  the  plea, 
not  resting  upon  any  allegation  of  fraud  or  imposition,  or 
illegality,  or  bad  faith,  or  any  collateral  understanding  or 
agreement,  but  admitting  the  original  contract  and  va- 
lidity, sets  up  matter  of  satisfaction  or  discharge,  or  shews 
that  the  plaintiff  never  had  a cause  of  action,  the  plaintiff 
cannot  lejjly  la  the  genei^al  form,  but  must  single  out  and 
traverse  some  material  allegation  in  the  plea. 

Secondly : That  this  exception  to  the  use  of  the  replica- 
tion prevails,  when  the  defence  pleaded  consists  in  part  of 
matter  of  discharge  or  denial  or  destruction  of  plaintiff’s 
cause  of  action,  though  there  may  be  other  parts  of  the 
statement  in  the  plea,  which  arc  in  themselves  in  the  nature 
of  excuse  or  justification ; to  which  therefore,  if  they  stood 
alone,  the  plaintiff  might  have  icjjllod  de  injuria. — 4 M.  & 
W.  123. 

And  to  apply  these  principles  to  the  case,  I consider  that 
payment  of  the  note  before  the  day  when  it  becam#^  due, 
though  it  would  be  no  defence  against  an  endorser  who 
took  it  for  value,  and  without  iiuowieage  of  the  fact,  while 
it  was  yet  current,  is  yet  a valid  legal  defence,  as  much  as 
if  the  payment  were  in  course,  when  it  is  pleaded  with  the 
averment  that  the  plaintiffs  obtained  the  note  without  giving 
value  for  it.  The  latter  fact  is  only  pleaded  for  the  purpose 
of  , letting  in  the  defeiioe,  which  defence  of  itself,  when 
shewn  to  be  admissable,  is  matter  of  satisfaction  and  dis- 
charge, and  cannot  be  answered  in  the  general  form. 

But  there  is  great  room  to  doubt  on  the  general  current 
of  authorities ; and  I am  by  no  means  confident  that  my 
view  is  the  right  one. 

The  cases  which  chiefly  lead  me;  to  think  the  repHcation 
bad  are — Jones  v.  Senior,  4 M.  & W.  123 ; Parker  v.  Eiley, 
3 M.  & W.  23fi ; Schild  v.  Kilpin,  8 M.  & W.  613 ; Salter 
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V.  Purchell,  1 Q.  B.  E.  209 ; Jones  v.  Corbett  & Insoll,  5 Q. 
B.  E.  829 ; Whittaker  et  al.  v.  ^Jason,  2 Bing.  IT.  0.  359. 

Macaulay,  J. — In  this  case,  the  plea  is  payment  to  the 
payee  before  due,  and  the  transfer  of  the  note  afterwards  to 
the  plaintiff,  without  consideration  ; as  between  the  original 
parties  this  would  be  a plea  of  payment  at  the  day,  or  of  pay- 
,ment  before  the  day,  and  a discharge  of  the  promise  before 
breach ; unlike  the  last  case,  it  would  not  be  a plea  in  dis- 
charge of  the  broach  after  the  promise  broken,  and  in  chat 
light,  not  a plea  of  discharge;  as  between  the  original  parties 
a plea  of  payment  at  the  day  would  conclude  to  the  contrary, 
shewing  that  it  was  in  denial  of  the  allegation  of  non-pay- 
ment, which,  being  affirmed  by  the  plaintiff  and  denied  by 
the  defendant,  would  form  a perfect  issue  upon  a material 
point,  and  shew,  that  in  point  of  fact,  the  promise  had  not 
been  broken  as  alleged. 

A plea  stating  the  facts  specially,  would  shew  a discharge 
of  the  promise  or  contract  for  ado';;^”''^?  citation  before 

breach,  and  to  such  plea  not  being  simply  in  denial,  if  not 
in  effect,  a plea  of  payment,  I am  not  satisfied  de  injuria 
might  not  be  replied ; but  whether  or  not,  the  present  action 
is  between  the  maker  and  a more  remote  party,  who  have 
a c\g2^v prima  facie  right  of  action  by  indorsement,  (so  far  as 
the  pleadings  shew  before  the  note  became  due),  and  the 
defence  is  a previous  payment  and  a subsequent  transfer 
without  consideration. 

It  may  be  said,  the  defendant  could  not  in  special  repli- 
cation put  in  issue  both  allegations  in  the  plea,  viz.,  affirm 
consideration  and  deny  the  previous  payment,  both  of  which 
he  may  do  if  he  can  reply  de  injuria  generally,  but  that  is 
no  sufficient  test,  the  real  test  is,  whether  the  plea  is  in 
confession  and  avoidance,  and  also  in  excuse,  according  to 
the  limitation  in  Crogate’s  case.  It  may  be  said,  that  having 
already  paid  the  payee  and  then  holder,  the  defendant  re- 
quires no  excuse  for  not  paying  it  over  again  to  the  plain- 
tiff, who  afterwards  became  the  indorsee  without  considera- 
tion—10  M.  & W.  367;  1 C.  B.  215,  220— But  it  appears  to 
mo,  that  as  ho  left  outstanding  a nogociable  chose  in  action 
transferable  by  endorsement,  ho  does  want  an  excuse,  which 
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•excuse  consists  in  his  having  already  paid  a prior  party, 
under  whom  the  plaintiff  holds  without  value.  The  matter 
of  this  plea  does  not  deny  the  making  or  endorsing  in  fact, 
but  admitting  the  facts  as  alleged,  avoid  their  legal  effect 
bj  collateral  circumstances,  which,  if  true,  constitute  a bar, 
and  shew  that  the  plaintiff  never  had  any  right  of  action 
against  the  defendant,  by  reason  of  the  invalidity  in  law  of 
the  indorsement  to  render  the  defendant  liable.  (1  Bing. 
N.  S.  633 ; 10  M.  & W.  367.)  It  does  not  deny  any  fact  al- 
leged, or  necessarily  implied,  and  looking  upon  the  plaintiff 
as  the  holder  when  it  became  due,  it  admits  that  the  defen- 
dant did  not  then  pay  according  to  its  tenor  and  effect,  for 
the  reason  given ; in  other  words,  the  cause  or  matter  or  ex- 
ouse alleged.  There  is  in  this  plea  a more  distinct  admission 
of  the  breach  alleged  than  in  the  last  case,  and,  if  my  view 
in  that  case  be  correct,  it  of  course  governs  the  present. 

With  respect  to  the  other  grounds  of  demurrer,  the  repli- 
cation does  offer  a material  issue,  being  a traverse  of  all 
the  material  allegations  contained  in  the  plea,  including  a 
traverse  of  the  alleged  payment  to  Beatty;  in  the  form  of 
it  the  replication  resembles  closely  the  form  of  replication 
iie  injuria  in  debt,  as  given  in  the  form  of  Chitty,  jr. 

In  the  case  of  Schild  v.  Kilpin,  8 M,  & W.  673 — ^indorsee 
V.  acceptor,  the  declaration  alleged  that  defendant  promised 
to  pay  the  plaintiff  the  bill  when  due,  according  to  the  tenor 
and  effect  thereof,  and. that  he  had  not  paid  the  said  bill — * 
Which  the  court  evidently  considered  equivalent  to  the  alle- 
gation of  non-payment  to  the  plaintiff.  In  the  present  case 
the  third  count,  after  alleging  the  transfer  of  the  note  to  the 
plaintiff,  whereby  he  became  and  was  the  bearer  thereof, 
and  alleging  that  the  defendant,  therefore,  became  liable  to 
pay  the  amount  of  the  said  note  according  to  the  tenor  and 
effect  thereof,  and  (after  adding  the  fourth  count)  it  concludes 
by  alleging  that  the  defendant  had  not  paid  any  of  the  said 
moneys,  or  any  part  thereof,  to  the  plaintiff’s  damages  of 
£50.  The  case  of  Schild  v.  Kilpin  shews  that  this  is 
equivalent  to  alleging  a liability  to  pay  the  plaintiff  as 
holder,  and  non-payment  to  him  as  such.  If  so,  then  the 
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replication  to  the  plea  is,  that  the  defendant  of  his  own 
wrong,  and  without  the  cause  by  him  in  such  plea  alleged, 
neglected  to  pay  the  amonnt  of  the  said  note,  &c.  This 
means,  neglected  to  pay  the  plaintiff  as  the  alleged  holder, 
which  the  plea  admits  and  seeks  to  avoid.  The  operative 
words  of  the  replication,  as  constituting  a ti'averse  of  the 
plea,  are,  (without  the  cause  by  him  therein  alleged,)  in 
other  words,  without  the  matter  of  excuse  alleged,  which 
matter  is  payment  to  Beatty,  the  payee,  before  the  note 
became  due,  and  its  subsequent  transfer  to  the  plaintiff 
without  consideration— 11  East,  455  j I Q.  B.  214-5;  1 M. 
.&  W.  68,  364,  563;  Tyr.  PI.  60Q,  6 ; 3 M.  & W,  233; 
5 A.  & E.  237 — The  replication  is  not  in  strict  conformity 
with  the  precedents,  when  used  in  actions  of  assumsit, 
which  this  is — it  is  more  like  those  adopted  in  actions  of  debt 
— 1 Q.  B.  203-4  ; 12  Jurist,  43 — but  still  I consider  it  suffi- 
cient, so  far  as  the  grounds  of  special  demurrer  go.  The 
1st  is,  that  the  plea  is  pleaded  in  bar  to  the  3rd  count,  and 
not  as  a matter  of  confession  and  avoidance,  and  that  the 
plaintiff  has  no  right  to  reply  de  injuria  thereto.  This  was 
disposed  of  in  the  first  case,  and  I suppose  it  involved  the 
main  or  only  point  relied  upon. 

The  2nd  is,  that  the  replication  neither  takes  nor  offers 
any  material  issue  whatever  on  the  3rd  plea ; I have  above 
expressed  my  opinion  that  it  does. 

Tho  third  is,  that  it  is  impossible  to  discover  therefrom, 
whether  the  plaintiff  intends  to  deny  the  paymentto  the  said 
John  Beatty,  as  stated  in  the  plea,  or  to  admit  the  same ; I 
think  it  clearly  does  deny  it. 

The  last  is,  that  the  plaintiff  attempts  to  put  in  issue  two 
separate  and  distinct  statements  in  the  plea,  upon  either 
of  which  he  could  bpve  offered  a good  and  material  issue. 
That  the  replication  does  put  issue  two  separate  matters, 
viz.,  the  payment  to  Beatty  as  alleged,  and  the  transfer  to 
the  plaintiff  without  consideration,  is,  I think,  clear,  for  the 
effect  of  such  a replication  is  to  traverse  all  the  material 
allegations  in  the  plea,  and  nothing  more,  and  both  these 
allegations  are  material — Tyr.  PI.  652;  Stephens’  Plead- 
ing, 213  ; 1 Bing.  N.^S.  386-7;  3Q.  B.  768;  8 A.  & E.  879; 
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10  Bing.  15  ; 2 M.  & W.  1S9,  96,  349 ; 12  Jurist,  43,  269  ; 
10, M.  & W.  361 ; 2 Dow.  N.  S.  252,  &c. 

But  if  the  plea,  being  matter  of  excuse,  entitled  the  plain- 
tiff to  reply  de  injuria^  it  cannot  be  objected  to,  that  it 
traverses  two  separate  matters,  when,  as  here,  both  are  mate- 
rial and  essential,  together  forming  one  ground  of  defence. 
On  the  subject  of  special  denials,  by  way  of  replication,  I 
would  refer  to  Bramah  v.  Boberts,  1 Bing.  N.  & S.  469 ; 8. 
M,  L T.  890-1 ; Tyr.  Pleading,  590,  1,  3 ; 2 D.  N.  S.  43  ; 3 
M.  & S.  785 — on  the  objection  of  duplicity  to  the  replication 
de  injuriay  in  this  case,  I have  expressed  my  opinion  already 
—Tyr.  Pleading,  593,  600;  13  M.  & W.  169,  70;  Tyr. 
Pleading,  604 ; 2 B.  & C.  908,  (De  Wolf  v.  Bevan,  3,  M.  G,. 
801,  5 (n.  4.) 

McLean,  J. — The  plaintiff  being  the  holder  of  the  note, 
no  m;*ti.er  whether  before  or  after  it  became  due,  held  an 
instrument  by  which  the  defendant  promised  to  pay  him  as 
bearer,  ^hc  money  mentioned  in  it.  He  had  a promise  in 
his  favour,  and  had  prima  facie  a right  to  enforce  it  by 
action.  He  availed  himself  of  that  right,  and  brought  his 
action  for  the  breach  of  the  promise.  The  defendant  then 
comes  into  court  to  answer  for  the  breach  of  promise  com- 
plained of.  He  cannot  deny  the  making  of  the  note — he 
cannot  deny  that  it  contains  a promise  to  pay  a certain 
sum  to  the  bearer,  nor  can  he  deny  that  the  plaintiff  is  the 
bearer.  But  he  says  he  has  become  the  bearer  without 
consideration,  after  the  note  was  paid  to  the  payee ; and  on 
that  account  he  (defendant)  is  not  liable  or  bound  to  pay 
the  plaintiff. 

It  is  unnecessary  to  go  over  the  same  ground  as  in  the 
case  of  Muttlebury  et,al.  v.  Hornby  et  ah,  in  which  the 
same  question  has  been  raised.  In  this  case,  as  in  that,  I 
think  the  plea  must  only  be  considered  as  an  excuse,  for  not 
performing  a promise  which  appears  on  the  face  of  the  note, 
to  pay  the  plaintiff  as  bearer  the  amount  of  it.  The  repli- 
cation appears  to  me,  under  this  view  of  the  plea,  to  be 
good. 

Sullivan,  J. — The  judgment  pronounced  in  the  case  of 
Muttlebury  et  al.  v.  Hornby  et  ah,  makes  it  unnecessary 
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for  me  to  say  more  on  the  subject  of  replications  de  injuria 
in  cases  like  the  present,  except  that  I see  no  material  dif- 
ference, whether  the  payment  pleaded  and  replied  to,  was 
made  before  or  after  the  note  fell  due — I think  the  replica- 
tion de  injuria  good  in  both  cases. 

Draper,  J.,  being  in  the  Practice  Court  during  the  argu- 
ment, gave  no  judgment. 

Per  Cur, — Judgment  for  the  plaintiff  on  demurrer. 

Eobinson,  C.  J.,  dissentiente. 


Adamson  v.  McNab. 

A.,  a riparian  proprietor  below  the  stream,  pens  the  water  back  upon  a 
proprietoT^  B.  above,  so  as  to  overflow,  at  certain  seasons,  B.  ’s  land, 
upon  which  B.  sues  A.  and  recovers  damages.  B.  then  digs  sluices 
close  to  the  side  of  the  stream  which  has  the  effect  of  diverting  the 
water  in  large  quantities  (much  greater  than  that  penned  back  by  A.  ’s 
dam,)  from  the  natural  bed  of  the  stream,  and  past  A.’s  mill.  A sues 
B. — B.  justifies  the  diversion  of  the  water,  contending  that  his  sluices 
became  necessary  to  remove  the  injury  caused  by  A.’s  dam,  and  Liz 
raising  the  water  thereby  ; but  Held,  per  Cur.,  such  justification  no 
defence,  under  any  state  of  pleading,  certainly  not  under  the  general 
issue,  which  was  the  only  plea  in  this  case. 

Macaulay,  J.  dissentiente,  who  was  of  opinion,  that  a new  trial  should 
be  granted  for  misdirection,  on  the  ground,  that  the  diversion  of  the 
water  having  been  occasioned  by  the  combined  act  of  both  the  plaintiff 
and  defendant,  viz.,  by  the  dam  of  the  plaintiff,  and  by  the  sluices  of 
the  defendant,  not  being  merely  a question  of  damage,  but  a good  de- 
fence to  the  action,  and  admissible  under  the  general  issue,  should 
have  been  left  at  the  trial  as  a question  of  fact  for  the  jury. 

Case  for  diverting  water  from  plaintiff’s  mill.  The  de- 
claration contained  five  counts.  1st.  Stating  plaintiff’s  pos- 
session of  a mill  with  the  appurtenances,  and  his  right,  hy 
reason  thereof ^ to  enjoy  the  benefit  of  the  water  of  a stream 
to  flow  to  the  mill,  and  that  defendant,  on,  &c.,  wrongfully 
dug,in  the  sides  of  the  stream  above  the  mill,  divers  trenches, 
&c.,  and  thereby  wrongfully  diverted  large  quantities  of  the 
water  away  from  the  mill,  and  prevented  the  water  of  the 
stream  from  running  along  its  usual  course  to  the  mill,  as 
the  same  of  right  ought  to  have  done,  whereby,  &c, 

2nd  count,  stating  plaintiff’s  possession  of  a mill  near  to 
a stream,  which  of  right  ought  to  flow  into  the  mill  suffici- 
ent for  supplying  the  same  with  water ; and  that  defend- 
ant wrongfully  dug  trenches  so  near  the  bank  of  the  stream 
above  the  mill,  that  the  water  burst  through  the  bank  and 
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flowed  into  the  trench,  so  that  sufficient  water  for  the  mill 
did  not  flow  to  the  mill. 

3rd  count,  stating  plaintiff’s  possession  of  a close  near  to 
a stream,  which  of  right  should  run  and  flow  in  great 
abundance  to  plaintiff’s  close,  and  that  defendant  wrong- 
fully di  verted  and  turned  large  quantities  of  the  water  of 
said  stream  away  from  the  close  of  plaintiff,  and  prevented 
the  stream  from  flowing  along  its  usual  course  to  the  close 
of  the  plaintiff. 

4th  count,  not  material,  the  issue  raised  thereon  having 
been  found  for  defendant. 

5th  count,  stating  plaintiff’s  possession  of  a mill  near  to  a 
stream,  which  of  right  ought  to  flow  in  abundance  to  plain- 
tiffs mill  for  supplying  the  same  with  water,  and  that  defen- 
dant wrongfully  widened  and  deepened  certain  sluices  and 
water  courses  leading  out  of  the  stream,  and  thereby  divert- 
ed a much  larger  quantity  of  water  than  had  before  used  to 
flow  put  of  the  stream  away  from' the  mill,  by  reason 
whereof,  &c. 

Pleas — 1st,  not  guilty. 

2nd,  to  first  count,  that  plaintiff  by  reason  of  the  posses- 
sion of  the  mill,  of  right  ought  not  to  have  had  and  enjoyed 
the  benefit  of  the  water  of  the  stream  in  that  count  mention- 
ed, modo  et  forma. 

3rd,  to  the  second,  third  and  last  counts,  that  at  the  time, 
&c.,  the  streams  in  those  counts  mentioned  ought  not  to  have 
flowed,  nor  had  they  been  used  to  flow  to  the  mills,  close  and 
premises  of  plaintiff,  modo  et  forma, 

4th,  to  first,  second,  third  and  last  counts — actio  non  accre- 
mt  infra  sex  annos. 

6th,  demurred  to. 

6th,  to  fourth  count,  issue  found  for  defendant. 

Issue  joined  on  the  first  four  pleas. 

At  the  trial  the  plaintiff  proved  his  possession  of  the  mill 
and  of  the  land  adjoining  the  defendant’s,  for  about  ten 
years  or  more,  and  gave  evidence  of  the  supply  of  water 
which  before  the  defendant  dug  the  ditch  complained  of, 
came  to  the  mill.  He  gave  evidence  further,' that  within 
six  years  before  the  action  was  brought,  the  defendant  and 
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persons  in  his  employ  4ug  the  ditch  complained  of,  not  into 
the  stream,  but  near  the  bank  of  it,  and  thence  to  a natural 
gully,  which,  passing  through  defendant’s  land  in  a circui- 
tous direction,  discharged  the  water  again  into  the  stream 
below  plaintiffs  mill  dam,  though  at  a place  where  defen- 
dant owned  or  Claimed  to  own  the  land,  passing,  in  fact, 
round  the  portion  of  land  owned  by  plaintiff  On  that  bank 
of  the  stream  : that  the  soil  of  the  bank,  and  also  where 
the  ditch  was  cut,  was  soft,  and  that  in  spring  and  fall,  and 
during  freshets,  the  stream  overflowed  its  banks,  and  cover- 
ed the  flats  on  that  side  the  stream,  particulaily  where  the 
ditch  was  cut,  so  that  in  a very  short  time  a channel  was 
worn  through  from  the  stream  into  the  ditch,  which  kept 
constantly  growing  wider  and  deeper  until  about  one-third 
of  the  Whole  water  of  the  stream  was  diverted  through  this 
channel  entirely  from  plaintiff’s  premises. 

"The  plaintiff  endeavoured  to  create  the  impression,  by  his 
evidence,  that  the  defendant  extended  his  ditch  near  to  the 
edge  of  the  bank  in  the  expectation  of  the  hreach  being 
made,  which  took  place ; if  he  did  not  actnally  dig  it  to  the 
edge  of  the  bank. 

On  the  defence  evidence  was  given,  shewing  that  since 
the  plaintiff  had  occupied  these  premises  he  had  altered  and 
raised  the  dam  &c.,  by  which  the  water  was  kept  'back  and 
turned  into  a race-way  leading  out  of  the  stream  on  the  op- 
posite bank  to  that  wh  ere  the  ditch  was  cnt,  and  so  to  the 
plaintiffs  mill.  That  by  means  of  this  dam  the  water  was 
permanently  kept  at  a much  higher  level  within  its  hanks, 
in  defendant’s  land,  than  it  would  have  been  if  there  had 
been  no  such  obstruction,  to  do  which  it  was  contended  the 
plaintiff  shewed  no  right ; that  the  water  thus  held  back 
soaked  through  and  injured  defendant’s  land^  and  that  he 
cut  this  ditch  to  drain  his  land  and  for  no  other  purpose,  and 
it  was  insisted,  that  this  ditch  being  necessary  to  remove  an 
injury  caused  by  the  plaintiff’s  dam,  and  the  raising  the 
water  thereby,  the  plaintiff  could  not  maintain  an  action, 
though  he  had  sustained  damages  resulting  from  the  dig- 
ging of  the  ditch,  as  he  was  the  first  wrongdoer. 

The  jury  were  told  to  decide  whether  the  plaintiff  had 
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sustained  injury  by  the  cutting  of  the  ditch  by  the  defen- 
dant; that  the  plaintiff  , had  given  evidence,  on  the  issue^ 
joined,  as  to  the  right  to  have  the  water  flow,  sufficient  to 
entitle  him  to  a verdict ; that  if  they  found  the  ditch  wa& 
dug  within  sx  years,  or  if  earlier,  if  they  found  the  inju- 
ry to  the  plaintiff  from  it  to  have  commenced  within  six. 
years,  the  plaintiff  was  entitled  to  succeed  on  the  issue  of 
the  statute  of  limitations  ; and  that  if  the  defendant  caused 
the  injury  complained  of,  though  it  may  have  been  aggra- 
vated by  the  plaiu tiff’s  raising  the  level  of  the  water  within 
the  banks  of  the  stream — the  defendant  was  liable,  the  lat- 
ter consideration  going  only  to  the  question  of  damages. 
They  found  for  the  plaintiff,  3?. 

Freeman,  of  Hamilton,  obtained  a rule  for  a new  trial  on 
the  law  and  evidence,  rnd  for  misdirection.  Cameron,  Q, 
C.,  shewed  cause.  The  authorities  cited  were  3 M.  & W.  244;, 
12  Law  Journal,  N.  S.  301,  C.  P.;  11  Jurist,  883;  6 C.  &P. 
529  j 3 B.  & Ad.  7^1 ; 3 Hev.  & Man.  739  ; 1 A.  & E.  493 ; 2 
Boll’s  Abr,  Nuisance,  1 ; 16  E.  E.  215 ; 5 B & Ad,  827 ; Moo* 
& Mai.  365  ; 4 C.  & P.  106 ; 5 0.  t P.  426;  1 B.  & Ad.  874;  a 
TJ.  C.  E.  189. 

Eobinson,  C.  J. — I am  of  opinion  that  the  trial  in  this 
case  resulted  properly  in  a verdict  for  the  plaintiff.  Leaving 
for  the  moment  out  of  view  any  technical  objections  founded 
on  the  mode  of  stating  the  injuiy,  or  the  particular  issues 
raised  by  the  pleadings,  I consider  that  the  plaintiff  bad  a 
clear  legal  ground  of  action  upon  the  facts  proved  by  his^ 
witnesses.  Occupying  land  on' the  banks  of  a stream.be 
had  a common  law  right  to  have  the  water  of  the  stream 
flow  past  him  in  its  natural  course,  without  any  part  of  it 
being  diverted  or  diminished  in  quantity,  or  deterioriated 
in  quality  to  his  damage  by  any  person  living  above  him. 

To  entitle  him  to  claim  that  right  for  any  purpose  to  which 
it  might  suit  him  to  apply  it,  there  was  no  necessity  that  he- 
should,  before  the  wrongful  act  complained  of,  have  made 
that  particular  use  of  the  water  in  which  he  states  himself 
to  have  been  molested,  either  for  twenty  years,  or  for  any 
length  of  time.  If  the  plaintiff  had  come  only  a week  before 
the  injury,  and  put  a mill  upon  the  stream,  he  would  have 
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:as  clear  a right  to  enjoy  the  continued  full  flow  of  water, 
without  diversion  or  obstruction,  as  if  he  had  been  using  a 
mill  there  for  twenty  years. 

If,  indeed,  the  defendant,  occupying  land  on  the  stream 
above  Dim,  had  acquired  a right  by  twenty  years’  continued 
enjoyment,  t©  make  any  change  in  the  natural  flow  of  the 
water,  that  might  have  abridged  the  plaintiff’s  right,  which 
otherwise  is  a natural  right,  depending  upon  no  length  of 
user  for  its  foundation. 

The  injury,  therefore,  which  the  plaintiff  in  this  case 
complains  of,  though  it  has  been  shewn  to  have  been  suffer- 
ed by  him  only  in  regard  to  his  mill,  would  give  him  a 
good  claim  to  compensation,  however  recently  his  mill  may 
have  been  erected.  This  right  does  not  accrue  to  him  by 
reason  of  his  mill,  but  as  owner  of  the  land  along  which  the 
stream  ought  to  flow,  though  it  is  the  injury  to  his  mill 
which- gives  him  his  claim  to  damages. 

Then  what  is  the  nature  of  the  injury  ? 

There  were  ditches,  it  seems,  dug  by  the  defendant  and 
his  servants  within  a short  period  of  this  action  being 
brought,  whibh  led  a great  part  of  the  water  of  the  stream 
out  of  its  natural  channel,  through  the  defendant’s  land, 
into  a I'avine,  along  which  it  finds  its  way  through  the  de- 
fendant’s land  into  the  river  again,  but  not  until  it  has  got 
below  the  plaintiff’s  mill  ; so  that  the  quantity  of  water 
which,  before  these  ditches  were  dug,  used  to  flow,  and 
which  of  right  should  continue  to  flow,  in  the  bed  of  the 
river,  through  the  plaintiff’s  close,  and  past  his  mill,  the 
plaintiff  has  been  lately  deprived  of. 

The  defendant’s  alleged  substantial  reasons  against  being 
made  liable  for  the  injury,  are  two.  1st.  He  says  he  he  did 
not  dig  the  ditches  actually  into  and  through  the  side  of  the 
stream,  but  only  commenced  them  near  the  side  of  the 
stream  : and  though  he  admits  that  the  ditches  are  now  in 
fact  open  all  the  way,  so  as  to  admit  the’  Water  directly  run- 
ning into  them,  yet  he  says  that  is  because,  from  the  porous 
nature  of  the  soil,  the  river  has  gradually  worn  away  the  in- 
tervening earth  j and  that  if  he  is  liable  in  any  respect  for 
the  consequences,  it  is  only  because  he  dug  the  ditches  care- 


118 


queen’s  bench,  HILARY  TERM,  12  VIC. 


lessly  or  unskilfully  ; and  that  the  action  against  him  should 
have  been  special,  for  the  consequental  injury,  as  in  Dodd 
et  al.  V.  Holme,  3 Hev.  & Mann.  739. 

In  the  next  place  he  denies  that  he  is  culpable  at  all,  be- 
cause he  alleges  that  the  defendant  had  wrongfully  dammed 
up  the  stream  to  a gioaLer  extent  lately  than  bad  before 
been  done,  thereby  penning  back  the  water,  and  causing  it 
to  flow  over  and  through  the  bank  of  the  stream  upon  the 
defendant’s  land ; and  this,  he  contends  gave  him  a right  to, 
do  all  that  has  been  proved  against  him. 

With  respect  to  the  first  point,  if  it  would  have  been  more 
correct  to  have  framed  the  declaration  in  the  manner  sug- 
gested, yet  I do  not  find  that  an  objection  of  that  kind  was 
taken  at  the  tidal,  and  unless  it  were,  then,  as  the  plaintiff 
could  recover  by  another  form  of  declaring,  it  would  not  be 
sufficient  ground  for  setting  aside  the  verdict,  especially 
when  the  damages  are  so  small,  But  the  objection,  at  any 
rate,  would  only  clearly  lie  to  the  mode  of  stating  tho  in- 
jury in  the  first  count,  certainly  not  in  respect  to  the  third 
count,  nor,  I think,  in  respect  to  the  second  or  fifth. 

It  may  be  truly  charged  that  the  defendant ‘‘diverted  the 
water  of  the  stream,”  as  laid  in  thethird  count,  for  he  dug 
ditches  so  near  to  it  that  in  thuir  effect,  considering 

the  porous  nature  of  the  soil,  they  havedrawn;Water  out,  of 
the  river,  which  runs  off  by  them,  and  away  from  the  plain- 
tiff’s premises^  This  has  clearly  been.tthe  effect,  whether  the 
defendant  intended,  it  or  not } and  there  is^groundin  thOiOvi- 
denceforthe  belief  that  such  was  his  intention,  for  it  is 
sworn,  that  on  one  occasion;  when > a log  that  had; floated 
down  the  river,  hadacoidentlyGljsedtho^tnpnth  of  the  ditch, 
so  as  to  prevent,  the  water  of  the, river  fi*om  running  into 
it,  the  detendant  removed  the  log  in  order  to  give  it  way  ; 
and  there  were -expressions  proved  tp^have  been  used  by  the 
defendant,  in  regard  to  the  digging  and  widening  of  these 
ditches,  which  might  well  lead  the  jwy  to  eonelude  that  hl» 
desire  and  intenlipn  was  to  draw  off  the  water  from  the 
river. 

It  is  upon  the  aeoomi  • point,  namoly^  ^e  defendant’s  justi- 
fication or  exoase  fpr  making  these,  ditches,  that  the 
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merits  of  the  case  principally  turn.  That  was  the  point  to 
which  Mr.  Freeman  chiefly  applied  himself  in  arguing  the 
case  for  the  defendant. 

I consider  that  the  plaintiff’s  right  to  recover  is  free  from 
auy  dijficulty  on  that  ground.  I have  looked  carefully  at 
the  cases  cited  for  the  defendant,  and  see  nothing  in  any  of 
them  that  can  fairiy  be  taken  to  support  the  principle  for 
which  he  contends.  Following  the  case  of  Mason  v.  Hill 
through  its  several  stages,  as  reported  in  3 B.  & Ad.  304 ; 
5 B,  & Ad.  1 ; 2 Nev.  & Mann.  14 ; and  referring  to  Frankum 
V.  Lord  Falmouth,  9 G.  & P.  529  ; and  to  Brewett  v.  Sheard, 
^G.  &P.  465;  4 Nev.  & Mann.  330,  and  to  the  other  cases 
bearing  upon  the  question,  1 can  see  none  which  could 
warrant  us  in  treating  this  verdict  as  illegal* 

Admitting  that  the  plaintiff,  by  erecting  his  dam,  has 
penned  the  watei’  back,  and  occasioned  it  to  flow  over  the 
defendant’s  land,  that  would  give  a right  to  the  defendant 
to  prosecute  him,  as  he  has  done,  for  the  damage  sustained, 
to  say  nothing  of  any  right  he  might  claim  to  enter  and  abate 
tbe  nuisancei  It  would  give  the  defendant  no  right  to  deal 
with  the  water  of  the  stream  as  he  pleases;  It  might  justify 
the  act  of  the.defendant  to  a certain  extent,  but  not  to  every 
extent.  That  would  be  setting  up  the  feu  talionis  as  the 
standard  of  right; 

It  has  been  argued;  that  the  very  fact  that  the  defendant 
has  recovered  in  ah  action  against  this  plaintiff  for  the 
Wrongful  flooding  of  his  land,  by  means  of  the  plaintiff’s 
dam,  is  . of  itself  oonelusiveagainst  the  plaintiff’s  right  to  suc- 
ceed in  this  action  j but  no  such  cousequefaee  reasonably 
follows;  each  is  bound  to  do  no  unnecessary  injury  to  the 
other,  and  each  is  liable  to  answer  in  damages  if  be  trans- 
gress the  rule.  The  two  wrongs  spoken  of  may  bear  no  pro- 
portion to  each  other  in  their  effects,  and  the  one  cannot,  on 
any  principle,  (short  of  necessity)  privilege  the  other* 

In  Mason  v.  Hill,  5 B;  & Ad^  14,  a similar  defence  was  ad- 
vanced ; hilt  the  oourt  n\et  it  by  observing “ The  learned 
counsel  for  the  defendant  argued,  that  because  the  plain- 
tiff pulled  down  the  dam  at  the  Sitchwell  tree,  in  oonse^ 
quence  of  which  the  new  dam  was  erected^  he  must  be 
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considered  as  the  author  of  the  mischief,  ?nd  no  right 
to  complain  of  it.  It  is,  however,  quite  impossible  to  main- 
tain such  a position.  If  the  plaintiff  committed  a wrongful 
act  in  demolishing  the  dam,  the  defendants  might  have 
restored  it  or  brought  an  action.  They  had  no  right  to 
construct  another  at  a different  place,  and  by  means  of  it 
abstract  more  water  than  the  other  did.” 

It  was  found  at  the  trial  of  this  cause,  that  the  ditches  of 
which  the  plaintiff  complains,  actually  carr}^  off  a very  large 
portion  of  the  water  of  the  stream  ; that  they  are  wearing 
deeper  and  wider  every  yeai,  itnd  will  soon  lead  off  more 
of  the  water  than  will  be  left  in  the  natural  bed  of  the  rivei*. 
The  fact  of  the  plaintiff  having  wrongfully  penned  back  the 
water,  can  never  authorise  the  defendant  thus  to  change  its 
course.  It  can  never  justify  him  in  doing  so  much  more 
than  is  necessary  for  relieving  himself  from  the  inconve- 
nience he  complains  of. 

The  cases  of  Frankum  v.  Lord  Falmouth,  and  of  Brewett 
v.  Sheard,  which  I have  already  referred  to,  seem  to  come 
nearest  to  the  present ; but  they  certainly  afford  no  coun- 
tenance, to  the  defence  set  up  here,  the  latter  particularly 
shews  io  x^Atent  and  on  what  principle  alone  it  can  be 
thought  reasonably  to  urge  such  a justification. 

The  defendant’s  counsel,  on  the  argument  of  this  rule, 
observed,  that  if  this  verdict  can  be  supported,  then  it  never 
can  be  safe  for  a proprietor  of  land  to  drain  his  fields  into  a 
neighbuuiiug  nver.  The  answer  to  that  is,  that  it  may  not 
be  safe  always  to  do  so,  without  regard  to  consequences. 
Sic  utere  tuo  ut  alienum  non  IxBdas,  is  a maxim  that  we  can 
seldom  venture  to  lose  sight  of.  If,  instead  of  laying  down 
a drain  of  stone,  or  brick  or  wood,  well  secured  at  the  mouth, 
so  as  to  answer  only  the  purpose  intended,  of  , draining  into 
a stream  from  land  above,  the  owner  of  adjacent  land  should 
content  himself  with  digging  a mere  ditch  through  loose 
earth,  which  will  wear  deeper  and  wider,  so  that  at  length, 
instead  of  draining  into  the  river,  it  drains  out  of  it,  he  can 
hardly  regard  himself  as  doing  no  wrong  to  those  living 
below  him  on  the  stream. 

. If,  indeed,  the  defendant  could  have  convinced  the  jury 
that  the  plaintiff  having  wrongfully  penned  back  the  stream. 
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he,  the  defendant,  had  done  nothing  more  than  making  a 
ditch,  which  had  no  greater  effect  than  to  carry  off  the  water 
which  arose  above  the  natural  bed  of  the  stream,  then  his 
case  would  have  stood  on  other  ground,  though,  were  it  so, 
that  act  on  his  part  might  have  admitted  of  a doubt  which  I 
need  not  discuss.  But  'it  is  quite  clear,  on  the  evidence, 
that  this  is  not  what  the  defendant  had  done,  and,  in  the 
nature  of  things,  his  act  cov.^d  not  have  had  that  limited 
effect.  It  was  clearly  proved  on  the  trial,  and  is  not  denied, 
that  in  certain  seasons  of  the  year,  and  during  freshets  at 
all  seasons,  the  river  would  naturallj^  its  banks,  in 

other  words,  would  rise  higher  th"’i  the  level  at  which  the 
plaintiff’s  dam  is  capable  of  holding  it  back;  for  it  is  not 
pretended  that  the  dam  keeps  up  the  water  higher  fhnn  the 
natural  flow  would  at  any  time  rise  to.  At  all  such  sea- 
sons, then,  of  high  water  the  plain  tiff  would  have  had  more 
water  for  the  use  of ' his  mill  than  he  can  now  have  at  any 
time  with  the  aid  of  his  dam,  for  •<he  Hitches  which  the 
defendant  has  dug,  must  have  the  effect  of  keeping  down 
the  water  to  a level,  above  which  it  would  at  all  times  rise 
by  the  mere  natural  flow  of  the  stream,  if  no  such  ditches 
were  there. 

It  cannot  be  said  that  this  would  be  no  damage  to  the 
plaintiff’s  mill.  Indeed  as  there  can  be  no  ordinary  water 
line  on  the  sides  of  a stream  of  this  kind,  but  the  level  is 
perpetually  fluctuating  with  the  seasons,  and  is  liable  to  be 
changed  by  every  fall  of  rain,  it  would  be  impossible  to 
make  a ditch  by  which  it  could  be  shewn  the  river  was  at 
all  times  kepi  d., ..  ^ to  that  level  at  which  it  would  have 
been,  if  the  plaintiff’s  dam  were  away,  and  not  lower. 

It  has  been  argued,  that  as  the  plaintiff’s  act  in  erecting 
his  dam  was  unlawful,  and  occasioned  an  injury  to  the 
defendant,  he  must  stand  all  the  consequences  of  defendant’s 
acts,  and  can  sustain  no  action,  because  he  is  himself  in 
fault;  that  is,  either  exclusively  in  fault,  or  at  least  in  fault 
as  well  as  the  defendant  is.  And  those  cases  were  referred 
to,  where  in  cases  of  collision  at  sea  or  between  carriages 
on  land,  when  both  parties  were  in  some  degree  guilty  of 
Oegligence,neither  can  maintain  an  action— Luck  v.  Seward, 

9 6 u.  c.  Q.  B. 
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4 C.  & P.  108,  and  Luxford  v.  Large,  5 0.  & P.  425,  were 
cited  ; and  there  are  many  such  cases,  but  they  are  expressly 
decided  on  the  principle,  that  from  the  carelessness  of  both 
parties,  it  is  impossible  to  pronounce  whether  the  negligence 
of  the  defendant  really  occasioned  the  injury  complained  of 
or  not.  there  can  be  no  doubt  on  that  point,  there  is 

no  difficulty  in  holding  the  person  liable  who  clearly  has 
inflicted  an  unnecessary  injury,  even  although  the  other 
party  has  not  been  perfectly  regular  in  his  conduct;  and 
there  have  been  cases  expressly  decided  on  that  ground. 
But  these  are  acts  deliberately  done  by  the  respective  par- 
ties at  different  times,  not  like  a case  of  sudden  collision, 
where  is  impossible  to  measure  the  exact  degree  of  care- 
lessness’which  each  has  to  answer  for,  when  both  have  been 
in  fault,  and  still  more  difScult  to  determine  what  share  the 
carelessness  of  either,  had  in  producing  the  unfortunate 
result. 

Then,  when  we  look  at  the  pleadings,  we  see  that 'there 
is  no  plea  under  which  the  defendant  could  properly  set  up 
such  a defence.  The  court  decided,  in -Frankum  v.  Lord 
Falmouth,  4 Nev.  & Mann.  230,  that  it  is  not  admissible 
under  the  general  issue,  because  that  only  denies  the  fact  of 
diversion,  not  that  it  was  wrongful.  1 mention  this  only 
as  an  additional  reason  why  this  defence  should  not  prevail^ 
for  my  opinion  is  that  the  facts  do®  not  furnish  a defence. 

On  the  whole  I see  no  good  ground  for  setting  aside  tho 
verdict  though  the  defendant  ought  to  have  succeeded  on 
' the  first  count,  because  that  rests  the  claim  on 'the  posses- 
sion of  the  mill,  whereas  the  right  in  this  case  does  not  rest 
on  that  ground.  The  verdict  being  general,  only  affects'the 
costs  of  the  first  count,  and  the  defendant  does  not  seem  to 
have  requested  at  the  trial,  that  a verdict  should  be  entered 
for  him  on  the  first  count. 

On  the  other  count  the  verdict  seems  to  me  to  be  well 
supported,  for  it  was  left  to  the  jury  to  say,  whether  the 
diversion  complained  of  did  not  arise  from  the  ditches 
which  the  defendant  had  dug ; they  were  satisfied  that  it 
did,  and  they  could  hardly  have  any  doubt  on  that  po-int. 
If  there  had  been  no  such  ditches,  the  water,  in  the  natural 


123 


ADAMSON  V.  m’nAB. 

state  of  things,  though  raised  in  the  bed  of  the  stream, 
would  have  pressed  equally  and  generally  against  the  sides, 
and  would  not  have  found  vent  by  a narrow  ditch  into  a 
ravine  on  the  defendant’s  land.  In  the  course  of  ages  it 
had  not  done  so,  though  the  evidence  proved  that  it  had 
frequently  overflowed  the  banks  altogether,  and  at  all  such 
times,  it  must  have  been  higher  than  the  defendant’s  dam 
can  raise  it. 

Before  we  could  hold  that  the  learned  judge  ought  to 
have  directed  the  jury  absolutely  to  find  for  the  defendant, 
merely  because  the  plaintiff  had  raised  the  water  in  some 
degree  by  his  dam,  we  must  come  to  the  conclusion,  that 
whenever  a party  erects  a dam,  which  h^s  the  effect  of 
keeping  back  the  water  above  him  to  a certain  heightin 
the  bed  of  the  stream,  his  neighbour  higher  up  the  stream, 
may  divert  from  the  stream  all  the  water  that  would  other- 
wise flow  along  it.  It  was  proved  on  the  trial,  that  the 
stream  would  at  times  in  each  year,  rise  quite  above  the 
banks,  or,  in  other  words,  higher  than  the. dam  can  keep  it 
back;  and  at  such  times  it  would  be  against  the  fact  to 
say  that  the  defendant’s  ditches  had  no  other  effect,  than 
draining  ^way  the  water  kept  by  the  dam  above  its  natural, 
level. 

If  the  defendant  would  rest  the  defence  of  his  act,  there- 
fore, on  the  legal  principle,  that  he  had  a right  to  do  what 
was  necessary  for  abating  a nuisance,  the  first  answer  is, 
that  he  had  done  more  than  was  necessary  for  that  purpose, 
and  has  diverted  more  water  than  it  can  be  truly  said  the 
plaintiff’s  dam  kept  back;  and,  2ndly,  that  any  defence  of 
that  nature  must  be  specially  pleaded. 

Macaulay,  J. — The  sixth  issue,  being  found  for  the  defen- 
dant, is  not  moved  against  and  is  not  nowin  question.  So 
the  fifth,  being  an  issue  in  law  has  been  already  disposed  of. 
The  fourth  issue,  found  for  the  plaintiff,  seems  warranted  by 
the  evidence. — 16  East.  215.  The  second  issue  is  in  favor 
of  the  defendant.  The  third  issue  is  raised  under  the  third 
plea  to  the  second,  third,  and  fifth  counts.  The  first  issue  is 
on  the  plea  of  not  guilty,  and  the  case  at  present  depends 
upon  the  third  and  first  issues.  The  third  plea  appears  to 
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me  to  put  in  issue  only  the  plaintiffs  right  to  the  water,  in 
its  natural  flow ; for  the  declaration  does  not  now  assort 
anything  more,  or  claim  any  right  to  obstruct  it  by  grantor 
long  enjoyment — 1 C.  & P.  465,  Drewett  v.  Sheard  ; 1 C.  & 
J.  20,  Brown  v.  Windsor ; 1 Cam.  463,  Balston  v.  Burstead; 
6 C.  & P.  529;  2 A.  & E.  425;  4 A.  & E.  369-16 ; 3 B.  & 
Ad.  135;  2 B.  & A.  363;  12  Jurist,  292,  504-5.  Conse- 
quently, the  main  consideration  is  the  effect  of  the  evidence ; 
under  the  plea  of  not  guilty. — 12  M.  & W.  3o3,  Acton  v. 
Blundell. 

By  the  new  rules,  the  wrongful  act  alleged  only  is  put  in 
issue ; but]  upon  the  best  consideration,  it  does  not  seem  to 
me  that  the  only  fact  in  issue  is  whether  the  defendant 
due:  the  ditch,  &c.,  or  not — but  whether  he  diverted  the  water, 
to  the  jflaintiff’s  prejudice,  which  is  the  wrongful  act  al- 
leged.—6 M.  & W.  665 ; 3 M.  & W.  244-5. 

If,  under  tho  plea  of  not  guilty,  the  case  could  be  res- 
tricted to  the  .vu,ter  whicb  has  escaped,  by  reason  of  the 
defendant’s  removing  the  log  or  obstruction  from  the  breach 
or  side  channel  that  had  been  worn  in  the  bank  of  the  river,, 
and  which  would  otherwise,  in  its  natural  flow,  not  have  so 
escaped,  I should  tlilnk  hii.i  Maul*..,  ’oecause  of  such  water, 
it  might  truly  be  said  he  diverted  it  by  a direct  act  of  his 
own.  The  difficulty  with  me  is,  that  it  was  left  to  the  jury 
upon  the  whole  evideuuc  ; and  the  verdict  may  have  pro- 
ceeded uj)on  the  ground  that  me  ueieudant  was  resjDOL  ible 
to  the  plaintiff  for  Hself,  and  for  the  loss  of  all 

the  watpv thereby.  Whereas  it  appears  to  me 
that,  in  flrst  place,  it  is  a question  whether  the  breach  in 
the  bank  is  not  attributable  as  much  to  the  plaintiff’s  dam 
causing  back-water,  and  increasing  and  continuing  the 
pressure  in  defendant’s  close,  &c.,  as  to  the  defendant’s 
drain ; and  in  the  second  place,  that  it  seems  inconsistent 
with  the  fact,  to  hold  the  defendant  liable  as  having 
diverted,  by  reason  of  his  drain,  the  water  which  in  truth 
was  forced  through  the  breach  in  the  bank,  by  the  plaintiff’s 
own  dam  obstructing  its  escape  below  in  the  natural  flow 
of  the  stream. 

I am  of  opinion  that,  under  the  plea  of  not  guilty,  the 
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defendant  cannot  (nor  does  he)  dispute  the  plaintiff’s  right 
to  the  flow  of  water  in  its  natural  and  accustomed  course,  I 
think  that  plea  puts  in  issue  only  the  wrongful  diversion 
alleged ; in  other  words,  the  injurious  diversion  by  the 
defendant  alleged  in  the  declaration.  But  at  the  same 
time,  T think  that  he  may  repel  the  charge  of  having  diverted 
the  water  by  shewing  that  in  point  of  fact  the  plaintiff 
himself,  by  obstruction  across  the  stream,  forced  it  out  of 
the  natural  channel;  and  I do  not  perceive  how  the  defen- 
dant can  be  liable,  as  for  his  act,  in  diverting  water  which 
the  plaintiff  himself  compelled  to  escape  out  of  the  natural 
course  by  his  own  act. 

The  case  as  it  appeared  in  evidence,  in  relation  to  cause 
and  effect  may  be  thus  regarded.  The  defendant  is  charged 
with  diverting  the  water ; that  he  denies.  The  proof  is  that 
he  dug  the  trench  complained  of.  That  is  a cause  moving' 
from  the  defendant,  but  that  cause  did  not  immediately  and 
of  itself  produce  the  injurious  effect.  If  tne  irencti  was 
then  a more  remote  cause,  there  being  a more  immediate 
cause,  this  proximate  cause  is  the  breach  in  the  bank ; and 
no  doubt  thereby,  or  through  such  breach,  much  water  has 
escaped  from  the  river  into  the  defendant’s  dia-ia.  But  that 
breach  was  not  the  act  of  the  defendant,  unless  consequen- 
tially, that  is,  unless  the  ditch  was  the  cause  of  the  breach. 
Now,  no  doubt,  the  immediate  cause  of  the  breach  was  the 
pressure  and  wear  of  the  water  passing  over  or  percolating 
through  the  strata  of  the  bank,  into  the  ditch  (whether  so 
passing  over  or  passing  through  the  banks  in  times  of 
freshets  only,  or  at  other^times,  not  distinctly  appearing). 
Consequently  the  breach  in  the  bank,  if  aided  or  facilitated 
by  the  ditch,  was  the  combined  effect  of  the  water  in  the 
river.and  the  ditch  ; and  such  effect  became  in  itself,  when 
produced,  the  cause  of  the  injurious  diversion  of  the  water 
out  of  the  natural  channel  of  which  the  plaintiff  complains. 
So  far  as  the  ditch  and  water  of  the  river,  in  its  natural 
flow,  were  contributing  causes  to  the  breach,  the  defendant 
is  responsible  for  the  injurious  effects;  but  the  breach  was 
not  occasioned  simply  by  the  operation  of  these  two  causes, 
for  the  plaintiff  did  not  suffer  the  water  to  flow  in  its  natural 
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course,  but  impeded  it  lower  down  the  stream  than  the 
breach,  and  thereby  inci*eased  the  quantity  of  water  in  the 
plaintiffs  close,  and  prevented  its  escape  through  the 
natural  channel.  Whether  this  obstruction  of  the  plaintiff, 
by  increasing  and  continuing  the  water  opposite  the  defend- 
ant’s ditch;  ojierated'  also  as  a contributing  cause  in  form- 
ing the  breach  was  not  loft  to  the  jury;  but  that  it  did 
more  or  less  and  materially  contribute  thereto,  seems  evident. 
And  if  it  did;  it  would  follow  that  the  breach  which  was 
the  immediate  cause  of  the  diversion  of  the  water,  arose 
from  the  joint  acts  of  the  defendant  and' plaintiff,  cofnbined 
with  the  natural  flow  of  the  stream  and  the  nature  of  the 
bank  and  soil.  And  if  so,  then',  after  the  breach,  was  made, 
the  water  that  escaped  ' thereby  did  not  so  escape  in  the 
course  of  it's  natural  unimpeded  descent  down- the  stream, 
but  was  (so  far  as  the  defendant’s  dam  aided  in'  obstructing 
it  and  increasing  the  quantity)  forced  out  of  the' natural 
channel  through  such  breach,  by  the  plaintiff  himself.  If 
solely  responsible  for  the  breach,  as  the  cause  of  the  inju- 
rious effect  stated  in  the  declaration,  so  far  as  it  caused  the 
diversion  of  the  water  coming  down  the  stream  in  its 
natural  flow,  Whereby  it  was  prevented  flowing  on  in  its 
natural  channel  to  the  plaintiff’s  close,  I do  not  see  that  he 
is  also  responsible  for  the  escape  of  such  water  as  would 
have  passed- on  to  the  plaintiff,  had  he  not  obstructed  it  and 
thereby  prevented  it,  and  forced  it  out  of  the  natural  bed 
into  and  through  the  breach  and  ditch ; unless  he  shews  a 
legal  right  to  so  obstruct  the  water,  and  to  prevent  its  freely 
passing  through  the  defendant’s  close;  by  grant  of  the  defend- 
ant, or  20  years’  enjoyment  or  upwards,  neither  of  which 
were  proved.— 6 G.  & P.  629;  2A.  &E.  452;  *7  C,  & P. 
465.  The  prescriptive  right  in  respect  of  the  mill,  alleged 
in  the  first  count  was  not  proved  ; and  in  the  other  counts, 
the  plaintiffs  right  is  laid  in  general  terms,  importing  a 
claim  to  the  natural  flow  only.  He  shews  no  right  to  force 
back  the  water  on  the  defendant’s  close ; and  although,  if 
his  doing  so  caused  no  injury  to  the  defendant,^  the  latter 
could  not  perhaps  lawfully  divert  it  out  of  the  river  to  his 
(the  plaintiffs)  prejudice,  still  if  the  real  cause  of  the 
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diverBion,  viz,,  the  bimch,  is  attributable  as  much  to  his 
act  as  the  defendant's,  or  in  a greater  or  less  degree,  I do 
not  see  how  the  damages  can  be  apportioned  between  them. 

This  rests  upon  the  distinction  between  a diversion 
oaused  by  the  plaintiff  and,  defendant  jointly,  and  a diver- 
sion by  the  defendant  solely,  but  sought  to  he  justified  by 
him,  on  the  ground,  of  the  plaintiff’s  act  working:  a nuisance 
to  the  defendant’s  close,  which  he  was  legally  authorized 
to  abate.— -2  A.  & E.  452>  4 N.  & M.  330;  If  H.  & 1 ; 

6 G.&P.  529;  Tyi%  Pig.  468  . 3 A,  & E.312;  2 M,  & W, 
t45:,  770;  1 M.  & G.  568,  570;  3 Q,  B.  919;:  3 M.  & W.  244; 
The  former  seems  to  be  admissible  under  the:  plea  of  not 
guilty  ; the  latter,  as  it  would  admit  the  diversion  and  jus- 
tify it,  should  be  specially  pleaded.  It.  is  unnecessary, 
therefoi’e,  to  considei'^^  whether,  if  the  plaintiff’s  dam  caused, 
a nuisance  to  the  defendant,  he  could  abate  such  nuisance 
by  draining  of  the  surplus  water  which  caused  it,  not 
diverting  any  more  than  was  necessary  fpr  that  purpose ; 
because  that  point  could:  only  be  raised  by  special  pleaj 
and  here  we  are  considering  it  exclusively  under  the  plea 
off  not  guilty.  Under  the  latter  plea,  I am  of  opinion  that  it 
is  open  to  the  defendant  to  shew  that  in  point  of  fact  he  did 
not  divert  ^ny  or  all  of  the  water  by  acts  of  his;  but  that 
the  plaintiff,  by  his  acts,  contributed  also  towards  the  same 
effect;  and  if  so,  thenit  wasnot  left  tpthe  jury,  norisitquite 
clear  that  the  learned  judge  was  requested  so  to  leave  it. 

Upon  the  suggestion  of  the  defendant’s  counsel,  at  the 
close  of  his  charge,  he  told  the  jury  that  if  the  defen- 
dant’s act  caused;  the  injury,  though  aided  or  aggravated 
by  the  plaintiff’s  raising  the  water,  he  thought  the  defen- 
dant liable,  and  that  the  only  effect  of  it  would  be  in  con- 
sidering the  damages.  Now  this  may  have  meant,  and  I 
understand  the  learned  judge  did  mean,  that  (referring  to 
his  previous  observations,  in  which  the  jury  were  told  that 
if  the  act  of  the  defendant  caused  the  injury,  he  was  liable, 
though  not  so,  if  the  breach  resulted  from  the  plaintiff’s 
dam),  if  the  breach  was  the  defendant’s  act,  if  the  ditch  was 
the  sole  cause  of  the  breach  in  the  bank,  the  defendant  was 
liable,  though  more  water  escaped  by  reason  of  the  plain- 
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tiff’s  dam  than  would  have  otherwise  escaped ; the  words 
“aiding  or  aggravated  ” having  relation  to  the  quantity  of 
water  escaped  through  the  breach,  and  not  to  its  agency  as 
a contributing  cause  in  creating  the  breach  itself. 

From  the  argument  of  Mr.  Freeman,  the  dofandant’s 
counsel,  in  support  of  this  rule,  I infer  that  he  intended  to 
be  otherwise  unaerstood  at  nisi  prius,  and  as  meaning  to 
object  mat  if  me  defendant’s  dam  aided  in  making  the 
breach,  and  likewise  aggravated  the  loss  of  water  escaping 
thereby  to  an  undefinable  extent,  the  diversion  was  the  joint 
act  of  both  parties,  and  the  damages  not  apportionable;  and‘ 
I think  the  facts  of  the  case  fairly  raised  such  a question, 
and  that  it  ought  to  have  been  submitted  to  the  jury,  for  in  that 
event  (as  at  present  advised)  it  appears  to  me  it  would  consti- 
tute a good  defence  under  the  general  issue. — 2^0.  & K.  157. 

In  some  of  the  cases  in  which  mutuality  of  fault  have 
been  held  good  defences  and  proveable  under  the  general 
ibttue,  stress  is  laid  upon  the  circumstance  that  both  defen- 
dant an  plaintiff  are  immediate  actors,  as  in  many  instances 
of  collisions,  while  in  others  no  such  immediate  co-opera- 
tion could  be  alleged.  In  some,  that  the  whole  fault  rested 
at  the  plaintiff’s  door,  in  which  event  (in  case,  though 
otherwise  in  trespass)  it  would  constitute  a good  defence 
under  the  general  issue,  as  repelling  the  negligence  imputed- 
to  defendant.  In  others,  it  has  been  said  that  the  damages 
are  not  apportionable ; where  both  plaintiff  and  defendant 
have  received  injury,  and  both  are  in  fault. — See  M.  & M. 
546,  N.  1.  The  general  rule  seems  to  be,  that  where  the 
defendant  contributes  to  the  act  which  causes  him  an  injury, 
ho  cannot  make  it  the  ground  of  an  action,  as  being  the 
fault  of  another;  and  if  that  be  a general  principle  of  law, 
I do  not  see  why  it  is  not  applicable  to  the  present  case. 

The  maxims  in  cequali  jure  and  in  pari  delicto  potior  est 
conditio' possidentis  or  defendentis  may  be  fairly  applied,  as 
well  as  that  of  sic  utere  tuo  ut  alienum  non  Icedas. — Brownes 
Maxims,  160,1,  323-4.  Here  the  defendant  dug  a ditch  in 
his  close,  without  any  evil  intent  that  was  proved  or 
found  by  the  jury.  That  in  itself  was  an  innocent  act, 
whether  ho  was  induced  to  do  it  entirely  by  reason  of  his« 
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close  being  more  saturated  or  covered  with  water,  by  reason.’ 
of  plaintiff’s  dam,  or  might  have  found  it  equally  necessary 
to  drain  the  land,  had  the  plaintiff  not  obstructed  the  natural 
flow  of  the  river.  Then  had  the  flow  of  water  been  suffered 
to  remain  in  its  natural  state,  would  the  same  consequences 
have  ensued  ? If  so,  that  was  not  left  to  the  jury ; but  if  not, 
or  even  if  so,  still  the  question  remains,  whether  the  plain- 
tiff did  not  conduce  towards,  and  facilitate  the  breach  in 
tne  bank,  by  unauthorised  obstruction  of  the  water,  and 
accumulating  the  quantity  of  bank-water  in  the  channel 
in  the  defendant’s  close,  whereby  the  injury  was  in  part 
occasioned.  If  so  it  seems  to  me  io  come  within  the 
principle  of  the  cases,  and  should  have  been  left  to  the 
jury.  Otherwise  the  plaintiff  is  in  effect  taking  advantage 
of  his  own  wrong  to  support  an  action  against  defendant, 
as  for  the  defendant’s  wrong. 

If  we  are  at  liberty  to  advert  to  the  defendant’s  cross 
action  against  the  plaintiff,  tried  at  the  same  assizes,  and 
tho  result  thereof,  the  inconsistency  is  exemplified.  For  if 
the  defendant  is  entitled  to  recover  against  the  plaintiff, 
for  overflowing  his  land  by  backwater,  although  it  may 
have  escaped  through  the  breach  in  the  bank  (unless  the 
portions  of  water  thereby  escaping  could  be  separated 
from  other  quantities^  escaping  elsewhere,  which  seems 
impossible),  it  is  plainly  inconsistent  that  the  plaintiff 
should  at  the  same  time  be  entitled  to  recover  against  the 
defendant,  for  diverting  that  very  water  to  the  plaintiff’s 
prejudice.  The  two  cannot  consist  together ; and  the  very 
proposition  seems  to  me  to  establish  the  point  contended 
for  by  the  defendant’s  counsel,  viz.,  that  it  ought  to  have' 
been  left  to  the  jury  to  say  whether  the  plaintiff’s  own  con- 
duct, in  penning  back  the  water,  co-operated  in  producing 
the  breach  in  the  bank  of  the  river  and  the  consequent  escape 
of  the  water,  for  diverting  which  to  his  injury  he  complains 
of  the  defendant.  It  cannot  be  true  that  the  defendant  caused 
the  diminution  or  diversion  complained  of  to  the  plaintiff’s 
p^’ejudice,  if  the  plaintiff  himself  was  equally  the  cause  of 
it,  or  materially  contributed  towards  it.  Oan  the  parties  re- 
ciprocally sue  each  other;  the  plaintiff,  because  defendant 
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diverts  the  water  to  his  injury,  and  the  defendant,  because 
the  plaintiff  (by  backing  the  water)  overflows  his  land  ? I 
apprehend  not. 

In  an  action  by  the  defendant  against  plaintiff,  for  over- 
flowing his  land  by  means  of  the  back-water,  could  the 
plaintiff  shew  that  the  flooding  was  caused  as  much  or  more 
by  the  defendant’s  trench  than  by  his  dam,  and,  if  so, 
would  that  constitute  a defence  ? I should  think  it  would. 
The  present  is  the  reverse  of  such  a case,  (a.) 

Draper,  J.,  concurred  in  opinion  with  the  Chief  Justice. 

McLean,  J.,  & Sullivan,  J.,  being  in  the  Practice  Court 
during  the  argument,  gave  no  judgment. 

Per  Cur, — Rule  discharged. 

Macaulay,  J.,  dissentient e. 


(a)  See  the  following  cases  upon  the  general  law, as  to  the  right  of  parties 
through  whose  closes  a stream  of  water  flows— .3  B.  & Ad.  304  ; 5 'B.  S. 
& Ad.  1;  2N.  &M.  747;  8 Bing.  204;  6 Ea,  208;2B.&C.  910;  5Mi 
& W.  203,  234 ; 18  Pick.  117;  U.  S.  Repts.  ; 2 Bing.  N.  S.  134;  12  M. 
& W.  349-52. 

See  also  the  following  cases  of  collision,  and  other  accidents  where  the  - 
fault  appears  on  both  sides — 1 M.  & N.  169;  6 C,  & P,  375,  421 ; 1 lO.  & 
M.  21 ; 3 Tyr.  85  ; 4 C.  & P.  106;  3 U.  C.  R.  189 ; 10  Bing.  112  ; 6 C.  & 
P.  23 ; note  (g). 

See  the  general  proposition  qualified  by  11  Ea.  60;  3 M.  & W.  244=; 
10  M.  & W.  546 ; 1 Q.  B.  28;  1 M.  & G.  568;  6 C.  & P.  23;  1 M.  M. 
362,  154,  214 ; Whitmore  v.  Wilkes — in  all  of  which  it  was  considered^ 
that  although  the  defendant  had  not  been  without  fault,  yaL  th„  plain- 
tiffs having  themselves  been  in  fault  also,  were  not  entitled  to  recover.  ’ 

The  note  in  1 M.  & M.  365,  suggests  the  question  or  test  whether,-  ilr 
the  present  case,  the  breach  in  the  bank  and  the  consequent  loss  of  water 
would  or  would  not  have  happened  had  it  not  been  for  the  plaintiflfsr 
conduct  in  raising  the  water  and  penning  it  back  to  an  unauthorized  de» 
degree ; in  other  words,  whether  the  infury  complained  of,  would  have 
had  any  existence  whatever,  had  it  not  been  for  the  conduct  of  the 
plaintiff — as  if  the  ditch  had  been  dug  several  years  before  the  plaintiff 
increased  the  back-water,  without  any  injury  ensuing  to  the  bank 
of  the  river— though  it  aided  therein  after  the  plaintiff  had  raised 
the  objection  and  caused  the  backwater, — what  was  the  immediate  and 
proximate  cause  of  the  damage  ? was  it  the  plaintiff’s  act  in  accumulate 
ing  back  or  flood  water  ? — See  3 B.  & Ad.  871 ; 1 A.  & E.  493 ; 3 N.  & 
M.  739 ; 9 B.  & C.  725  ; 4 M.  & R.  625;  4 Bing.  N.  S.  142,  Gould  v. 
Oliver.  Tindal,  C.  J.,  speaks  in  this  last  case,  of  the  general  rule  of 
English  Law,  that  no  one  can  maintain  an  action  for  a wrong  where  he 
has  consented  or  contributed  to  the  act  which  occasioned  his  loss — 2 
Saund.  394,  400;  5 B.  & A.  837  ; .4  C.  & P.  161;  3 Bing.  N.  S. 
334;  3 M.  & W.  220  ; 2 Taunt.  314;  10  Jurist,  883 ; 3 C.  B.  1 ; 15  Law 
Journal,  N.  S.  301,  315. 
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fndemnity  bond— old  debts— new  advances.  The  construction  of  an  in- 
demnity bond— as  to  whether  it  made  the  obligor  liable  for  old  debts, 
or  only  for  new  advances  from  the  date  of  the  bond. 

The  plaintiff  sued  in  debt  on  bond,  made  Itth  September, 
1B4S,  setting  out  the  condition,  whereby  reciting,  that 
whereas  the  defendant  and  the  plaintiff  had  jointly  “ and 
severally  agreed  to  become  security,  and  to  advance  or  cause 
to  be  advanced  a sura  of  money,  amounting  to  500Z.,  for 
the  space  of  two  years,  from  the  date  thereof,  to  one  John 
Benson,  upon  certain  conditions  to  be  kept  by  the  said  John 
Benson,  and  that  the  plaintiff  was  bound  to  the  defendant, 
by  his  bond,  for  the  securing  and'  procuring  250^.,  part  of 
the  said  5002.,  for  and  within  the  time  aforesaid ; and  that 
the  defendant  bad  agreed  to  hold  the  plaintiff  harm- 
less in  case  of  failure  of  payment  of  the  said  sum 
2502i,  to  be  advanced  as  aforesaid  to  John  Benson, 
by  the  plaintiff:”  It  was  declared  to  be  the  condition  of  the 
bond  suedbn,  ‘Hhat  if  the  defendant  should  indemnify,  and 
save  harmless  the  plmntiff,  his  executors  and  administrators 
fbr  the  said '2502.  to  be  by  him  secured,  or  advanced  to  John 
Benson  in  manner,  and  during  the  time  aforesaid— then  the 
obligation  to  be  void. 

The  plaintiff  averred  that  the  conditions  of  the  advance 
to  John  Benson  were,  that  he  should  repay  the  same  at  the 
end  of  two  years;  from  the  date  of  the  bond,  which  period 
had  elapsed'  before  this  action  was  brought  : that  the 
plaintiff  secured,  procured  and  caused  to  be  advanced  to 
John  Benson  the  2502.,  according  to  the  condition ; that  he, 
the  said  John  Benson,  had  not  repaid  the  same  according  to 
the  condition  on  which  it  was  advanced,  and  charges  as  a 
breach  of  the  condition  by  the  defendant,  that  he  had  not 
kept  the  plaintiff  harmless ; and  that  although  he  had  re- 
quested the  said  John  Benson  and  the  defendant  to  repay 
him  the  said  2502.,  yet  they  had  neither  of  them  done  so. 
The  defendant  pleaded  non  est  factum. 

2ndly.  That  the  plaintiff  did  not  advance  the  2502.  to  John 
Benson,  or  any  pay  part  thereof,  as  stated. 

3rdly.  The  defendant  set  out  what  he  alleges  were  the 
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conditions  on  which  the  500/.  was  to  be  advanced  to  John 
Benson  ; viz.,  that  the  500/.  was  to  to  received  and  applied 
by  him  to  the  carrying  on,  during  the  two  years,  the  busi- 
ness of  a merchant,  and  to  be  used  by  him  in  his  business, 
and  to  be  repaid  at  the  end  of  the  two  years;  and  that  no 
part  of  the  500/.  or  250/.  was  advanced  or  procured  to  be  ad- 
vanced by  theplaintilf,  to  John  Benson,  within  the  two  years 
for  the  purpose,  and  to  be  used  by  him  in  manner  agreed 
upon  ; but  for  other  and  different  purposes  and  uses — and 
the  defendant  traversed  the  advance  alleged  to  be  made  by 
the  plaintiff  to  John  Benson, as  in  the  declaration  mentioned. 

Upon  the  trial,  John  Benson  was  examined  as  a witness, 
and  stated  that  he  had  contemplated  getting  advances  from 
Lower  Canada — and  that  the  plaintiff  and  the  defendant  pro- 
posed to  assist  him — that  he  took  down  a letter  of  credit 
from  the  defendant  to  Montreal — that  ho  did  not  get  the 
credit  and  returned  the  letter — that  the  plaintiff  was  with 
him  in  Montreal,  and  endeavoured  to  procure  the  credit  but 
failed  ; that  he  afterwards  had  a settlement  of  accounts  with 
the  plaintiff,  and  acknowledged  a balance  due  him  on  an  ac- 
count produced  at  the  trial,  of  200/.  Os.  Id.,  and  stated  in 
writing,  at  the  foot,  that  he  had  received  from  Paul  Wright 
(the  plaintiff,)  the  above  payments,  “on  account  of  a bond 
or  agreement  between  Samuel  M.  Benson  and  P.  Wright.’" 
This  settlement,  it  seemed,  took  place  on  18th  March,  184Y. 

This  account  consists  of  several  items — Istly.  98/.  Is.  was 
an  unpaid  balance  of  an  old  debt  from  John  Benson  to  plain- 
tiff, for  which  a renewal  note  was  outstanding,  made  by 
John  BensonJ  and  endorsed  by  plaintiff;  'the  debt  had  been 
incurred  before  the  bond  sued  on  was  made. 

2ndly.  *7/.  16s  Yd.  was  a balance  of  a debt  contracted  by 
John  Benson,  with  plaintiff,  since  this  bond  was  given,  for 
which  plaintiff  held  his  note. 

3rdly  and  4thly.  27/.  13s.  6d.  and  2/.  19s.  6d.  wore  charges 
for  money  paid  by  the  plaintiff,  to  Lasher  & Stevenson,  for 
John  Benson,  being  for  a debt  due  in  1844. 

Then  there  was  an  item  of  63/.  17s.  6d.  which  was  for 
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a note  of  John  Benson  for  money  obtained  for  him  from  a 
Bank.  It  was  at  first  a note  of  80?.,  and  the  above  sum  was 
a note  which  the  defendant  had  made  and  the  plaintiff  in- 
dorsed, and  this  sum  was  due  for  a renewal  note.  The  80?. 
had  been  got  to  enable  John  Benson  to  pay  a debt  due  by 
him,  before  this  bond  was  made.  It  had  nothing  to  do  with 
the  bond — but  the  renewal  note  was  given  after  the  bond. 

On  this  evidence  the  plaintiff  received  a verdict,  ?t  the 
trial,  for  105?.  4s.  3d. 

And  defendant,  by  J.  R.  Ragarty,  moved  for  a new  trial 
on  the  law  and  evidence,  or  for  misdirection. 

Affidavits  were  filed  by  the  defendant  on  moving  his 
rule — but  the  rule  nisi  did  not  profess  to  be  grounded  on 
affidavits,  and  they  could  not  therefore  be  used.  They 
only  corroborated Vhat  the  evidence  on  the  trial  proved. 

Walhridge^  shewed  cause. 

The  cases  cited  were — 18  Yez.  20;  6 Vez.  805. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  all  of  opinion  that  there  should  be  a new  trial  with- 
out costs.  The  object  of  the  security  was  to  procure  a new 
advance,  not  to  make  the  obligor  liable  for  an  old  debt.  The 
same  point  has  arisen  in  actions  upon  guarantees — and  here 
the  "^ery  words  of  the  condition  are  clear  and  express ; the 
defendant  only  undertook  to  save  the  plaintiff  harmless  in 
respect  to  250?.  to  be  by  the  plaintiff,  secured  or  advanced  to 
John  BensOn,  on  a credit  of  two  years.  The  instrument 
shews  that  an  additional  and  new  credit  was  contemplated, 
and  the  defendant  pleads  that  this  was  in  order  to  enable 
John  Benson  to  go  into  business  as  a r.  ::  /.:  r.ui  that  no 

advance  of  that  kind  was  made.  The  plaintiff,  on  his  part, 
does  not  deny  the  object  of  the  security,  but  denies  and  takes 
issue  on  the  defendant’s  plea.  The  defendant  his  plea 

at  the  trial,  and  was  therefore  entitled  to  a verdict. 

Wo  think  no  one  item  spoken  of,  came  under  the  condi- 
tion ; and  that  the  jury  should  have  been  directed  in  ex- 
press terms  to  that  effect. 

Per  Cur. — Eulo  absolute— new  trial  without  costs. 
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Sleeker  v.  Meyers. 

It  is  only  in  very  plain  cases  that  the  court  will  grant  a new  trial  at  the- 
instance  of  a plaintiff,  who  has  already  a verdict  for  something. 

The  18th  Eliz.  ch.  5,  prohibits  the  compromise  of  a qui  tarn  action, with- 
out the  leave  of  the  court.  Where  therefore  a plaintiff  who  had 
brought  such  an  action,  agreed  to  drop  it  upon  being  paid  his  costs, 
and  in  a subsequent  action  for  these  costs,  recov^ered  much  less  than 
he  thought  the  jury  should  have  given  him,  and  applied  to  the  court 
for  a new  trial  j the  court,  from  the  nature  of  the  transaction,  refused 
to  give  him  any  relief. 

The  plaintiff  sued  in  assumpsit. 

In  the  first  count  he  set  out  that  he  had  instituted  a cer- 
tain action  of  debt,  q^ui  tarn,  against  the  defendant,  and  while  . 
it  was  depending,  it  was  agreed  between  them,  that  in  Qase- 
the  plaintiff  would  forbear  to  proceed  further  in' the  said 
action,  the  defendant  would  pay  the  plaintiff  in  six  weeks 
his  costs  incurred,  including  the  retaining- fee-  to  be  paid  by 
the  plaintiff,  to  his  attorney — and  the  plaintiff  claimed  2\L 
9s.  6d. 

» 

Common  counts  were  added. 

-The  defendant  pleaded  non-assumpsit,  except  as  to  10^. ; 
and  as  to  that,  payment  of - 20?.,  in  fall  satisfaction  of  that 
sum  and  all  damages. 
iThe  plaintiff  joined  issue. 

The*  plaintiff  had  not  had  any*  bill  taxed,  but  gave  evi* 
dence,by  his  attorney’s  clerk,  of  the  services  rendered  in  the 
cause,  and  it  was  left  to  the  jury  who  allowed  only  the.  7?. 
10s. — he  claimed  about  - 13?.  more, 

-The  defendant’s  attorney  made  affidavit' deposing  that  de- 
fendant frequently  admitted  the  amount  due,  and  he  suppos- 
ed he  would  not  contest  it,  or  he  would  have  been  better 
prepared  to  prove  the  amount  due. 

The  defendant  swore  that  this  was' untrue— that  he  ob- 
jected to  many  of  the  items,  and  that  the  plaintiff’s  attorney 
knew  he  would  contest  the  demand. 

Yerdict  for  the  plaintiff,  71.  10s. 

G.  Duggan  moved  for  a new  trial  on  affidavits.  Crooks 
shewed  cause. 

Eobinson,  O.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  in  this  case  having  recovered  a verdict  of  71. 
10s.  moves  for  a new  trial,  because  he  ought  as  he  alleges  to 
have  recovered  13?.  more,  but  was  defeated  in  his 
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claim  by  the  defendant  contesting  at  the  trial  unfairly,  what 
he  had  before  agreed  to  pay. 

The  defendant  denies  this,  and,  so  far,  does  not  leave  clear 
ground  for  our  interposing,  and  it  should  only  be  in  a plain 
case  that  we  should  do  so  at  the  instance  of  the  plaintiff,who 
has  already  a verdict  for  something. 

But  we  are  of  opinion,  that  it  is  a decisive  objection  to  our 
granting  any  relief,  that  this  appears  to  be  a case  in  which 
the  plaintiff  is  claiming  costs,  agreed,  as  he  says,  to  be  paid 
him  in  consideration  of  his  doing  what  is  expressly  prohibit- 
ed by  an  act  of  parliament — iS  Eliz.,  ch.  5.  This  is  compro- 
mising a tarn  action  without  leave  of  the  court.  The, 
plaintiff,  it  seems,  had  sued  the  defendant  on  behalf  of  the 
Queen  and  himself,for  500?.  penalties,  and  consented  to  drop 
his  action  on  being  paid  his  costs. 

It  is  not  a case  entitled  to  any  extraordinary  indulgence 
of  this  court,  and  as  to  the  alleged  surprise  in  finding  the 
claim  disputed,  a party  has  no  sufficient  reason  to  hold  him- 
self relieved  from  the  necessity  of  proving  on  the  trial,what- 
ever  is  necessary  to  his  case,  unless  he  is  prepared  to  shew, 
by  clear  evidence,  that  the  opposite  party  has  expressly 
agreed  to  admit  it.  He  must  b a ^'^repared,  one  way  or  the 
other,  to  make  out  his  demand.  If  he  relied  on  an  admission, 
he  should  have  proved  it.  The  evidence  which  he  did  give 
of  his  demand,  was  fairly  submitted  to  the  jury— and  they 
did  not  allow  it. 

Per  Cwr.— Eule  discharged. 


Doe  DEM.  Osborne  v.  MoDougall  et  al, 

Semhle — That  a plaintiff  in  ejectment,  relying  in  the  opening  of  his  case 
iipon  r.  facie  title  by  possession,  and  being  met  by  proof  on  the  • 
part  of  the  defendant  of  a prior  possession,  cannot  repeal  such  proof 
by  attempting  to  shew  the  possession  of  defendant — that  a tenant  to 
him  (the  plaintiff, ) as  landlord — he  should  go  into  his  case  fully  in  the 
first  instance. 

Robinson,  C.  J.,  dissentiente. 

Demise  laid  1st  June,  1848.  Ouster  3rd  June,  1846. 

The  evidence  shewed  the  premises  in  question  to  be  a tract 
of  land  in  the  city  of  Toronto,  on  the  west  side  of  a lane, 
south  of  Boulton-street,  on  which  there  are  three  tenements, 
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that  in  July,  184Y,  there  was  an  unfii  .^Lied  building,  or  shell, 
on  the  premises,  at  which  period  meohanics  were  employed 
by  the  lessor  of  the  plaintiff  to  finish  the  same  ; that  they 
received  the  key  from  him,  and  were  employed  upon  the 
work  till  October;  that  at  that  period,  a family  was  adm’+- 
ted  into  the  occupation  of  the  upper  part,  by  the  lessor  of 
plaintiff:  that  the  next  day,  the  defendant,  Mr.  McDougall, 
entered  and  obtained  possession  of  the  residue,  surreptitious- 
ly, and  adversely  to  tho  lessor  of  plaintiff,  and  had  continu- 
ed in  possession  ever  since : that  the  family  admitted  »^nder 
the  lessor  of  plaintiff,  remained  and  paid  him  rent  unti^.  the 
^head  of  it,  the  husband,  died,  about  seven  months  after- 
wards, when  his  relatives  left  the  premises.  Nothing  was 
said  of  the  other  two  defendants;  nor  was  any  paper  or 
other  title  shewn,  other  than  possession,  as  proved  by  the 
lessor  of  the  defendant’s  workmjn,  and  the  widow  above 
mentioned. 

On  the  defence,  it  was  proved  that  there  had  been  a former 
dwelling  house  on  these  pi’emises,  in  which  Mrs.  Macdou- 
gall’s  husband  and  family  had  lived  until  the  year  1844, 
when  a fire  occurred,  by  which  it  was  consumed.  Other 
bouses  hrd  been  destroyed  on  the  same  occasion,  and  the 
neighbours  raised  a fund,  by  subscription,  for  the  relief  of 
the  sufferers.  A portion  of  this  fund  was  raised  by  Mac- 
dougall ; and  with  the  aid  thereof,  and  the  assistance  of  some 
meci-ic«i-iix\./Kj,  ujlIo  ^Lcll  in  que;.'*on  had  been  erected.  The 
new  building  was  not  finished,  but  a part  of  it  was  rendered 
habitable,  and  he  lived  in  it  a year  or  two,  till  he  died,  leav- 
ing the  defendant,  his  widow,  in  possession.  She  continued 
to  reside  there  for  some  time,  when  her  reduced  circum- 
stances obliged  her  to  go  out  to  service.  On  leaving  it  she 
leased  it  for  some  time,  but  eventually  the  house  became 
vacant,  and  subsequently  the  lessor  of  the  plaintiff  acquired 
possession ; but  how,  did  not  appear.  One  of  the  witnesses 
for  the  defendants  said,  that  Macdougall  owned  the 
former  house,  and  his  father  before  him ; but  no 
paper  or  other  title,  than  as  above  stated,  was  shewn. 
In  reply,  the  counsel  for  the  plaintiff  re-called  one  of  the 
defendant’s  witnesses,  and  wished  to  ask  him  whether  the 
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defendant  (Macdougall),  or  rather  her  husband,  had  not 
entered  under  the  lessor  of  the  plaintiif,  as  his  tenant. 
This  was  objected  to  by  the  defendant’s  counsel,  as  going 
into  a new  case.  He  contended  that  the  plaintiff,  having 
rested  his  own  case  upon  mere  proof  of  possession  in  1847, 
which  was  met  by  proof  of  a prior  possession  on  the  defen- 
dant’s part,  could  notin  reply  shew  a still  earlier  possession, 
and  that  Mrs.  Macdougall’s  husband  entered  originally  as 
the  tenant  of  the  lessor  of  the  plaintiff. 

It  appeared  to  the  judge  at  nisi  prius  (Macanlny,  J.)  that 
as  the  case  L..  1 - . ’-hoen  opened  as  one  between  landlord 
and  tenant,  but  had  been  rested  merely  on  the  priority  of 
possession,  as  prima  facie  shewn  by  the  plaintiff’s  evidence 
in  chief,  it  would  in  effect  be  setting  up  a new  case  to  allow 
the  evidence  offered.  The  court  held  that  the  plaintiff  should 
have  gone  into  his  whole  case  at  once,  and  proved  whatever 
title  he  meant  to  rely  upon. 

The  plaintiff’s  counsel  then  said  he  vvished  to  shew  ac- 
knowledgment of  title  in  the  lessee  of  plaintiff,  by  D. 
Macdougall,  the  husband  of  defendant,  as  his  landlord,  and 
rent  due  up  to  a certain  period.  This  was  overruled,  not 
on  the  ground  that  the  defendant  could  set  up  any 
right,  or  dispute  the  plaintiff’s  title,  if  the  alleged  tenancy 
of  her  husband  could  be  proved ; but  on  the  ground  that 
it  was  inadmissable  in  reply,  as  not  rebutting  the  facts 
proven  on  ihe  defence,  so  far  as  they  went,  but,  in  effect, 
setting  up  a new  case.  A tenancy  set  up  in 
lead  to  a new  defence  and  give  variety  of  new 

questions — as,  whether  there  was  ^ tenancy,  whether  oral 
or  in  writing,  the  Terms,  amount  of  rent,  right  to  notice  to 
quit,  disclaimer,  &c.  It  seemed  to  open  quite  a new  case. 
Owing  to  the  view  taken  by  the  court,  the  plaintiff  was 
non-suited,  that  is,  his  counsel  took  a non-suit,  with  leave  to 
move  in  banc  to  set  it  aside. 

Gamble  obtained  a rule  to  shew  cause,  why  the  non-suit 
should  not  be  set  aside.  Cameron^  Q.  C.,  shewed  cause. 
The  authorities  cited  were — 1 Oampb.  473  ; 1 Stark,  H.  P. 
0.  72;  2 Stark,  31;  3 M.  & R.  139;  5 N.  0.  R.  346;  12 
Jurist,  517,  Q.  B. 

10 
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Eobinson,  0.  J. — I believe  my  brothers,  in  this  case,  are 
of  opinion  that  the  non-snit  was  rightly  granted,  but  are  in- 
clined to  allow  it  to  be  set  aside,  and  grant  a new  trial  on 
such  terms  as  seem  just. 

The  point  is  very  much  such  as  arose  in  Eowe  v.  Brenton, 
3 Mg.  & Ey.  139,  281,  where  Eees  v.  Smith  et  al.,  2 Stark. 
In.  P.  C.  was  referred  to,  and  it  seemed  there  to  bo  conceded 
that  when  the  plaintiff  is  aware  by  th^  pleading,  or  other- 
wise, of  the  defence  which  the  defendant  means  to  set’up,  he 
must  go  into  his  whole  case  at  once. 

The  rule  is  rather  a difficult  one  to  apply  under  all  circum- 
stances. I do  not,  I confess,  see  clear  ground  for  its  appli- 
cation here.  After  considering  the  manner  in  which  this 
point  of  nisi  prius  practice  is  treated  of  in  Mr.  Starkie’s 
Treatise  on  Evidence,  1 voL  425,  and  in  Phillips  on  Evidence, 
I am  under  the  impression  that  the  testimony  should  have 
been  received  here,  to  repel  that  given  by  the  defendants. 

The  lessor  of  the  plaintiff  gave,  in  the  first  place,  that 
evidence  of  possession  which  is  constantly  received  as  suf- 
ficient evidence  of  title,  lo  enable  him  to  recover 

against  a stranger.  The  defendant  then  gave  evidence  that 
he  also  had  been  in  possession  before  the  lessor  of  the  plain- 
tiff had  been,  and  could  therefore  claim  the  same  presump- 
tion of  title,  and  of  an  elder  title.  In  answer  to  this,  the 
plaintiff  desired  to  shew  what  had  been  the  nature  of  the 
possession  which  the  defendants  had  tbus  sc  up,  in  order  to 
repel  the  inference  of  title  which  might  otherwise  arise  from 
the  mere  fact  of  their  possession. 

This  was  not,  is  bu-id  lu  4 Mg.  & Ey.  281,  supporting 
his  former  proof  of  possession  by  evidence  of  title nor 
do.,,  it  strike  me  to  be  correct  to  say,  that  the  plaintiff  was 
thereby  setting  up  a new  case  as  landlord ; ho  only  desired 
to  shew  that  the  defendant’s  possession,  which  came  out  as 
a perfectly  new  fact  on  the  defence,  was  not  a possession 
as  upon  an  independent  title,  and  from  which,  title  in  the 
defendant  could  be  inferred;  for  that  it  was  a mere  per- 
missive occupation  held  under  him,  the  lessor  of  the*  plain- 
tiff, just  as  he  might  have  shewn  that  the  defendant’s  former 
possession  had  been  as  servant  or  agent  of  the  plain  tiff,  or 
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as  a mere  trespasser,  and  that  he  had  quitted  it  at  once 
when  desired  to  do  so. 

I have  always  understood  that  the  plaintiff  is  at  liberty 
to  repel  new  and  distinct  facts  given  in  evidence  on  the  de- 
fence—and  In  Eees  v.  Smith  that  is  admitted,  and  the  prin- 
ciple placed  on  g which  would  have  admitted  the 

evidence  in  this  case. 

This  opinion,  however,  on  my  part,  would  only  have  the 
effect  of  leading  me  to  give  relief  to  the  plaintiff  on  more 
favourable  terms.  Ho  may,  by  the  judgment  of  thv.  court, 
have  a new  trial  with  costs  to  abide  the  event. 

Macaulay,  J. — I rejected  the  evidence  offered  in  reply,  in 
this  case,  vvith  ..  .^^Hlection  of  the  case  of  Hoe  dem.  Law- 
rence V.  Stalker,  which  had  been  decided  in  this  court  not 
long  before ; but  I consider  the  present  disting  uishable.  All 
I said  in  that  case  was,  that,  in  my  opinion,  the  learned  judge 
who  tried  it,  might  have  permitted  the  lessor  of  the  plaintiff 
to  give  the  evidence  then  offered  in  reply— but  that  accord- 
ing to  the  cases,  he  was  not  bound  to  have  done  so,  although 
I thought  it  would  nave  been  a sounder  exercise  of  his  dis- 
cretion to  have  allowed  it. 

It  appeared  tn  in  the  present  case,  that  the  plaintiff 
was  going  into  an  entirely  new  case  from  that  which  he 
opened  and  relied  upon  in  chief.  It  may,  however,  bo  said 
that  it  was  not  ^^^^red  with  that  view,  but  to  explain  the  * 
possession  which  the  defendants  set  up,  and  therefore  directly 
repelling  the  defence;  and,  in  this  light,  there  are  cases 
that  would  no  doubt  warrant  it — although  the  effect  might 
be  to  require  a new  defence  to  be  gone  into,  in  reference  to 
the  alleged  tenancy. 

Strictly,  I should  think  the  plaintiff  should  have  gone 
into  this  case  fully  in  the  first  instance,  and  not  have  relied 
upon  a naked  and  recent  possession,  reserving  to  himself  the 
right  lo  go  farther  back  with  his  title,  step  by  step,  as  the 
defendants  might  destroy  it  by  their  evidence — 2 Star.  31, 
Rees  V.  Smith  ; 3 M.  & R.  139,  281;  12  Jurist,  517,  Jacobs 
V.  Tarlcton,  Q.  B. 

McLean,  J,,  & Sullivan,  J.,  concurred  in  opinion  with 
Mr.  Justice  Macaulay. 

Per  Cur. — Now  trial,  costs  to  abide  the  event. 
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Wright  v.  Weed. 

Upon  an  agreement  to  deliver  wheat  for  the  plaintiff,  at  the  mill  of  a 
third  'party  ^ naming  him,  the  plaintiff  averred,  in  his  declaration,  “that 
he  was  always  willing  to  accept  the  wheat  at  the  place  aforesaid,  and 
to  have  paid  the  defendant  for  the  same,  at  the  rate  in  that  bch.,’^ 
aforesaid;  whereof  the  defendant  had  notice.”  Held  per  Cur.,  on  a 
motion  to  arrest  ^he  judgment — declaration  good.  Held  also,  that  it 
was  not  necessary  for  the  plaintiff  to  prove,  under  this  agreement,  a 
request  on  his  (the  plaintiff’s)  part  to  the  defendant  to  deliver — or 
that  he  was  at  the  mill  of  the  third  party,  on  the  day  named,  to  ac- 
cept a delivery  of  the  wheat. 

Assumpsit : the  plaintiff  declared,  in  the  first  count,  for 
that  whereas  the  plaintiff,  on  the  17th  March,  A.  D.  1848, 
at  the  request  of  the  defendant,  bargained  for  and  agreed  to 
buy  fi’om  the  defendant  1,500  bushels  of  merchantable 
wheat,  viz.,  1,000  bushels  of  merchantable  wheat  at  3s.  7d. 
per  bushel,  and  500  bushels  of  merchantable  spring  wheat 
at  3s.  3d.  per  bushel,  to  be  delivered  for  'plaintiff,  on  or  before 
17th  April,  1848,  at  the  mill  of  Thomas  Burrell,  in  the  Gore 
of  Toronto : and  in  consideration  of  the  premises,  and  that 
the  plaintiff  at  the  request  of  the  defendant,  had  then  pro- 
mised the  defendant  to  accept  a delivery  at  the  said  mills, 
and  to  pay  the  defendant  for  the  same  at  the  rate  aforesaid, 
"^'^fencant,  on  the  day  and  year  first  aforesaid,  promised 
the  plaintiff  to  deliver  the  said  wheat.  The  plaintiff  then 
averred  that  he  was  always  willing  to  accept  the  wheat  at 
tne  place  aforesaid,  and  to  have  paid  the  defendant  for  the 
same,  at  the  rate  in  that  behaif  aforesaid,  'whereof  the  defen- 
had  notice  ; and  that  although  the  defendant  did,  in  the 
time,  deliver  to  him  44  bushels  of  the  said  wheat,  yet  he 
did  not  within  the  time  agreed  upon  or  at  any  time  since 
deliver  the  residue. 

The  defendant  pleaded,  1st,  the  general  issue. 

2ndl}\  That  the  plaintiff,  at  the  said  time,  when  he  re- 
quested the  defendant  to  deliver  the  said  wheat,  refused  to 
pay  him  for  the  same,  although  requested  by  the  defendant 
so  to  do,  traversing  specially  the  defendant’s  readiness  to 
pay  as  averred,  and  the  plaintiff  joined  issue. 

Verdict  for  the  plaintiff,  50^. 

Bell  obtained  a rule  for  a new  trial  on  the  law  and  evi- 
dence and  for  misdirection,  or  to  arrest  the  judgment. 
Duggan  shewed  cause. 
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The  authorities  cited  were — 12  M.  & W.  431 ; 1 T.  B.  125  ] 
^alk.  624;  6 Bing.  K 0. 114 ; 5 Bing.  34;  12  Mod.  531;  6 
E.  B.  301;  1 Marsh,  412;  2 B.  & P.  441. 

Bobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  can  be  no  ground  here  for  arresting  the  judgment. 
The  averment  that  plaintiff  was  always  ready  and  willing  to 
receive  the  wheat  at  the  place  aforesaid,  and  to  have  paid 
for  the  same,  is  certainly  all  that  is  required ; for  it  plainly 
means  that  he  was  willing  to  receive  and  pay  for  it  at  the 
place  aforesaid  ; and  if  there  was  any  thing  that  could  have 
been  excepted  to  on  general  demurrer,  the  defendant  has 
taken  no  exception,  but  has  pleaded  over,  traversing  speci- 
ally the  plaintiff’s  readiness  to  pay  as  he  had  averred. 

Then,  as  regards  the  evidence  on  that  point  given  at  the 
trial,  the  agreement  here  was  not  to  deliver  to  the  plaintiff^ 
but  for  the  plaintiff,  at  the  mills  of  a third  party;  the  plaim 
tifP,  therefore,  was  not  bound  to  be  there  in  person,  on  the 
day,  to  accept  a delivery,  for  the  wheat  was  to  be  delivered 
to  the  person  in  charge  of  the  mills, /ur  him.  The  evidence 
of  a partial  delivery  shews  that  the  parties  understood  this, 
and  the  confessed  inability  of  the  defendant  to  be  punctual, 
and  his  hope  expressed  that  the  plaintiff  would  not  be  strict 
with  him  as  to  the  day,  were  sufficient  to  satisfy  the  jury 
that  the  defendant’s  default  was  not  owing  to  the  cause 
which  he  alleged  in  his  defence,  namely,  that  the  plaintiff 
was  not  ready  to  pay. 

Then  there  was  no  occasion  for  a request  on  the  plain- 
tiff’s part.  The  defendant  had  undertaken  to  deliver  the 
wheat /or  the  plaintiff,  at  a certain  place,  on  a certain  day  ; 
he  could  not  expect  the  plaintiff  to  be  there  in  person  tO 
receive  and  pay  for  the  wheat,  when  he  had  been  making 
excuses  for  not  being  able  to  keep  his  lime.  The  jury  were 
well  warranted,  I think,  in  assuming  that  if  the  defendant 
had  been  there  with  his  wheat,  which  it  is  clear  he  wag 
not,  he  would  have  had  no  difficulty  in  receiving  his  money. 

Per  Cur — Buie  discharged. 
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McNab  V.  McGill, 

Lumber  trade — liability  of  parties. 

A.  was  cutting  timber  on  B.  ’s  land.  B.  refused  to  allow  him  to  cut  it 
unless  C. , the  party  who  was  to  get  the  timber  when  cut,  should  be- 
come answerable  to  A.  for  it.  C.  agreed  to  become  so,  and  A.  was 
permitted  by  B.  to  take  away  the  timber.  It  was  further  agreed,  be- 
tween B.  and  C.,  that  upon  the  timber  being  passed  at  Bytown,  free 
from  duties  to  the  government  (that  is,  passed  as  private  timber),  B. 
should  be  paid  by  C.  the  price  the  government  would  have  paid  for 
• it,  had  it  been  Crown  timber.  Held,  per  Cur.,  that  upon  the  verbal 
agrc^'ment,  B.  could  sue  C.  upon  the  'common  count,  for  goods  sold 
and  delivered,  when  the  time  arrived  for  passing  the  timber  through 
Bytown ; and  also,  that  upon  a sale  of  the  timber  at  Quebec,  C.  might 
be  liable  to  B. , on  the  common  count  for  money  had  and  received. 

Assumpsit  on  common  counts,  for  goods  sold  and  deli- 
vered, money  had  and  received,  and  account  stated. 

Plea  : non-assumpsit,  statute  of  limitations,  payment. 

One  Yule  was  getting  out  timber  on  the  plaintiffs  land, 
for  which  a certain  price  per  foot  was  to  be  paid.  The 
plaintiff  refused  to  let  him  cut  the  timber,  un''  ss  the  defen- 
dant, into  whose  hands  it  was  to  go,  would  become  answer- 
able  for  the  dues,  as  they  were  called  there;  and  the  defen- 
dant’s agent  at  Bytown  became  answeie.ble  for  them,  and 
the  plaintiff  allowed  Yule  to  take  the  timber.  Such  at  least 
was  the  case  the  plaintiff  proved,  and  the  weight  of  evidence 
seemed  to  be  in  support  of  it. 

Verdict  for  plaintiff,  174?.  9s.  2d. 

Eccles  obtained  a rule  for  a new  trial,  on  the  law  and  evi- 
dence and  for  misdirection.  PhiUpotts  shewed  cause. 
Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

•We  can  only  judge  of  the  case  from  the  evidence  given. 
That,  on  the  part  of  the  plaintiff,  if  it  had  been  unopposed, 
established  a case  free  from  difficulty,  as  I think,  under  the 
count  for  goods  sold  and  delivered,  or  under  the  count  for 
money  had  and  received. 

The  timber  according  to  Yule’s  account  of  the  transac- 
tion, was  to  pass  into  the  hands  of  the  defendant  and  his 
partners,  upon  terms  understood  no  doubt  between  them  and 
Yule,  and  into  which  there  is  no  necessity  tc  inquire;  that 
eoncerned  only  themselves. 

The  plaintiff,  as  owner  of  the  timber,  had  a right  to  say 
it  should  not  be  cut,  or  at  least  not  removed,  unless  the 
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defendant  would  undertake  to  pay  him  for  it,  at  so  much 
per  foot,  being  the  ordinary  government  price  for  timber  cut 
on  crown  land ; and  the  defendant,  through  his  managing 
agent,  thereupon  agroed,  and  the  timber  was  allowed  to  be 
taken  upon  that  promise. 

As  soon  as  it  was  cut  it  became  a chattel,  and  no  diffi- 
culty arises  for  want  of  an  agreement  in  writing.  The 
plaintiff’s  claim  is  not  restricted  to  a claim  as  upon  a sale  of 
standing  timber.  What  he  stipulated  for  was  that,  on 
its  being  passed  at  Bytown  free  from  duties  to  the  govern- 
ment (that  is,  passed  as  private  timber),  he  should  be  paid 
by  the  plaintiff  the  price  that  the  government  mnst  have 
loeen  paid  if  it  had  been  crown  timber.  When  the  time 
should  arrive  for  passing  it  at  Bjrtown,  it  must  necessarily 
have  been  a chattel,  and  then  the  defendant’s  promise  to 
pay  for  it  as  timber  bought  from  the  plaintiff,  would  first 
attach. 

Unless  we  disbelieve  Mr.  Yule’s  evidence,  the  plaintiff 
refused  to  look  to  him,  and  would  take  only  the  defendant’s 
undertaking,  in  which  case  it  was  the  defendant,  who  was 
primarily  liable,  and  for  the  sufficient  consideration  of  an 
advantage  to  accrue  to  himself,  He  was  thereby  to  get 
timber  which  he  could  not  otherwise  have  got,  and  would 
of  course  have  had  so  much  less  to  pay  to  the  person  who 
got  it  out  uii  account  of  his  purchase. 

Upon  the  sale  of  the  timber  at  Quebec,  the  defendant 
(supposing  Yule’s  evidence  to  be  correct)  would  of  course 
withhold,  on  account,  so  much  of  the  proceeds  as  would 
pay  the  price  for  the  trees  which  he  had  become  liable  for 
to  the  plaintiff ; and  I do  not  see  why  an  action  should  not 
lie  under  the  count  for  money  had  and  received  on  that 
principle,  if  it  were  necessary  to  resort  to  it,  which  would 
be  the  case  if  the  timber  could  not  be  properly  looked  upon 
as  sold  to  the  defendant.  In  one  way  or  the  other,  I con- 
sider the  action  must  lie,  if  Yule’s  evidence  be  credited. 

Then  we  have  to  consider  the  evidence  given  by  the  de- 
fendant’s witness.  It  tended  in  one  respect  to  corroborate 
Yule’s  account  of  the  matter;  for  it  shews  that  the  witness 
had  at  one  time,  been  himself  under  the  impression  that 
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Yule  was  not  to  settle  with  the  plaintiff,  but  that  the  defen- 
dant was  to  do  so.  He  observed,  he  says  to  Yule,  you 
are  to 'pay  the  dues,  then  so  much  more  will  be  coming  to 
you.”  But  however  difficult  it  was  to  reconcile  the  evidence 
on  the  defendant’s  part  with  the  plaintiff’s  evidence,  it  was 
for  the  jury  to  determine,  as  well  as  they  could,  the  question 
of  fact;  and  we  cannot  say  that  theylounct  the  verdict  with- 
out evidence,  nor  against  the  weigut  of  evidence. — McDonell  * 
V.  Cook,  1 U.  0.  E.  542. 

Per  Cur. — Eule  discharged. 


McArthur  v.  Winslow. 

Pleadings — sale  of  land — executed  and  executory  considerations — neces- 
sity of  precise  averrments  in  pleading — convc^  ance  of  land — or  a 
readiness  to  convey — when  to  be  averred  as  a consideration  precedent 
before  demand  of  purchase  money. 

The  plaintiff  stated  that  in  cc  ‘ Tcration  that  the 

plaintiff,  at  the  request  of  the  defendant,  would  (as  by  the  said  agree- 
merit  the  plaintiff  in  fact  did, ) sell  to  tne  defendant  certain  premises ; 
he,  the  defendant,  undertook  that  he  would  pay  the  plaintiff  for  the 
said  premises  certain  sums  of  money  in  good  notes,  and  at  the  times, 
&c.  (as  below  alleged  ;) — breach — that  though  the  plaintiff  was  ready 
to  accept  the  notes,  and  had  performed  all  things  to  be  by  him  per- 
formed— the  defendam,  nad  altogether  failed  in  his  agreement,  &c. 
Held,  per  Cur.,  upon  demurrer  to  declaration — declaration  bad,  in 
not  averring  in  precise  terms  that  plaintiff  had  conveyed  the  premises, 
&c.,  to  the  defendant,  or  was  ready  and  willing  to  convey. 

Macaulay,  J.,  dissentiente. 

that  payment  in  “good  notes,”  does  not  necessaril}’  mean  in 
“good  negotiable  notes.” 

Declaration — For  that,  whereas,  by  a certain  agreement  in 
writing  made  heretofore,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  15th  day  of  June,  1848,  and  bearing 
date  that  date,  between  the  plaintiff  of  the  first  part  and  the 
defendant  of  the  second  part,  he,  the  defendant,  for  and  in 
consideration  that  the  plaintiff  at  the  request  of  the  defen- 
dant, would,  as  by  said  agreement,  the  plaintiff  in  fact 
did  sell  to  the  defendant  all  that  certain  premises  of  the 
plaintiff,  called  and  known  as  the  Thorold  House,  with  the 
appurtenances  thereto  belonging,  and  situated  in  the  village 
of  Thorold,  in  the  said  district,  agree  and  promise  to  and 
with  the' plaintiff,  that  he,  the  defendant  should  and  would 
pay  to  the  plaintiff,  for  the  said  premises,  the  full  sum  of 
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$2,500,  amounting  and  equal  to  the  sum  of,  625?.  of  &c.,  in 
manner  following,  that  is  to  say  $500  equal  to  the  sum  of 
125?.  of,  &c.,  parcel  of  the  said  sum  of  $2,500  to  be  paid 
down  (meaning  immediately  after  the  making  of  the  said 
agreement,)  $600,  ^^qual  and  amounting  to  the  sum  of  150?. 
of  like  lawful  money,  other  parcel  of  the  said  sum  of  $2,500 
to  be  paid  in  good  notes, meaning  in  good  negotiable  promis- 
sory notes,  to  be  delivered  by  the  defendant  to  the  plaintiff, 
within  a reasonable  time  after  the  making  of  the  said  agree- 
ment. As  to  $8u0,  amounting  and  equal  to  the  sum  of 
200?.  of  like  lawful  money,  other  parcel  of  the  said  sum  of 
$2,500,  that  the  defendant  should,  within  a reasonable  time 
after  the  making  of  the  said  agreement,  become  responsible 
for  that  amount  to  and  with  one  James  Oswald,  in.  the  said 
agreement  described  and  referred  to  as  Mr.  Oswald,  to  whoni 
the  plaintiff,  at  the  time  of  the  making  of  the  said  agree- 
ment, was  indebted  in  that  sum,  and  who  had  agreed  at  and 
previously  to  the  making,  of  the  said  agreement,  and  has 
always  since  been  ready  and  willing  to  accept  the  defendant 
as  security  thereof,  and  then  release  the  plaintiff  therefrom. 
And  as  to  $600  equal  and  amounting  to  the  sum  of  150?.  of 
like  lawful  money,  the  remaining  parcel  of  said  sum  of 
$2,500,  that  the  same  should  be  paid  at  certain  times  and  in 
a certain  manner  in  the  said  agreement  stated  and  agreed 
upon.  And  the  plaintiff  in  fact  saith,  that  although  a 
reasonable  time  for  the  delivery  by  the  defendant  to  the 
plaintiff  of  the  notes  as  agreed  upon  in  manner  aforesaid,  to 
the  amount  of  150?.,  and  for  the  defendant  becoming  re- 
sponsible to  the  said  James  Oswald  for  the  said  sum  of 
200?.,  had  elapsed  long  before  the  commencement  of  this 
suit,  and  although  the  plaintiff  hath  always  been  ready  and 
willing  to  accept  such  notes  according  to  the  tenor  and 
effect  of  the  said  agreement,  and  hath  performed  all  things 
therein  contained  by  him  to  be  done  and  performed  accord- 
ing to  the  true  intent  and  meaning  of  the  said  agreement, 
and  although  the  said  James  Oswald  hath  always  been 
ready  and  willing  to  accept  the  responsibility  and  security 
of  the  said  defendant  for  the  said  sum  of  200?.,  and  to  then 
release  the  plaintiff  therefrom,  and  all  liability  in  respect 


146  queen’s  bench,  Hilary  term,  12  vie, 

thereof  yet  the  defendant  hath  not  as  yet  paid  the  said  sum 
of  $500  equal  as  aforesaid  to  the  sum  of  125 nor  any  part 
thereof,  nor  paid  to  the  plaintiff  in  notes  as  aforesaid,  nor  in 
any  other  manner,  the  said  sum  of  $600,  equal  as  afore- 
said to  the  sum  of  150/.,  nor  any  part  thereof,  nor  be-' 
come  responsible  to  the  said  James  Oswald  for  the  said 
sum  of  $800,  equal  as  aforesaid  to  the  sum  of  200/.,  or 
any  part  thereof,  nor  paid  the  same  or  any  part  thereof,  to 
the  plaintiff  or  the  said  James  Oswald,  and  this  the  defen- 
dant hath  wholly  neglected  and  refused  to  do. 

Demurrer — that  the  plaintiff  hath  not  alleged  that  ho  ten- 
dered or  offered  any  conveyance  to  the  defendant  of  the  said 
land,  and  also  that  it  is  not  certainly  averred  that  the  plain- 
tiff did  sell  the  said  premises  to  the  defendant,  nor  is  there 
any  all^ation  of  time  to  the  fact  of  such  sale — also,  that 
the  plaintiff  has  enlarged  the  meaning  of  the  term  good  notes, 
in  the  said  agreement,  to  good  negotiable  promissory  notes, 
which  the  said  term  good  notes,  does  not  import — and  also 
that  it  is  uncertain  what  responsibility  the  plaintiff  intends 
in  the  said  decla^-ation  to  be  incur^^d  by  the  defendant  to 
James  Oswald. 

Cameron,  Q.  C.,  for  the  demurrer.  P.  M.  Vankoughnet 
contra.  The  authorities  cited  were — Barnes  v.  McKay,  5 
U,  C.  E.-;  12  Jurist,  155  ; 9 Irish  Law  reports,  1Y5 ; 1 Lord 
Eay,  735  j 2 Esp.  Hep.  708  ; 1 Saund.  319 ; 10  M.  & W.  355; 
10  A.  & B.  50;  6 T.  E.  572;  Dough  37;  Wilies,  332;  3 Bing, 
N.  C.  ^17 ; 6 M.  & W.  612 ; 6 Bing.  244;  6 B.  & 0.  433 ; 3 M. 
& Gr.  576. 

Eobinson,  C.  J. — The  plaintiff  complains  that  no  part  of 
the  agreement  set  out  has  been  performed  by  the  defendant. 

If  the  125/.  which  was  to  bo  paid  down  had  been  paid,  it 
would  have  furnished  an  argument  that  the  defendant  had 
received  the  consideration  for  which  he  stipulated,  either  in 
the  agreement  Wxiich  the  plaintiff  had  given  him,  or  by  the 
actual  performance  of  it ; and  that  the  other  payments  were 
therefore  to  be  made  without  reference  to  the  further  per- 
formance of  anjthtrg  by  the  plaintiff. 

As  it  is,  the  plaintiff  suing  for  the  sum  to  be  paid  down, 
as  well  as  for  the  others,  we  must  look  whether  the  plain- 
tiff had  occasion  to  shew  anything  to  be  done  on  his  part, 
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before  he  is  in  a condition  to  claim  ; and  whether  he  has 
sufficiently  shewn  that  he  has  done  what  was  incumbent 
upon  him. 

Now  all  that  the  plaintiff  sets  out  is  th:\t  in  consideration 
that  the  plaintiff  at  the  request  of  the  defendant,  would  (as 
by  the  said  agreement  ihQ  plaintiff  in  fact  did,)  sell  to  the  de- 
fendant certain  premises,  &c.jhe,  the  defendant,  undertook 
that  he  would  pay  the  plaintiff  for  the  said  premises  $2,500 
as  follows,  viz.:  125^.  to  be  paid  down,  (meaning  immediately 
after  the  making  of  the  agreement),  150?.  in  good  notes, 
within  a reasonable  time  after  the  making  of  the  agree- 
ment— for  200?.,  defendant  undertook  to  become  responsible 
to  a Mr.  Oswald  on  account  of  the  plaintiff,  within  a reason- 
able time  after  the  agreement,  and  the  remaining  150?.  he 
was  to  pay  at  certain  days  and  times,  in  the  manner  men- 
tioned in  the  agreement  And  the  plaintiff  complains  that 
although  a reasonable  time  had  elapsed  for  the  defendant 
delivering  the  notes,  and  for  becoming  responsible  on 
account  of  Mr.  Oswald,  and  although  he  has  always  been 
willing  to  accept  the  notes,  &c.,  and  Mr.  Oswald  having  been 
ready  and  willing  to  accept  his  responsibility  and  to  relieve 
the  plaintiff,  and  although  the  plaintiff  has  performed  all 
things  to  be  performed  by  him  according  to  the  interest  of 
the  agreement.  Yet,  &o.,  that  the  defendant  has  failed  in 
every  part  of  his  agreement. 

Now,  in  my  opI..!../ii,  d ..  plaintiff  has  not  sufficiently  en- 
titled himself  to  sue  for  the  money.  His  declaration  leaves 
it  in  doubt  whether  he  is  suing  upon  an  agreement  made 
upon  an  executory  consideration  or  not.  He  first  states  that 
the  defendant  undertook,  in  consideration  that  the  plamtiff 
would  sell,  &c., — then  he  is  apparently  relying  upon  an 
executory  consideration  which  makes  it  necessary  that  he 
should  shew  performance,  and  shew  it  preciselj^  and  dis- 
tinctly, for,  according  to  that  averment,  the  defendant  only 
engaged  to  pay  money  in  consideration  that  the  plaintiff 
would  sell  to  him  certain  premises. 

But  then  he  changes  ground,  and  seems  to  be  suing  as 
upon  an  executed  consideration,  for  he  says,  “as  by  the 
,said  agreement,  ho  did,”  thereby  referring  to  the  con- 
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struction  and  effect  of  the  agreement  which  we  do  not  see, 
and  which  might  or  might  not  amount  to  an  absolute  sale  of 
the  property.  And,  at  all  events,  if  the  plaintiff  felt  that 
the  instrument  to  which  he  refers,  was  in  itself  an  actual 
sale,  then  he  should  have  averred  unequivocally  that  he  had 
sold  instead  of  saying,  “as  by  the  agreement  he  did.” 

The  same  objection  which  was  taken  in  Barnes  v.  McKay, 
in  this  court  (5  TJ.  C.  E.  246),  applies  in  some  measure  here, 
and  in  that  case  we  referred  to  Plowden’s  Eeport,  14^, 
Browning  v.  Boston,  in  which  the  court  says  of  an  averment 
in  this  manner,  that  it  was  not  a precise  allegation,  but  is  an 
affirmation  that  the  indenture  says  so,  and  the  party  him- 
self ought  to  say  so,  and  not  say  that  the  indenture  says  so, 
for  this  saying  that  it  is  contained  in  the  indenture,  is  not  an 
affirmation  of  the  thing  which  is  mentioned  to  be  contain* 
ed  in  the  indenture. 

The  declaration  here  carries  this  appearance,  that  the  de- 
fendant having  by  the  agreement  engaged  that  if  the  plain- 
tiff  would  sell  him  certain  property,  he  would  make  him 
certain  payments ; contemplating  at  the  time  a future  and 
distant  act  of  selling,  the  plaintiff  is  turning  round  upon 
him  and  maintaining  that  he  requires  no  further  sale  or  con- 
veyance, for  that  the  agreement  is  so  worded  as  to  be  a sale 
of  itself,  and  this  too  he  asserts  of  an  instrument  not  under 
seal,  for  the  plaintiff  makes  no  profert,  and  the  action  is  in 
assumpsit. 

I am  of  opinion  that  the  declaration  is,  on  this  account, 
bad.  If  the  plaintiff  means  to  assert  plainly  that  he  has 
sold  the  land  to  the  defendant,  he  should  aver  that  distinctly 
in  the  usual  manner  as  other  traversable  facts  are  averred, 
with  proper  circumstances  of  time  and  place,  and  not  by 
way  of  parenthesis,  “ as  by  the  said  agreement  he  did,*"' 
which  agreement,  when  we  come  to  see  it,  may  or  may  not 
amount  to  a sale;  and  indeed  it  could,in  the  nature  of  things, 
be  no  more  than  a bargain,  and  not  an  effectual  sale,  which 
could  only  be  by  deed. 

There  is  no  doubt  that,  as  the  plaintiff  sets  out  the  agrees 
ment,  he  must  shew  that  he  has  sold  the  land  to  the  defen- 
dant,before  he  is  in  a condition  to  suje  for  his  first  payments 
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The  case  cited,  oi  vv  ilkes  v.  Smith,  10  M.  & W.  ^55,  which 
Is  quite  in  accordance  with  the  former  decisions,  shews 
nothing  to  the  contrary,  though  cited  for  that  purpose  by 
the  plaintiif.  In  consideration  that  the  plaintiff  would 
sell,  &o.,  the  defendant  promised  to  pay  125?.  down,”  does 
not  mean  immediately  after  making  the  agreement,  but  im- 
mediately on  plaintiff  selling  the  land. 

It  is  not  material  what  opinion  may  be  formed  of  the 
other  grounds  of  demurrer,  if  the  declaration  is  held  to  be 
bad  for  this  cause,  which  goes  equally  to  all  the  breaches. 
But  it  is  at  present  my  opinion  that  ' notes*^  does  not 
necessarily  mean  good  negotiable  promissory  notes. 

I read  the  words,  “ meaning  in  good  negotiable  promis- 
sory notes,”-  not  as  words  standing  in  the  agreement,  but  as 
words  used  by  the  pleader,  and  intended  to  explain  what  is 
meant  by  the  word  notes.”  It  might  be  possible  that  the 
agreement  may  run  thus  : ‘‘to  be  paid  in  good  notes,  mean- 
ing in  good  negotiable  promissory  notes  but  if  that  were 
so,  the  plaintiff  could  and  ought  to  have  given  us  to  under- 
stand that,  by  law,  such  words  as  “ good  iiuLes”  were  by  the 
,said  agreement  declared  “to  mean  good  negotiable  promis- 
sory notes,”  &c.  Not  having  done  this,  we  must  look  at  the 
words  as  giving’the  pleader’s  meaning  to  the  words  “ good 
notes;”  and  although  we  may  hold  that  the  words  “good 
notes”  mean  “good  promissory  notes;”  I can  not  say  that 
we  have  authority  to  hold  that  they  mean  negotiable  pro- 
missory notes. 

It  does  not  come  within  the  definition  of  a promissory 
nohe,  that  it  t negotiable.  That  point  was  very 
elaborately  discussed  and  was  so  decided,  in  Coleman  v. 
Cooke,  Willis,  393.  It  is  common  in  cases  of  sales  of  goods 
by  .auction,  that  the  buyers  are  expected  to  furnish  (when, 
credit  is  given)  good  endorsed  notes,  which  of  course  means 
negotiable  notes;  but  I observe  in  the  auctioneer’s  notice 
it  is  often  added,  even  in  such  cases,  that  the  parties  are  to 
furnish  such  “ notes,  with  good  endorsers  if  required''  But 
if  we  could  say  that,  in  a transaction  of  that  kind,  there  was 
a well  known  general  usage  to  give  endorsed  notes  in  all 
cases,  whether  it  was  or  was  not  specified  in  the  conditions 
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that  the  notes  should  be  endorsed  or  should  be  negotiable, 
yet  that  would  not  authorize  us  in  so  enlarging  or  ratiier  so 
narrowing  the  construction  of  the  word,  for  that  would  be 
the  etfect  when  applied  to  a transaction  respecting  the  sale 
of  lands,  for  we  could  not  say  that  +bere  Ifj  general 
understanding  or  usage,  in  regard  to  the  notes  to  be  given 
• in  the  course  of  such  a dealing. 

For  all  we  can  tell,  the  defendant  in  the  case  may  have 
tendered  the  note  of  a man  worth  thousands  of  pounds,  and 
unquestionably  good  so  far  as  security;  but  the  plaintiff 
may  have  rejected  it,  not  because  it  was  not  a good  note,  but 
because  it  was  not  negotiable. 

We  cannot  sa}^  that  the  words  “ good  note,”  on  every 
occasion  in  which  they  are  used,  mean  a negotiable  note. 
The  defendant  might  be  able  easily  to  obtain  a friend  of 
undoubted  substance  to  give  this  note  to  the  plaintiff  for  the 
150^.,  though  he  could  not  <:‘onfleTit  to  make  it  negotiable,  so 
that  it  might  get  into  the  hands  of  a stranger. 

I think  the  declaration  attaches  a meaning  which  we 
cannot  say  belongs  to  the  worrl«^,  and  that  it  > ■'^erefore  bad 
as  regard^  thrt  breach,  on  the  same  principle  that  declara- 
tions in  cases  of  libel  or  slander  are  held  bad,  when  the 
inuendo  extends  the  same  unwarrantably. 

x\s  regards  the  becoming  responsible  to  James  Oswald,  I 
do  not  see  that  the  declaration  is  not  sufficient  in'  charging 
the  breach  of  that  undertaking,  following  as  it  does,  the 
words  of  the  agreement. 

Upon  the  main  point,  I will  add  to  what  I have  said,  that 
Fwxdage  v.  Cole  is  not  in  the  least  opposed  to  the  construc- 
tion I have  put  on  this  writing;  for  in  this  case,  looking 
only  at  the  declaration,  no  certain  day  is  set  for  any  thing 
to  be  done  by  the  defendant;  +he  ^^’st  «nm  is  to  be  paid 
down,  the  other  two  things  spoken  of,  are  to  be  done  in  a 
reasonable  time,  and  until  the  time  shall  have  come  for 
making  the  first  payment,  it  would  be  impossible  that  the 
time  could  have  arrived  for  doing  those  things  which  were 
to  be  done  afterwards, 

Now  as  to  the  1252.,  the  first  sum,  I consider  the  declara- 
tion puts  it  on  no  other  footing  than  that  if  the  defendan  t 
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had  said  t?)  the  plaintiff — if  yon  will  sell  me  your  ffirm,  I 
will  pay  you  125^.  down  (that  being  the  whole  considera- 
tion); and  in  that  case  I should  hold  that  the  plaintiff  could 
not  have  claimed  the  raowey  till  he  hr.cl  transferred,  or 
shewn  himself  ready  and  willing  to  tu.nsfer  tne  land. 

Then,  holding  that  opinon,  I think  it  clear  and  on 

the  same  ground,  that,  as  the  agreement  set  out,  the  125?. 
* to  be  paid  down,  is  to  be  paid  at  the  time  that  the  plaintiff 
transferred,  or  is  ready  to  transfer,  the  land.  It  is  to  the 
period  of  time  should  be,  that  the  wurd  ‘‘  down'' 

refers,  and  not  to  the  moment  of  signing  this  scrap  of  paper, 
not  under  seal,  which  could  not  bind  the  land.  Then  the 
other  things  were  clearly  to  be  done  V -/i  KAJiJjl  ds  and  in  a 
reasonable  time,  that  is,  as  soon  after  the  plaintiff  could 
claim  and  had  received  the  125?.  as  might  be  thought 
reasonable. 

It  is  impossible,  I think,  to  hold  these  agreements  to  be 
independent  covenants  ; for  the  very  words  cf  defendant’s 
undertaking  are  conditional,  that  is,  in  consiaeration 
plaintiff  will  sell  when  defendant  requests  it.  I cannot  as- 
sent to  such  a construction  as  holds  those  words  to  be  an  ac- 
knowledgment that  the  125?.  was  due  imm'^^mte^y,  without 
any  thing  more  being  done  by  the  plaintiff;  and  I am  of 
opinion  that  defendant  is  entitled  to  judgment  on  the  de- 
murrer. 

Macaulay,  J. — I do  not  think  the  tender  of  a conveyance, 
or  offer  to  convey,  formed  a consideration  precedent  to  the 
plaintiff’s  right  to  the  125?.,  and  150?.  in  notes  and  to  the  de- 
fendant’s obligation  to  assume  responsibility  to  Oswald  ; or 
that  such  tender  or  offer  should  be  necessarily  averred  in 
the  declaration.  The  consideration  for  the  defendant’s 
promise  is  stated  to  be,  that  the  plaintiff,  at  the  request  of 
the  defendant,  would  (as  by  the  said  agreement  he  in  fact  did) 
sell  to  the  defendant  the  Thorold  House.  According  to  this 
description  of  the  agreement,  it  must  have  been  worded  to 
this  effect — “ in  considci’ation  that  the  plaintiff,  at  the 
request  of  the  defendant,  ^^;^'??sell,  or  hereby  agrees  to  sell, 
and  as  by  those  presents  he  in  fact  does  sell unless  j^art  of 
the  clause  be  merely  a parenthetic  allegation,  that  is,  the 
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words  ‘‘as  uy  the  said  agreement  he  in  fact  did,”  which 
event  it  would  read  simply  thus : “ in  consideration  that  the 
plaintiff  at  the  request  of  the  defendant,  will  selly  ov  hereby 
agrees  to  sell,”  &c.,  the  defendant  promised  (or  promises)  to 
pay  therefor  625^.,  as  follows,  vi^  ^ "*25?.  dovMf  150^.  in  good 
notes,  to  be  delivered  within  a reasonable  time  after  the 
making  of  the  agreement  (unless  the  latter  words  be 
matter  of  allegation  and  not  of  description),  and  within  a • 
reasonable  time  become  responsible  for  200?.  to  James 
Oswald,  &c. 

The  cases  of  Purdage  v.  Cole,  1 Saund.  320,  and  cases  cited 
in  note  4,  and  more  recently  the  cases  of  10  A.  & E.  50, 
Matlock  V,  Kinglake,  and  iO  M.  & W.  355,  Wilkes  v.  Smith, 

^ Bing.  1ST.  S,  Sanson  v.  Ehodes,  261,  12  Jur.  541,  Dickon  v. 
Jackson,  shew  that  the  terms  of  the  agreement  are  inde- 
pendent. 125?.  was  to  be  paid  down,  and  the  rest  of  the  con- 
sideration to  be  satisfied  in  a reasonable  time  after  the 
making  of  the  agreement,  consequently,  unless  r convey- 
ance, which  was  to  be  at  the  defendant’s  request,  was  to  be 
made  simultaneously  with  the  agreement,  part  performance 
or  paj^ment  on  the  defendant’s  part  was  necessarily  to  pre- 
cede performance  on  the  plaintiff’s  part,  and,  if  so,  mutual 
performance  could  not  be  reciprocally  dependent  acts. 

I think  the  agreement  being  that  the  plaintiff,  at  the  re- 
quest of  the  defendant,  would  (or  agreed  to)  sell,  shews  that 
it  was  a mere  executory  contract  for  a sale,  to  be  perfected 
thereafter;  and  that  the  words  “to  be  paid  down”  do  not 
mean  upon  the  plaintiff’s  executing  a conveyance,  but  forth- 
with upon  the  execution  of  the  agreement. — See  Gillett  v. 
Whitmarsh,  8 Q.  B.  966.  The  periods  appointed  for  satisfy- 
ing the  residue  of  the  consideration,  viz.,  a reasonable 
time  after  the  making  of  the  said  agreement  and  at  certain 
times  and  in  a certain  manner  in  the  said  agreement  stated 
and  agreed  upon,  shews  that  the  125?.,  parcel,  &c.,  were  to  be 
paid  down  upon  the  making  thereof.  If  so,  the  payment  at 
different  stated  periods,  and  the  conveyance,  at  the 
defendant’s  request  without . any  period  therefor  being 
mentioned  or  specified,  are  consequently  independent 
and  not  concurrent  acts ; nor  is  the  conveyance  a con- 
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dition  precedent  to  the  plaintiff’s  right  to  the  respec- 
tive payments.  To  give  a different  construction  to  the 
agreement  seems  to  me  quite  inconsistent  with  Purdage  v. 
Cole,  1 Sand.  420,  and  Matlock  v.  Kinglake,  10  A.  & E.  50, 
and  other  cases,  very  much  resembling  the  present. — See  2 
]Sr.  Bep.  239 ; 3 Bing.  K S.  355 ; 6 M.  C.  W.  830,  835 , , 

& W.  474,  Laird  v.  Pirn ; 10  M.  & W.  358,  ante ; 12  Jurist, 
•541 ; 6 Bing,  N.  S.  261,  ante  ; 6 M.  & W.  835,  Poole  v.  Hill  ; 
4 Q.  B.  421,  840-1. 

The  word  sell,”  in  the  agreement,  may  be  construed  as 
meaning  to  convey,”  though  selling  and  delivering,  sell- 
ing and  conveying,  are  often  regarded  as  distinct  acts.  But 
admitting  that  the  plaintiff  agreed  to  sell  or  convey,  at  the 
defendant’s  request,  still  the  consideration  for  the  defen- 
dant’s promise  to  pay,  was  the  plaintiff’s  undertaking  to 
sell,  not  the  actual  sale  or  conveyance;  and  the  cases 
referred  to,  shew  that  where  a day  is  appointed  for  payment 
of  the  money,  or  part  oi  it,  tiuu.  tne  day  is  to  happen,  or  may^ 
happen,  before  the  thing  which  is  the  consideration  of  the 
money,  is  to  be  performed,  an  action  may  be  brought  for 
the  money  before  performance ; fot  it  appeared  the  party 
relied  on  his  remedy,  and  did  not  intend  to  make  perform- 
ance a condition  precedent ; 'and  so  it  is  when  no  time  is 
fixed  for  the  performance  of  that  which  is  the  condition  for 
the  money. — See  10  M.  & W.  360 ; 10  A.  & E.  50 ; 1 Sand. 
320,  note  4,  Ho.  1.  This  rule  or  test  appears  to  me  directly 
applicable,  for  it  is  clear  to  me  that  the  125?.  was  to  be  paid 
down^  upon  the  execution  of  the  agreement,  and  not  to  be 
deferred  till  the  plaintiff  should  at  some  future  period  con- 
vey the  house,  &c.,  at  the  defendant’s  request,  and  conse- 
quently such  payment  was  to  precede  performance  on  the 
plaintiff’s  part. 

The  agreement  does  not  say  to  be  paid  down,  upon  the 
execution  of  a conveyance  of  the  land,  whenever  the  defen- 
dant should  request  it,  which  he  might  not  do  for  years ; 
but  it  says  to  be  paid  down  simply,  which  imports  imme- 
diately, and  that  such  is  the  meaning  of  the  agreement  is 
plainly  shewn  by  the  contract. 

Boadiness  or  offer  to  pci^orm  is  only  requisite  to  be 
11  6 U.  C.  Q.  B. 
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alleged  when  the  acts  are  conr  irrent,  as  in  the  case  of  reci- 
jirocal  covenants,  constituting  mutual  conditions  to  h^ 
formedatthe  same  time. — 1 East.  203;  IChy.  Pie:,  310; 
Pig.  690.. 

If  the  plaintiff  was  bound  to  convev  previously  to  or  con- 
currently with  his  right  to  recover  the  125^.,  then,  for  the 
residue  of  the  purchase,  he  must  of  course  rely  upon  the 
defendant’s  undertaking  alone,  for  payment  in  full,  evidently 
is  not  to  be  made  at  one  time,  i.e.,  down.  To  require  each  to 
rely  upon  the  undertaking  of  the  other  seems  as  reasonable, 
and  at  all  events  it  ajDpears  to  be  the  clear  effect  of  the 
agreement,  as  stated  in  the  declaration. 

It  is  not  averred  that  the  plaintiff  convoyed  the  Thorold 
House  to  the  defendant,  but  it  is  alleged  that  he  agreed, 
at  the  defendant’s  request,  to  sell  it.  Such  an  agreement 
is  contained  in  the  terms,  “ in  consideration  that  luo 
tiff  would  (or  will)  sell;”  and  also  (if  a descript:”0  allega- 
tion) in  the  words,  ^‘as  by  the  said  agreement  the  plaintiff 
did  (or  does)  in  fact  sell.”  These  words  do  not  operate  as 
a conveyance,  nor  do  I think  they  import,  by  way  of  alle- 
gation, that  the  plaintiff  had  conveyed.  Words  of  sale  so 
used  in  an  agreement,  not  under  seal,  in  relation  to  real 
estate,  constitute  an  agreement-to  sell,  though  as 

a bargain  and  sale  to  pass  the  estate. — 10  Jurist,  S26, 
Yaughan  v.  Hancock;  10  M.  & W.- 355,  supra ; 12  Jurist, 
541 ; the  declarations  are  framed  very  much  like  the  present. 

At  common  law,  a bargain  and  sale,  even  under  seal, 
was  only  a contract  (2  Jurist,  611 ; Cornish  on  Uses,  156), 
and  did  not  transfer  the  legal  estate.  So  here,  the  terms  of 
this  agreement  amount  only  to  a contract  to  convey,  and 
not  to  a conveyance.  Thus,  if  the  words  as  by  the  said 
agreement  the  plaintiff  in  fact  did  sell  ” are  not  descriptive 
of  such  agreement  (as  T however,  think  they  should  be 
taken  to  be),  but  constitute  Cbll  jjouueat  averment  of  the 
legal  effect  of  such  agreement,  sn''^  ^’’^erment  is  unwar- 
ranted and  may  be  rejected  as  surplusage. — Stephens’  Pig. 
468-9,  and  cases  cited  in  note  b.  It  would  not  in  this  view 
bo  the  assertion  of  a fact,  but  of  a legal  effect  resulting  from 
the  agreement,  which  the  court  can  see  it  could  not  have. — 
See  14  M.  & W.  244-5,  Playfair  v.  Musgrave. 
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The  date  of  the  agreement  shews  the  time. 

As  to  the  construction  of,  and  the  meaning  given  to  the 
word  notes.”  It  is  said,  in  Millan  v.  May,  13  M.  & W. 
511-t,  xhat  words  in  an  ^agreement  are  to  be  construed, 
accordin'^  to  their  strict  and  primary  acceptation,  as  that 
London  means  the  city  of  London  proper  (see  12  Jurist,  155,, 
Simpson  v.  Margetson);  that  month  means  lunar  month 
(and  see  the  cases  there  referred  to).  In  2 Camp,  532,, 
Hodgson  V.  Davies,  Lord  Ellenborough  held  that  it  could  not 
be  proved  that  the  word  ‘‘  in  a contract,  meant  ap- 
proved bill.”  3 Cara.  116,  Boothby  v.  Lowden,  where  the 
worA  ‘Aiotes”  is  taken  to  mean  “ promissory  notes;”  and 
see  2 Cam.  283  ; 2 M.  & S.  121 ; 1 Taunt.  526  ; 2 N.  & M. . 
'll.  A promissory  note  or  note  of  hand  is  defined  to  be  a 
promise  or  engagement  in  wwiting  to  pay  a specified  sum,  at 
a time  therein  limited,  or  on  demand,  or  at  sight,  to  a 
person  therein  named,  or  to  his  order,  or  to  the  bearer. — ■ 
Byles  on  Bills,  &c. 

How  on  the  face  of  this  declaration  the  court  may,  I 
thi^k,  construe  the  words  ^'good  notes”  to  mean  ^^good 
promissoiy  notes ;”  but  there  is  nothing  shewn  to  limit  their 
meaning  to  negotiable  notes  (which  good  notes  need  not 
necessarily  be),  any  more  than  to  designate  the  time  for 
payment.  The  agreement,  as  stated,  is  very  vague  on  thia 
head,  for  it  does  not  express  whether  defendant  is  to  be  a 
party  to  such  notes  t r not,  nor  whether  they  were  to  be  pay- 
able at  a fixed  day  or  on  demand. 

If  therefore  the  words,  ‘‘meaning  in  good  negotiable  pro- 
missory notes,”  are  to  be  understood  as  by  way  of  inuendo, 
or  explanation,  averring  the  meaning  of  the  agreement  in 
I is  particular,  and  not  as  descriptive  of  the  contents  of  the 
agreement,  it  seems  to  me  unwarranted.  That  it  is  matter 
of  averment  and  not  of  description  is,  I think,  shewn  by 
comparing  it  with  other  parts  of  the  declaration.  The 
words,  to  bo  paid  down,  are  alleged  to  mean  immediately 
after  making  the  said  agreement,  which  they  do  mean,  and 
the  unnecessary  explanation  added  thereto,  is  clearly  by 
way  of  inuendo  and  not  uewcription.  Thus,  when  James 
Oswald  is  mentioned,  the  declaration  does  not  (as  it  does 
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'Of  the  notes)  say  Oswald,  meaning  James  Oswald,  but 
.James  Oswald,  in  the  said  agreement  described  and  referred 
to  as  Mr.  Oswald.  It  appears  to  me,  therefore,  that  the 
words  in  question  are  not  descriptive  of  the  contents  of  the 
agreement,  but  are  woi’ds  of  substantive  averment  or  inu- 
enao.  It  is  one  rule  of  pleading,  that  an  agreement  may  be 
stated  according  to  its  legal  effect. — Liddell  v.  Monro,  4TJ, 
a E.  4^75;  3B.  & A.  69;  1 B.  & C.  16;  1 M.  & G.  2^9,  note 
(b.);  2 Sand.  9*7  (2);  Stephens^  Pig.  478;  1 M.  & W.  8; 
1 Yent.  109 ; Garth.  308.  And  according  to  this  rule,  if 
such  be  the  legal  meaning  and  effect  of  the  agreement,  Jthe 
plaintiff  should  have  averred  that  the  defendant  promised 
to  pay  the  150/.  in  good  negotiable  promissory  notes,  instead 
of  describing  it  as  containing  the  words  “ good  notes  ” 
only,  and  then  applying  to  them  a meaning  they  do  not 
necessarily  bear,  and  which  nothing  in  the  context  is  shewn 
to  warrant. 

The  cases  in  the  books,  upon  the  province  and  use  of 
inuendoes,  are  principally  actions  of  slander  or  libel  (1  C.  M. 
E.  61),  and,  I think,  shew  that  wherever  a meaning  or  force 
is  to  be  given  to  particular  words,  contrary  to  their  natural 
or  legal  import,  the  circumstances  which  warrant  the  alle- 
gation thereof  should  appear  in  the  face  of  the  declaration; 
and  the  distinction  between  the  mere  meaning  of  words,  or 
construction  of  words,  when  the  interpretation  may  be 
given  by  the  way  of  inuendo,  without  inducement,  and  the 
intention  with  which  such  words  are  used,  marks  the  differ- 
ence. The  inuendo  is  here  added  to  the  word  notes,”  to 
express  either  the  meaning  of  the  word  or  the  intention  of 
the  parties  in  using  it. — See  Wigram  on  Extrinsic  Evidence. 
The  court  can  perceive  that,  as  to  the  meaning  of  the  word, 
at  is  inaccurate ; and  as  expressive  of  the  intention,  as  an 
independent  fact,  the  context  does  not  warrant  it;  so  that 
in  either  light  it  is  improperly  introduced.  It  maybe  said, 
1st,  that  the  inuendo  is  (if  well  pleaded)  admitted  by  the  de- 
murrer to  be  the  true  meaning,  if  the  agreement  is  suscep- 
tible of  that  construction  ; or,  2ndly,  if  not,  that  it  is  but 
surplusage  and  may  be  rejected ; or„  3rdly,  at  all  events, 
that  the  breach  is  laid  in  such  general  terms  that  (rejecting 
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the  inuendo)  it  denies  the  delivery  of  any  promissory  notes, 
negotiable  or  otherwise. 

To  the  first,  the  answer  is  that  it  is  not  well  pleaded,  not, 
in  short,  admissible,  in  the  manner  and  form  in  which  it  is 
pleaded,  and  that,  so»far  as  the  declar  ation  shews,  the  agree- 
ment is  not  susceptible  to  the  meaning  thereby  ascribed  to 
the  word  notes.  To  the  second,  that  it  is  not  surplusage, 
hut  the  allegation  of  matter  of  fact,  calculated  to  qualify 
and  alter  the  legal  import  of  the  word  notes.  The  Court 
does  not  see  that  under  no  circumstances  could  it  be  war- 
ranted, only  that,  so  far  as  the  declaration  shews,  it  is  inad- 
missable.  If  the  agreement  itself  were  set  out  in  full,  it 
might,  on  the  face  of  it,  shew  matter  not  now  appearing, 
sufficient  to  sanction  it,  or  perhaps  collateral  matter  might 
by  way  of  inducement,  be  stated,  to  warrant  and  sustain  it. 
At  present,  enough  does  not  appear.  To  the  third,  the 
breach  is  certainly  comprehensive  enough,  and  on  general 
demurrer  would,*  I think,  be  sufficient;  but  it  is  at  least 
equivocal  in  that  part  which  negatives  the  payment  in 

notes  as  aforesaid,"'  and  the  objection  is  made  by  special  de- 
murrer, not  to  the  breach,  but  to  the  inuendo,  which  can- 
not be  rejected  as  purely  surplusage.  If  the  inuendo  could 
be  disregarded,  as  it  might  perhaps  on  general  demurrer, 
the  breach  would  be  sufficient ; the  difficulty  is  that  it  is 
excepted  as  informal,  and  the  question  is  whether,  on  special 
demurrer,  it  can  be  treated  as  merely  redundant  or  super- 
flous,  and  this  I do  not  think  it  can. 

It  is  not  mere  tautology,  or  amplification,  or  irrelevant 
matter  superadded  to  what  was  sufficient  before,  but  it  is  cal- 
culated and  intended  to  impart  a meaning  to  the  word  notes, 
enhancing  the  defendant’s  obligation,  viz.,  to  give  good 
negotiable  notes;  whereas  the  contract,  using  the  word 
notes  only,  might  be  satisfied  by  the  delivery  of  good  notes, 
though  not  negotiable.  The  object  and  design  of  the  inu- 
endo, as  used,  takes  from  it  the  character  of  mere  surplus- 
age. This  it  cannot,  in  my  view  of  the  subject.  However, 
the  objection  only  applies  to  one  of  three  breaches;  and  if 
the  declaration  is  otherwise  good,  the  demurrer  is  too  largo, 
and,  applied  distributively,  must  be  restricted  to  the  150^. 
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only.— 1 Sand.  285  (b);  6 Q.  B.  285;  10  M.&  W.  '731 ; 13 
M.  &W. '761;  1 M.  &G.201  (n). 

The  responsibility  to  be  incurred  to  Oswald  is  manifestly 
the  assumption  of  the  debt  by  'he  defendant,  so  as  to  exone- 
rate and  discharge  the  plaintiff  therefrom  ; and  this  I think, 
appears  with  sufficient  certainty. — 9 Irish  Law  Eep.  835. 

I am  of  opinion,  therefore,  rhat  judgment  should  be  given 
in  favour  of  the  defendant  upon  so  much  of  the  demurret 
as  relates  to  the  second  breach,  and  for  the  plaintiff  as 
respects  the  first  and  third  breaches. 

Sullivan,  J. — Tne  plaintiff  declares  that  the  defendant, 
for  and  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  would,  as  by  said  agreement  the  plaintiff 
did  in  fact,  ‘‘sell,”  the  defend'^^^t  undertook,  as  in  the  dec- 
laration mentioned. 

In  the  case  of  Wilkes  v.  Smith,  10  M.  & W.  359,  Baron 
Parke  takes  the  distinction  between  unde^ffaking  to  sell  and 
an  actual  sale,  which  latter  term  he  uses  as  having  the  same 
meaning  as  a conveyance ; and  as  the  word  sell  supposes  a 
change  of  property,  perhaps  that  meaning  must  in  this  case 
be  given  to  the  word.  We  are,  however,  familiar  with  what 
are  called  sales  of  land,  entirely  separate  from  and  preceding 
the  conveyance,  as  sales  of  land  by  auction,  sale>  of  land  by 
the  Sheriff,  and  sales  of  land  for  taxes,  in  all  of  which  cases 
an  agreement  or  undertaking  to  convey,  and  not  an  actual 
conveyance,  are  intended. 

When  a bargain  is  made  for  the  purchase  of  land,  the 
pr‘ce  to  be  paid  in  future,  the  conveyance  may  be  to  be 
made  at  once,  or  it  may  await  the  payment  of  the  price, 
according  to  the  expressed  intention  of  the  parties.  If  no- 
thing is  said  as  to  the  time  of  the  conveyance,  that  is  not  to 
be  made  until  the  price  is  paid,  and  in  such  a case,  in  an 
action  for  the  purchase  money,  it  is  not  necessary  in  alleg- 
inga  breach  to  preface  it  with  an  averment  of  the  plaintiff’s 
title  or  readiness  to  convey ; but  if  the  whole  price  has  to  be 
paid  down,  the  plaintiff  must  shew  his  readiness  to  perform 
the  concurrent  act  of  the  conveyance,  or  if  it  appears  from 
the  contract  that  the  time  of  the  conveyance  was  precedc^»^t 
to  the  time  of  paymen  accaal  conveyance  shou!^''  ' 
averred. 
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The  intention  of  the  parties  to  an  agreement  has  t®  be 
galhoied  from  the  words  they  make  use  of.  The  plaintiff 
describes  himself  as  having  agreed  to  sell  land,  at  the  request 
Oi  the  defendant.  In  consideration,  ho  says  that  he  would, 
at  the  request  of  the  defendant,  sell.  This  means,  I think, 
that  he  would,  at  the  request  of  the  deiendant,  convey. 
The  defendant  would  not  be  in  a condition  to  make  such 
a request  until  he  was  ready  with  the  money  and  securities 
stipulated  to  be  provided  at  once;  and,  on  the  other  hand, 
the  plaintiff  is  not  competent  to  demand  them,  or  to  charge 
the  defendant  with  a breach  of  his  contract,  until  he  shews 
that  he  is  ready  and  willing  to  make  the  c.onveyance,  or 
thii^  has  made  it;  and  as  to  payments  to  be  made  by 
the  defendant  in  future,  the  plaintiff  would  have  to  trust  to 
the  contract. 

I^ow,  taking  this  to  be  the  meaning  of  the  contract,  as 
the  plaintiff  has  undertaken  to  describe  it,  his  allegation  that 
he  did  in  fact  sell  by  the  agreement,  is  not  sufficient,  for  no 
conveyance  of  land  could  be  made  by  such  an  agreement  as 
he  shews ; and,  as  he  has  not  averred  a readiness  and  willing- 
ness to  convey  at  the  request  of  the  defendant,  I think  his 
declaration  must  fail: 

I do  not  mean  to  say  that  the  agreement,  which,  having 
been  produced  at  the  trial  of  the  issues  in  this  case,  I have 
had  an  opportunity  of  seeing,  will  not  bear  another  construc- 
tion. I can  now  only  look  to  the  contract  set  out  in  the 
declaration. 

With  regard  to  the  inuendo  introduced  into  one  of  the 
breaches,  which  narrows  the  meaning  of  the  words  good 
notes  to  good  negotiable  notes,  I was  at  first  of  opinion  that 
it  must  be  taken  as  descriptive  of  the  agreement,  and  as 
meaning  Lo  college  that  the  narrowest  meaning  was  given  to 
the  words  by  the  parties,  expressly  by  the  written  contract ; 
in  that  case  the  inuendo  could  not  be  rejected  ; and  if  the 
plaintiff  failed  at  the  trial  to  produce  such  an  agreement  as 
would  warrant  the  inuendo,  he  should  have  been  non-suited. 
But  after  much  consideration  and  endeavor  to  apply  analo- 
gies taken  from  cases  of  slander  and  libel,  as  to  the  offer 
and  effect  of  inuendoes,  it  appears  to  mo  that  this  one  must 
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be  rejected  as  altogether  unsupported  and  surplusage.  It 
does  not  give  a meaning  to  words  which  are  doubtful  in 
themselves,  or  which  require  or  bear  explanation,  but,  on 
the  contrary,  it  professes  to  give  a meaning  to  words,  well 
understood  and  plain  in  themselves,  different  from  their 
ordinary  acceptation.  I think,  therefore,  on  the  authority 
of  the  cases  following,  that  the  inuendo  should  be  rejected, 
— Eoberts  v.  Camden,  9 E.  95 ; Hall  v.  Blandy,  1 Y.  & J. ' 
480 ; Clegg  v.  Laffer,  10  Bing.  250 ; Harvey  v.  French,  2 
Tyr.  385;  Williams  v.  Stott,  3Tyr.  688;  Wheeler  v,  Haynes, 
IPer.  & D.  55;  Gardner  v.  Williams,  6 Tyr.  I5I;  Day  v. 
Eobinson,  4 N.  & M.  884. 

McLean,  J.,  concurred  in  opinion  with  the  Chief  Justice 
and  Mr.  Justice  Sullivan. 

Draper,  J.,  being  in  the  Practice  Court  during  the  argu- 
ment, gave  no  judgment. 

Per  Cur. — Judgment  for  defendant 
on  demurrer. 

Macaulay,  J.,  dissentients. 


Doe  DEM.  Jeffrey  v.  Williams. 

Demand  of  possession — Particularity  required  therein,  in  pointing  the 
defendant  to  the  precise  parcel  of  land  the  plaintiff  is  seeking  to  re- 
cover. 

Declaration  in  ejectment.  Demise  laid  the  1st  January, 
1844.  Ouster  the  same  day.  The  premises  were  stated  to 
be  10  messuages,  10  cottages,  10  barns,  10  stables,  10  coach- 
houses, 10  out-houses,  10  yards,  10  gardens,  10  orchards,  300 
acres  arable  land,  300  acres  meadow  land,  300  acres  pasture 
land,  300  acres  wood  land,  and  300  acres  of  land  covered 
with  water,  300  acres  of  other  land,  with  the  appurtenances, 
in  the  townLhip  of  Yaughan. 

In  the  consent  rule,  the  defendant  defended  for  the  pre- 
mises in  question,  which  premises  he  thereby  admitted  to 
be  or  consist  of  the  premises  in  the  declaration  in  this  cause, 
for  which  he  defended  as  tenant. 

Lease,  entry,  ouster  and  possession  were  admitted. 

It  appeared  in  evidence  that  the  lessor  of  the  plaintiff 
owned  the  south  half  of  lot  Ho.  5,  in  the  8th  concession  of 
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Vaughan  ; and  the  defendant,  that  part  of  lot  No.  4,  in  the 
said  concession,  adjoining  the  plaintiffs  on  the  south.  That 
the  concession  road  in  front  of  the  concession  had  not  been 
opened,  but  that  a road  had  been  made  through  the  lots,  cut- 
ting them  in  two,  by  which  the  owners  had  settled  ] but  the 
points  of  intersection  being  throughout  disputed,  the  owners 
of  the  first  five  lots  agreed  that  Mr.  Dennison,  a deputy  pro- 
vincial surveyor,  should  run  the  line,  and  which  he  accord- 
lydid.  The  effect  of  his  survey  was  that  the  side  line 
between  the  plaintiff  and  defendant  was  too  far  north,  and 
the  defendant  consequently  was  in  possession  of  part  of  the 
plaintiff’s  lot. 

Afterwards,  that  is,  on  the  29th  June,  1846,  they  signed  a 
written  memorandum,  whereby  the  defendant  admitted  that 
the  plaintiff  had  good  title  to  all  the  lands  north  of  Mr. 
Dennison’s  line,  which  he  thereby  acknowledged  to  be  the 
correct  boundary  line  between  the  lots  Nos.  4 and  5,  and 
that  all  No.  5 belonged  to  the  lessor  of  plaintiff. 

The  lessor  of  plaintiff  agreed  that  defendant  should  have 
peaceable  possession  of  that  part  of  lot  No.  5,  on  which  he 
had  crops  sown,  until  they  were  taken  off. 

Mr.  Dennison,  being  called  by  the  lessor  of  the  plaintiff 
slated  that  after  this  action  had  been  brought,  and  after  the 
defendant  had  moved  his  fence  from  the  old  line  to  the  true 
one,  he  (defendant)  requested  the  witness  to  examine  the 
fence  to  see  whether  it  was  on  the  correct  line ; that  the 
defendant  took  him  to  the  line  on  the  west  side  of  the  road, 
crossing  the  lots,  and  pointed  to  the  west,  in  which  direc- 
tion the  fence  seemed  on  the  tiue  line.  The  defendant  acted 
as  if  he  thought  the  action  was  brought  for  some  land  on 
the  west  side  of  the  road,  where  all  seemed  right.  He  told 
the  witness  to  examine  it  all  through,  and  the  latter  said 
that,  looking  eastwardly  from  the  road,  the  fence  ap- 
peared correctly  placed  on  the  upland  on  that  side  also  j 
but  that,  from  whet*e  he  stood,  he  could  not  see  where  it 
crossed  the  creek,  which,  owing  to  the  elevation  of  the 
ground,  was  not  visible.  When  the  witness  expressed  his 
surprise  to  the  defendant  that  an  action  had  been  brought, 
as  the  fence  seemed  right  on  both  sides  of  the  road,  the 
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defeudaut  said  there  was  a shall  piece  at  the  creek,  and  a 
log  across,  but  that  he  did  not  think  it  could  be  for  that. 

This  witness  was  aftervvards  employed  by  the  lessor  of 
the  plr’ntiff,  and  made  a plan,  shewing  thepointof  dispute. 
He  stated  that  the  fence  was  all  correct,  except  at  the  creek, 
where  an  old  stick  of  timbei’,  crossed  it  in  the  old  line, 
remained,  and  the  fence  on  the  new  line  was  connected 
with  it  on  the  one  side  by  two  panels  of  fence  and  on  the 
other  by  one.  The  portion  of  Ho.  5,  so  left  within  the 
defendant’s  fence  or  ioclosure,  and  for  which  this  action  is 
brought,  being  about  16  feec  by  40,  principally  the  bed  of 
a small  creek  running  through  the  lot,  of  little  value.  The 
bank  nf  the  creek  about  four  feet  high. 

Tbft  plaintiff  further  proved  that,  on  the  8th  Hovember, 
1847,  be  caused  a notice  to  be  served  on  the  defendant,  as 
follows  : “ I hereby  give  you  30  days’  further  notice  to  set 
your  fence,  between  your  lot  and  mine,  honestly  on  the  line; 
otherwise  leave  sufficient  fora  lane.”  Also  that  the  plain- 
tiffs lessor  had  a lane  immediately  within  or  north  of  the 
new  fence,  on  the  east»and  west  of  the  creek,  but  not  quite 
up  to  it  on  either  side. 

Mr.  Dennison  produced  a plan  of  the  ground  at  the  trial, 
exhibiting  everything  very  clearly.  Another  notice,  not 
forthcoming,  had  also  been  served  on  defendant,  but  it  did 
not  seem  material.  It  was  proved  that,  af<-er  being  served, 
the  defendant  had  shewn  both  notices  to  one  of  the  plain- 
tiff’s witnesses. 

For  the  defendant,  it  was  objected  that  there  was  no  case 
for  the  jury ; that  the  defendant  was  entitled  to  a demand  of 
possession,  but  none  had  been  proved,  and  that  there  was  no 
proof  that  the  defendant  had  fenced  in  that  part  of  the  creek 
in  question.  These  objections  were  overruled,  and  it  was 
held  that  there  was  a case  for  the  jury. 

The  defendant  then  went  into  eviden.  o to  show  that,  by 
concert  with  the  plaintiff’s  lessor,  the  fence  was  moved 
soon  after  the  date  of  the  written  agreement  on  that  head. 
That  it  was  arranged  ‘between  them  that  the  defendant 
should  furnish  rails,  and  the  pla'ntiff^s  lessor  lay  the  foun- 
daton  rails — a precaution  of,-^  defendant’s  to  prevent 
future  disputes  about  their  bei  -h'  'he  true  line.  That  the 
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lessor  of  plaintiff  said  he  could  not  attend  himself,  but 
would  send  his  son.  The  vvILuesses  for  the  defendant  re- 
presented that  tho  ouii  iiLLuuued  accordingly,  and  assisted  in 
putting  up  the  new  fence ; that  when  they  came  to  the 
creek,  the  plaintiff’s  con,  upon  some  remarks  being  made 
about  it  by  the  defendant,  or  one  of  his  workmen,  said  it 
would  be  a great  deal  of  trouble  to  move  the  log  that  cross- 
ed the  creek,  that  he  thought  it  would  be  no  matter,  being  a 
small  piece,  and  they  laid  the  fence  up  to  it,  instead  of 
moving  it.  It  is  at  present  just  as  they  left  it;  and  what 
was  called  a swing  gate  is  uung  under  this  log,  to  close  the 
space  down  to  the  water  level.  This  gate  was  hung  by  the 
plak. 'kT’;:.  This  son  Icld  ihe  bottom  rails,  and  had  he 

insisted  upon,  or  required  it,  the  defendant’s  witnesses 
said  they  supposed  the  fence  would  have  been  continued 
directly  across  the  creek;  that  they  had  plenty  of  rails, 
but  not  a sufficient  log  for  a bridge,  without  getting  one. 
The  log  on  the  old  line  rested  on  an  abutment  in  the  east 
side  of  the  creek,  which  supported  it.  The  crossing  was 
equally  eligible  in  a direct  line,  only  it  would  have  been 
some  trouble  to  have  moved  the  log,or  got  another  and  laid  it. 

In  reply  the  son  of  the  lessor  of  the  plaintiff  was  called, 
and^said  he  attended,  owing  to  a message  he  had  received, 
but,  as  he  supposed,  merely  to  assist  in  removing  the  fence, 
and  not  to  lay  the  bottom  rails  more  than  any  other,  though 
he  did  lay  most  of  them.  He  could  not  say  whether  he  laid 
those  in  dispute,  being  only  three  panels,  that  is,  two  on  the 
west  side  and  one  on  the  east  of  the  creek.  He  said  the 
defendant  first  proposed  to  fence  up  to  the  log  or  abutment, 
on  the  east  side ; and  that  he  replied  he  thought  it  would 
not  be  disputed  for  the  present,  for  the  time.  He  also 
said  that  he  had  no  authority  to  coiiipromise  the  lessor  of 
the  plaintiff  in  the  matter.  That  it  was  not  the  plaintiff 
who  sent  him,  but  he  attended  upon  a message  from  him, 
left  at  his  residence  by  a third  person.  He  said  the  old  log 
was  the  plaintiff’s.  This  witness  represented  that  he  intend- 
ed setting  up  the  new  fence  under  the  defendant’s 
direction,  as  being  owner  of  the  rails,  and  the  witness 
having  received  no  particular  instructions. 
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The  jury  were  told  that  the  defendant  admitted  posses- 
sion of  the  premises,  and  that,  if  part  of  lot  No,  5,  the  plain- 
tiff was  entitled  to  recover,  unless  the  defendant,  on  the  1st 
January,  1848,  was  in  possession,  with  the  assent  of  the 
plaintiff’s  lessor,  and  his  will  remained  undetermined  when 
the  action  was  brought.  That  there  was  some  evidence  of 
a notice  since  the  removal  of  the  fence,  apparently  in  order 
to  determine  any  assent  that  might  be  supposed  to  exist 
owing  to  anything  his  son  had  done.  It  was  left  to  the 
jury,  on  the  point  of  the  lessor  of  the  plaintiff’s  assent  con- 
tinuing unrevoked  on  the  day  of  the  demise,  of  which  the 
court  held  there  was  sufficient  evidence,  if  any  such  assent 
could  be  inferred. 

The  defendant’s  counsel  objected  to  the  charge,  contend- 
ing that  the  jury  should  be  told  a demand  of  possession  was 
necessary,  and  that  no  such  demand  had  been  proved.  The 
court  ruled  there  Was  sufficient  evidence  to  go  to  the  jury  of 
the  determination  of  any  will,  if  any  could  be  supposed  to 
have  existed. 

The  case  was  tried  before  Macaulay,  J.,  at  the  Home  Dis- 
trict autumn  assizes,  1848,  but  the  verdict  was  rendered 
before  Mr.  Justice  Sullivan. 

Gamble  moved  for  a new  trial,  on  the  ground  of  misdirec- 
tion, the  reception  of  improper  evidence,  and  on  affidavits, 
and  on  the  evidence.  Ewart  shewed  cause. 

The  authorities  cited  were — 2 T.  E.  283 ; 2 Bl.  H.  803 ; 
1 N.  Eep.  329  j 2 Chits.  Eep.  268;  1 Burr.  54;  2 Burr.  664; 
1 M.  & E.  1Y3  ; Comyn.  Dig.  Estate  H.,  6-9. 

Eobinson,  C.  J. — There  is  no  doubt,  I think,  from  the  re- 
port of  this  case  by  the  learned  judge  who  tried  it,  and  by 
what  occurred  when  Mr.  Justice  ^rJullivan,  in  his  absence, 
received  the  verdict,  that  the  jury  desired  to  be  understood 
as  not  considering  that  the  defendant  had  received  a 
proper  or  sufficient  notice,  or  demand  of  possession,  if  any 
such  were  necessary,  before  bringing  the  action.  And  I 
think  they  were  right  in  so  viewing  the  case.  It  is  one 
of  great  apparent  hardship  on  the  defendant.  He  and  the 
plaintiff  owned  contiguous  lands,  h''d  been  in  dispute 
about  the  boundary,  and  afterwards  procured  a survey  to 
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!be  made  by  amicable  agreement,  and  laid  the  division  fence 
accordingly ; but,  by  assent  of  the  defendant  and  the  plain- 
tiff’s son,  who  had  been  sent  to  act  for  the  plaintiff,  in  hel^:)- 
ing  to  move  the  fence,  two  or  three  panels  of  the  said  fence, 
at  a point  where  it  crossed  a small  stream,  were  laid  out  of 
the  right  line  a few  feet,  in  order  to  take  advantage  of  the 
<}onvenience  of  some  fallen  tree,  which  afforded  some  sup- 
port to  the  fence  in  the  soft  ground  and  gave  to  both  parties 
facilities  for  crossing  the  brook.  Although  the  brook  at 
this  point  was  an  encroachment  on  the  plaintiff’s  land,  yet 
it  was  the  mutual  act  of  the  parties,  done  for  mutual  con- 
venience, and  before  defendant  could  be  treated  as  a tres- 
passer for  leaving  the  fence  where  both  had  placed  it : it  re- 
q^uired  that  he  should  have  been  given  unequivocally  to 
understand  that  the  plaintiff  wished  the  fence  to  be  straigh- 
tened along  those  few  feet  of  the  line.  The  plaint  iff, instead  of. 
pointing  that  act  distinctly  as  being  what  he  wished,  made 
a written  demand  on  the  defendant,  which  seems  naturally 
to  have  led  the  latter  to  understand  that  the  plaintiff  was  re- 
turning to  the  old  dispute,  and  intending  to  open  the  ques- 
tion about  the  line  generally.  This  inquiry  of  the  plaintiff’s 
attorney  confirmed  that, for  the  latter  answered  that  he  sup- 
posed it  was  the  old  dispute  ; and  he  candidly  avowed,  on 
the  argument  before  us,  that  if  he  had  any  idea  that  his 
client  was  bringing  his  action  on  account  of  the  alleged 
crook  in  two  or  three  panels  of  fence,  he  would  not  have 
gone  on  with  it. 

The  defendant  employed  a surveyor  to  re-examine  the  line, 
and  finding  the  fence  on  the  right  line,  as  he  was  assured, 
defended  the  action  ; and  at  the  trial  he  found,  to  his  sur- 
prise, that  the  plaintiff  did  not  endeavour  to  raise  any  dis- 
pute about  the  correctness  of  the  line,  but  asked  for  his  ver- 
dict only  on  account  of  about  16  feet  wide  of  wet  land, 
where  the  small  crook  was  made  at  the  creek.  This  was  a 
claim  which  there  could  be  no  ground  for  opposing,  and 
which  no  man  in  his  senses  would  have  stood  an  action  about. 
What  defendant  did  allow  himself  to  be  put  to  the  cost  of  a 
defence  is  said  to  be  his  own  fault,  for  that  he  might  have 
specified  in  the  consent  rule  what  he  defended  for ; and  so 
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nodc’’bt  he  might,  but  believing,  and  I think  reasonably 
under  the  facts,  that  the  plaintiff’  ''laiming  the  line  to 
be  altogether  wrong,  and  not  merely  in  this  small  jag,  about 
which  there  could  be  no  dispute,  he  naturally  defended  for 
what  he  meant  to  maintain. 

A notice,  to  avail  a party,  should  be  such  as  not  to  mis- 
lead. The  plaintiff  should,  before  bringing  an  action  for 
these  few  feet  of  wet  ground,  have  asked  to  have  the  fence 
straightened  there,  or  might  have  made  it  straight  himself, 
for  he  well  knew  his  neighbour  did  not  claim  a right  to 
that  land.  The  defendant  was  not  a trespasser  till  he  had 
shewn  that  he  presisted  in  retaining  the  small  jag  in  the 
fence  as  it  was,  after  his  neighbour,  who  had  helped  him  to 
lay  it  there,  demanded  to  have  it  made  straight.  And  this 
desire  was  not,  I think,  conveyed  in  such  a manner  as  to 
make  the  defendant  aware  Oi.  x^^ention  and  object. 

Considering  the  facts  cf  the  case,  and  the  evident  impres- 
sion and  intention  of  the  jury  at  the  time  of  delivering  their 
verdict,  I think  there  should  be  a ne^^^  +rinl^  oUlini*  with  or 
without  costs,  to  abide  the  event ; for  it  was  necessary  at  the 
trial  that  the  plaintiff  should  prove  the  defendant  a trespas- 
ser, in  respect  of  the  particular  land  for  which  he  sought  to 
recover,  and  the  plaintiff  his  claim  ■''O  the  litfin 

in  question,  and  the  defendant’s  occupation  of  that  having 
been  assented  to  by  the  plaintiff,  it  became  necessary  to 
satisfy  the  jury  that  the  permission  had  been  unequivocally 
withdrawn,  by  such  a notice  as  it  was  proper  and  reasonable 
the  plaintiff  should  give  under  the  circumstances. 

The  jury,  when  they  came  in  with  the  verdict,  expressly 
declared  that  if  the  notice  or  demand  was  necessary,  they 
did  not  find  that  such  had  been  given. 

It  has  been  remarked  that  the  plaintiff’s  declaration  and 
the  consent  rule  are  both  in  the  most  general  ter’^^'' 
for  of  the  townshin,  describing  par- 

ticular, and  therefore  that  all  the  plaintiff  had  to  do  at  the 
trial  was  to  shew  title  to  any  land  in  the  township  and  • he 
must  recover. 

No  doubt  that  is  so.  But  on  the  other  hand,  as  it  would 
be  of  little  service  to  a plaintiff  to  prove  title  to  land  which 
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he  was  already  in  possession  of,  and  which  nobody  pretend- 
ed any  right  to ; for  his  writ^Df  hah.  fac.  must  be  governed 
by  the  evidence  ; so  in  point  of  fact,  the  plaintiff  in  this  case 
did  not  act  so  absurdly,  but  iie‘ limited  his  claim  to  the 
small  angle  spoken  of,  and  only  sought  to  recover  in  respect 
of  that.  ^ 

The  defendant  was  therefore  properly  in  a position  io  set 
up  want  of  proper  notice,  and  to  raise  the  question  ^which 
has  been  taken.  The  jury,  it  is  clear,  were  with  him,  and 
found  in  effect  a verdict  against  the  plaintiff*  Vr..c*cvpv^er 
may  be  the  event  of  another  trial,  I think  the  verdict,  given 
as  it  was,  ought  not  to  stand  as  a verdict  for  the  plaintiff. 

Macaulay,  J. — In  this  case  the  plaintiff  declared  gene- 
rally, for  divers  lands.  The  defendant  does  not  specify  in 
the  consent  rule  what  he  detends  lor,  but  defends  generally 
for  the  whc!..  The  defendant  ought  to  Lave  particularised 
according  to  the  rule  of  court,  and  might  have  obtained 
particulars  if  ignorant  of  the  intent  and  meaning  of  the  ser- 
vice of  declaration,  which  we  must  presume  to  have  been 
sworn  to  in  the  affidavit  of  p’orvi^o  ; or  he  might  ha'’^  suf- 
fered judgment  by  default.  Instead  of  which  he  defends 
the  suit ; and  when  the  plaintiff  proves  title,  his  defence  is, 
that  he  did  not  know  for  what  the  ejectment  was  brought. 
The  evidence  shews  that  up  to  a certain  day  he  had  the 
sanction  of  plaintiff’s  lessor  to  possess  up  to  the  old  fence, 
and  that  after  that  day  he  had  not.  Intheir  .erim  the  fence 
was  moved ; and  what  the  plaintiff’s  son  said  and  did  is 
taken  as  evidence  of  a prolonged  assent  as  to  the  small 
tract  in  question  ; and  the  jury  seem  to  have  been  of  opinion 
that  under  the  circumstances  the  plaintiff  was  bound  to 
determine  his  will  by  a c fficient  notice  or  demand  of  pos- 
..wosion,  referring  it  to  the  court  whether  the  writing  served 
was  sufficient. 

In  the  first  place,  I am  not  satisfied  the  defendant  hold 
otherwise  than  at  sufferance — in  other  words,  I am  not  sat- 
isfied that  what  the  son  said  and  did  amounted  to  a binding 
assent  on  the  lessor  of  the  plaintiff,  as  being  his  agent; 
and  if  it  did,  it  seems  to  mo  the  only  reasonable  ctud  just 
inference  that  the  defendant  had  notice  afterwards  of 
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its  determination,  and  that  such  notice  was  sufficient  of  it- 
self, exclusive  of  the  other  evidence,  calculated  to  prove 
that  defendant  knew  what  it  particularly  referred  to.  ^ It 
notified  the  defendant  to  put  his  fence  honestly  in  the  true 
line  or  allow  a lane.  He  knew  he  had  placed  it  in  the  true 
line  except  al  the  creek,  and  he  knew  that  at  the  creek  it 
had  not  been  done.  He  knew,  therefore,  that  whatever  the 
plaintiff  might  have  meant  there  was  one  particular  in 
which  it  behooved  him  to  comply  with  it — yet  he  did  not  do 
so,  or  suffer  judgment  by  default,  or  defend  exclusively  for 
that  parcel,  or  for  all  on  his  side  of  the  fence,  excluding  it; 
but  he  defends  generally,  including  it  and  all  else  the  plain- 
tiff may  prove  title  to~for  he  was  bound  to  admit  possession. 
This  notice  intimated  that  so  far  as  the  defendant  was  pos- 
sessed beyond  the  true  line  the  plaintiff  charged  that  the 
fence  should  be  altered.  He  was  possessed  beyond  the  true 
line  of  the  creek,  and  had  therefore  notice  to  withdraw.  The 
other  evidence  tends  to  shew  that  defendant  must  have 
known  the  object  of  this  notice  ; and  I cannot  say  I see  any 
good  reason  for  disturbing  the  verdict,  which  I think  right 
on  tne  evidence. 

McLean,  J.,  and  Draper,  J.,  concurred  in  granting  a new 
trial.  Costs  to  abide  the  event. 

Per  Cur. — New  trial  granted. 

Macaulay,  J.,  dissentiente. 


Tinkle  et  al.  v.  Arnold. 

Pleadings.  To  an  action  of  debt  on  bond  for  the  non-performance  of  an 
award,  the  defendant  pleaded  seven  different  pleas  (which  appear 
below),  all  setting  up  various  objections  to  the  validity  of  the  award 
— the  court  held  upon  demurrer,  al!  the  pleas  bad. 

The  plaintiff  sued  on  a bond;  the  defendant  in  oyer  sets 
out  the  condition,  which  was,  that  the  defendant  should  abide 
by  and  perform  the  award  of  George  W.  Whitehead  and 
John  Eenards,  and  such  other  person  as  they  might  appoint, 
or  any  two  of  them,  so  that  the  said  award  be  made  in  writ- 
ing under  their  hands  and  seals,  and  ready  to  be  delivered  to 
the  said  parties  in  difference,  On  or  before  the  fifteenth  day 
of  January  (then)  next.” 
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The  defendant  pleaded  as  his  second  plea,  that  “ the  said 
arbitrators,  in  the  said  condition  mentioned,  did  not  make  the 
said  award  in  writing,  under  their  hands  and  seals,  and  ready 
to  be  delivered  to  the  said  parties,  as  in  the  said  condition 
mentioned,  on  or  before  the  said  15th  day  of  January,  in  the 
said  condition  mentioned. 

3rd  plea — That  neither  the  said  arbitrator  nor  the  said 
plaintiffs  did  or  would,  although  thereto  requested,  on  or 
before  the  said  15th  day  of  January,  in  the  said  condition 
of  the  said  writing  obligatory  mentioned,  deliver,  or  cause 
to  be  belivered,  to  the  said  defendant,  the  said  award,  or 
any  copy  or  statement  of  the  effect  and  substance  thereof, 
as  in  the  said  condition  mentioned,  in  manner,  &c. 

4th  plea — That  the  award,  in  the  said  condition  men- 
tioned, awarded  that  the  said  Turpin  H.  Arnold,  his  execu- 
tors or  administrators,  should,  on  4he  first  day  of  the  month 
of  March  next  ensuing  the  date  of  the  said  award,  between 
the  hours  of  ten  and  twelve  of  the  same  day,  at  the  store  of 
Henry  Finkle,  in  Woodstock,  pay,  or  cause  to  be  paid,  to 
Henry  Finkle  and  John  Finkle,  the  sum  of  23?.  17s.,  toge- 
ther with  legal  interest  thereon,  in  full  ofdamages  and  costs 
in  a certain  action  then  lately  commenced  by  them  against 
the  said  Turpin  H.  Arnold,  for  the  claims  and  costs  of  and 
occasioned  by  the  said  reference,  and  upon  payment  of  the 
said  sum  of  23?.  17s.  did  award  and  direct  that  the  said 
parties  should  duly  execute  and  deliver  to  each  other  mutual 
releases  in  writing  of  all  and  every  action  and  actions, 
cause  and  causes  of  actions,  damages,  claims  and  demands 
whatsoever,  subsisting  and  depending  between  the  said 
parties,  and  befoi^  the  said  first  day  of  March.  And  the 
defendant  further  saith  that  the  said  award  is  uncertain  and 
insufficient  in  not  stating  how  much  interest  the  defendant 
was  to  pay  on  the  said  sum  of  23?.  17s.,  nor  from  what 
time,  nor  until  what  time  the  same  was  to  be  so  paid,  &c. 

5th  plea — That  the  award,  in  the  said  condition  men- 
tioned, awarded  that  the  said  Turpin  H,  Arnolds,  his  execu- 
tors or  administrators,  should,  on  the  first  day  of  the  month 
of  March  next  insuing  the  date  of  the  said  award,  between 
the  hours  of  ten  and  twelve  o’clock  of  the  forenoon  of  the 
IS  6 IT.  c.  Q.  B. 
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same  day,  at  the  store  of  Henry  Pinkie,  in  Woodstock,  pay 
or  cause  to  be  paid  to  Henry  Pinkie,  the  sum  of  23?.  17s. 
lawful  money  of  the  Province  of  Canada,  together  with  legal 
interest  thereon,  in  full  of  damages  and  costs  in  a certain 
action  then  lately  commenced  by  them,  against  the  said 
Turpin  H.  Arnold,  for  the  claims  and  costs  of  and  occasioned 
by  the  said  reference,  and  upon  payment  of  the  said  sum  of 
23?.  17s,  did  award  and  direct  that  the  said  parties  should 
duly  execute  and  deliver  to  each  other  mutual  releases  in 
writing  of  all  and  every  action  and  actions,  cause  and 
causes  of  action,  damages,  claims  and  demands  whatever, 
subsisting  and  depending  between  the  said  parties,  and  be- 
fore the  said  first  day  of  March,  And  the  defendant  further 
saith,  that  the  award  is  uncertain  and  insufficient  in  not 
stating  how  much  of  the  said  sum  of  23?.  17s.  were  to  be 
paid  for  damages  in  the  said  action,  or  how  much  for  costs, 
or  how  much  for  the  claims  and  costs  of,  and  occasioned  by 
the  said  reference,  &c. 

6th  plea — That  no  such  suit  for  the  claims  and  costs  of 
any  reference,  as  in  the  said  award  is  mentioned,  was  ever 
pending,  nor  was  it  a matter  of  dispute  between  the  said 
parties  at  the  time  of  the  said  submission — and  this  the 
defendant  is  ready  to  verify,  &c. 

7th  plea — That  the  said  arbitrators  did  not  award  on  all 
matters  in  difference  between  the  said  parties,  but  that  a 
large  quantity  of  axes,  before  then  in  dispute,  in  a certain 
suit  between  the  said  Henry  Pinkie  and  John  Pinkie,  j)lain- 
tiffs,  and  the  said  defendant,  as  defendant,  was  not  awarded 
upon — and  the  said  arbitrators  refused  to  award  upon  the 
same,  &c.  * * 

Demurrer  to  2nd  plea — Because  it  is  alleged  that  the  said 
arbitrators,  in  the  said  condition  mentioned,  did  not  make 
the  said  award  in  writing,  whereas  an  award  made  by  any 
two  of  the  arbitrators,  in  said  condition  mentioned,^  would 
have  been  sufficient  under  said  condition. 

To  3rd  plea — Because  the  said  plea  contains  no  legal 
answer  or  defence  to  this  action-^nor  does  it  shew  how  or 
when  the  arbitrators  were  required  to  arbitrate  upon  this 
action,  nor  does  it  shew  how  or  when  the  arbitrators  were 
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required  to  deliver  their  award,  or  a copy  thereof  to  the 
defendant,  and  because  for  all  that* in  that  plea  is  sh'ewn, 
the  same  may  have  been  requested  before  the  same  was 
made  or  ready,  and  before  the  last  day  allowed  for  making 
the  same ; and  because  it  is  not  averred  that  any  two  of 
said  arbitrators  did  not  deliver  the  said  award,  and  also 
that  said  award  was  only  to  be  delivered  to  the  said  parties 
in  difference,  or  to  either  of  them. 

To  4th  plea — Because  the  matters  set  forth  in  said,  plea, 
even  if  true,  are  no  defence  to  this  action,  because  said 
plea  does  not  traverse  or  confess,  and  avoid  the  declaration; 
and  that  the  same  seeks,  by  way  of  plea,  and  concluding 
with  a verification,  fo  state  objections  to  said  award,  which 
being  intrinsic,  should  be  set  up  by  way  of  demurrer,  and 
said  plea  seeks  to  put  in  issue  to  the  country  matters  of  law, 
and  that  no  certain  or  proper  issue  can  be  taken  thereon,  and 
said  plea  should  set  forth  said  awmrd  before  objecting  thereto. 

To  5th  plea — Same  as  4th. 

To  6th  plea — Because  the  matters  in  said  plea  alleged 
disclose  defence,  or  answer  to  the  suit  of  the  plaintiffs — that 
said  plea  seeks  to  raise  an  immaterial,  irrelevant  and  in- 
sensible issue — and  said  plea  without  setting  forth  said 
award,  does  not  in  any  way  shew  to  the  court,  whether 
said  award  does  contain  any  statement,  or  recital  of  any 
suit,  as  in  said  plea  mentioned,  or  how  the  matters  contained 
in  said  plea  can  in  any  way  avail  in  defendant’s  defence, 
or  how  the  non-existence  of  any  such  suit  can  affect  said 
award,  and  that  said  plea,  if  intended  to  traverse  any  alle- 
gations of  the  plaintiffs, should  conclude  to  the  country,  and 
that  no  material  or  certain  issue  can  be  taken  on  said  plea. 

To  7th  plea — ■Because  the  said  plea  does  not  allege  that 
the  matters  which  it  states  were  not  awarded  upon,  were 
in  any  way  brought  under  the  notice  of  the  arbitrators,  or 
that  they  were  in  an}^  way  requested  or  required  to  arbitrate 
thereon,  or  when  or  how  the  said  arbitrators  refused  to 
award  upon  the  same;  and  for  all  in  said  plea  alleged,  any 
two  of  said  arbitrators  may  have  awarded  upon  said  mat- 
ters and  may  not 'have  refused  to  award  upon  the  same,  and 
that  said  plea  does  not  set  forth  said  award  so  as  to  enable 
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the  court  to  see  if  said  ipatters  are  or  are  not  awarded  upon 
— nor  does  said,  plea  shew  that  any  award  was  made — nor 
does  said  plea  shew  how  it  was  material  to  the  settling  of 
all  differences  between  the  parties,  that  the  large  quantity 
of  axes  in  said  plea  mentioned,  should  have  been  awarded 
upon,  or  how  said  axes  were  in  difference,  or  could  affect 
the  finding  of  said  award. 

Hagarty,  for  the  demurrer.  Eccles  & Hawke,  contra — 
The  authorities  cited  were — Watson  on  Awards,  299,  110, 
111,  449;  16  Ea.R58;  1 Saund.  194;  2 Saund.  184. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiffs  sued  on  a bond  ; the  defendant  in  oyer  set 
out  the  condition,  which  was,  “ that  .the  defendant  should 
abide  by  and  perform  the  award  of  George  W.  Whitehead 
and  John  Eenards,  and  such  other  person  as  they  might 
appoint,  or  any  two  of  them,  so  that  the  said  award  be 
made  in  writing,  under  their  hands  and  seals,  and  ready  to 
be  delivered  to  the  said  parties  in  difference,  on  or  before 
the  fifteenth  day  of  January  (then)  next.” 

The  defendant  pleaded  as  his  second  plea,  “ that  the  said 
arbitrators,  in  the  said  condition  mentioned,  did  not  make 
the  said  award  in  writing,  under  their  hands  and  seals,  and 
ready  to  be  delivered  to  the  said  parties,  as  in  the  said  con- 
dition mentioned,  on  or  before  the  said  fifteenth  day  of 
January,  in  the  said  condition  mentioned,  in  manner  and 
formas  in  the  said  condition  mentioned. 

The  pleadings  in  Skinner  v.  Andrews,  1 Saunders,  164, 
seem  to  support  this  plea  against  the  objection  taken — that 
it  does  not  deny  that  any  two  of  the  arbitrators  ” made  an 
award,  but  the  plea  I think  is  clearly  bad,  on  several 
grounds ; it  speaks  of  the  said  award  when  no  award  had 
before  been  stated  by  either  party  to  have  been  made,  and 
seems  to  admit  that  an  award  was  made,  but  not  made 
according  to  the  submission,  either  not  being  under  seal, 
or  not  ready  to  be  delivered,  or  not  made  in  time.  It  is 
repugnant  to  plead  as  a defence,  that  the  arbitrators  did 
not  make  the  said  award  before  the  15th  of  January,  when 
it  had  been  nowhere  asserted  that  any  award  had  been 
made. 
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The  plea  should  have  been,  that  they  did  not  make  any 
award  on  or  before,  &c.  Then  again,  the  plea  says  that 
the  said  arbitrators,  in  the  said  condition  mentioned,  did  not 
make  an  award;  now  the  only  arbitrators  mentioned  in  the 
condition  set  out  are  Whitehead  and  Eenard,  and  it  is  not 
necessary  that  they  should  have  made  the  award,  for  they 
were  first  to  appoint  a third,  and  then  any  tv/o  of  those 
might  make  an  award — though  either  of  the  two  mentioned 
in  the  condition  should  assent — 2 Saund.  184;  3 Chitty’s 
Pleading,  190- 

The  3rd  plea  is,  ‘‘that  neither  the  said  arbitrators  nor  the 
said  plaintiff,  did  or  would,  although  requested  on  or  before 
the  said  15th  January,  deliver  or  cause  to  be  delivered  to 
the  defendant  the  said  award,  or  any  copy  or  statement  of 
the  effect  and  substance  thereof,  as  in  the  said  condition 
mentioned,” 

This  plea  is  bad;  the  arbitrators  had  the  whole  of  the 
15th  January  to  make  their  award  in  ; therefore  requesting 
them,  on  or  before  that  day  to  communicate  their  award, 
would  be  idle  ; the  request,  to  make  it  good,  should  be  after 
that  day,  and  should  have  been  laid  with  averrment  of  a 
particular  time. 

I refer  to  1 Saunders,  32^  (a),  note  3.  It  is  only  matter  of 
defence  when  properly  pleaded  b}^  the  defendant.  The 
declaration  does  not  aver  any  delivery  of  the  award,  and 
need  not. 

The  4th  & 5th  pleas  are  manifestly  bad,  they  both  speak 
of  the  said  award,  and  impute  certain  defects  to  it  where 
no  award  had  yet  been  averred  as  being  in  existence.  If 
there  has  been  an  award  made,  'the  defendant  should  hafe 
set  it  forth,  expressly  stating  that  such  an  award  was  made, 
&c. ; then  the  defendant  having  shewn  an  award  made  and 
set  it  out,  should  have  demurred,  if  he  meant  to  contend 
that  the  award  was  illegal ; instead  of  which  he  pleads  the 
illegality,  and  tenders  an  issue  of  fact  upon  legal  excep- 
tions, which  a juiy  are  not  competent  to  dispose  of ; in  ad- 
dition to  which,  in  the  4th  plea,  ho  complains  of  that  being 
uncertain,  which  is  really  not  uncertain. 

The  6th  plea  is  clearly  bad;  for  without  stating  as  a fact 
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that  an  award  was  made,  and  without  setting  any  award 
out,  it  begins  by  saying  : “ that  no  such  suit  for  the  claims 
and  costs  of  any  reference,  as  in  the  said  award  is  men- 
tioned, was  ever  pending,  nor  was  a matter  of  dispute, 
between  the  parties  at  the  time  of  the. dispute,  &c.  The 
record  contains  no  statement  of  any  award  whatever,  and 
how  could  a jury  be  sworn  to  try  whether  such  a suit,  as 
i7i  the  said  award  was  mentioned,  was  pending  or  not,  when 
nothing  had  before  been  said  of  any  suit  or  of  any  award  ? 

The  7th  plea  is  also  bad,  for  without  setting  out  that  any 
award  whatever  was  made  upon  any  matter,  it  avers  as 
matter  of  defence,  ^^that  the  arbitrators  did  not  award  on 
all  matters  in  difference,  but  that  a large  quantity  of  axes 
before  then  in  dispute  in  a certain  suit,  between  the  said 
plaintiffs  and  defendant,  v/as  not  awarded  upon,  and  that 
the  said  arbitrators  refused  to  award  upon  the  same.” 

If  any  defence  of  the  kind  existed,  the  defendant  could 
only  avail  himself  of  it  by  setting  out  the  award  made,  and 
then  shewing  which  party  it  was  that  had  a claim  of  the 
kind  mentioned  upon  the  other — a request  by  the  defendant 
that  the  arbitrators  should  decide  upon  it,  laying  the  request 
with  proper  averment  of  time,  and  then  averring  the  refusal 
of  the  arbitrators  to  dispose  of  it. 

Per  Cur. — Judgment  for  plaintiffs 

on  demurrer  to  all  the  pleas. 


Blue  v.  Gas  & Water  Company. 

Corporation — assumpsit — when  corporation  must  contract  under  seal. 
Held  jper  Cur. — That  an  action  of  assumpsit  would  well  lie  against  the 
Gas  Light  and  Water  Company  of  the  city  of  Toronto,  for  damages 
in  not  fulfilling  a jparol  agreement  with  the  defendant,  for  the  supply 
of  water  to  the  Toronto  Baths. 

Robinsox,  J.  C.,  dissentiente. 

This  action  was  brought  in  assumpsit  for  the  recovery  of 
damages  from  the  defendant,  for  not  fulfilling  a special 
contract  for  the  supply  of  water  to  the  Toronto  Baths, 
which  were  kej)t  by  the  plaintiff. 

The  declarations  contained  four  counts,  in  none  of  which 
did  it  appear  that  the  agreement  was  in  writing  or  under 
seal. 
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Demurrer  to  declaration  ; — 1st,  because  the  agreement,  in 
each  of  the  counts  mentioned,  ought  to  be  under  seal — and 
it  is  not  so  shewn;  2ndly,  because  the  defendant  being  a 
corporation,  could  not  make  the  said  agreement  except 
under  their  corporate  seal. 

Cameron,  Q.  O.,  for  the  demurrer.  Fhillpotts,  contra. 

. The  authorities  cited  were — 8 Q.  B.  E.  326  ; 4 0.  & P.  Ill; 
3 B.  & A.  125;  1 Camp.  466;  2 Saund.  302;  1 A.  & E. 
526;  10  A.  Ss  E.  210;  6 0.  & P.  608;  1 Saund.  305;  2 
New  cases,  156;  4 B.  & C.  962;  5 A.  & E.  526,  N.  S.; 
5 M.'  & Gr.  131 ; Smith  on  Contracts,  239. 

Eobinson,  C.  J. — I am  of  opinion  that  the  authorities,  by 
which  we  are  bound,  do  not  warrant  us  in  holding  that  as- 
sumpsit will  lie  against  a corporation  on  an  agreement  s© 
special  in  its  nature,  and  so  considerable  in  regard  to  its 
object  as  that  set  out  here. 

The  case  of  Church  v.  The  Imperial  Gas  Light  Co.,  6 
Ad.  &E11.  846,  is,  perhaps,  the  strongest  case  that  can  be 
cited  in  support  of  this  action ; but  that  decision  does  not 
go  the  length  of  sustaining  it,  and  it  is  in  part  founded  upon 
a repudiation  of  any  distinction,  between,  executed  and 
executory  contracts  as  bearing  upon  the  question,  a distinc- 
tion recognized  and  established  by  so  many  cases  both 
before  and  after  that  decision,  that  I cannot  feel  myself  at 
liberty  to  reject  it. 

It  is,  besides,  a distinction  in  itself  highly  reasonable,  I 
think,  and  founded  on  good  sense.'  It  would  be  absurd  to 
allow  a corporation,  anymore  than  an  individual,  to  receive 
and  use  the  goods  of  another,  or  to  enjoy  the  benefit  of  his 
labour,  and  then  to  say,  “you  must  prove  that  I promised 
to  pay  you.”  The  law  dispenses,  in  such  a case,  with  an 
actual  promise — it  implies  it  from  the  very  nature  of  the 
transaction;  and  if  the  corporation  or  the  individual  were 
proved  never  to  have  promised  to  pay,  but  to  have  always 
resisted  the  demand,  still  the  promise  would  be  nevertheless 
raised  by  law. 

But  where  a corporation  or  an  individual  is  sued  for  not 
delivering  or  not  accepting  goods,  there  is  nothing  to  raise 
an  obligation  to  do  the  one  or  the  other  till  an  express  agree- 
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ment  is  shewn,  for  that  alone  creates  the  liability,  and  there 
is  nothing  in  such  case  to  connect  the  defendant  with  the 
subject  matter  of  the  action  till  a legal  contract  is  shewn. 

The  agreement  which  the  defendants  here  are  charged 
with  entering  into,  is  not  one  in  the  ordinary  course,  though 
it  does,  to  bo  sure,  relate  to  the  company’s  ordinary  busi- 
ness of  supplying  water.  In  the  cctse  just  cited  of  Church 
V.  The  Imperial  Gas  Light  Company,  the  court  did  mainly 
rest  their  decision  on  the  ackno  wledged  principle,  that  acts 
of  such  ordinary  occurrence  as  to  be  of  daily  necessity  to 
the  corporation,  or  too  insignificant  to  be  worth  the  trouble 
of  affixing  the  common  seal  to  every  such  act,  may  be  done 
without  that  formality. 

This  principle  is  among  those  enumerated  in  East  Lon- 
don Water  Works  v.  Bailey,  4 Bing,  284 — it  is  no  modern 
innovation,  but  has  the  oldest  and  highest  author! t}^  to  sup- 
port it ; and  it  was  much  safer  ground  to  rest  upon  than 
the  rejection  of  the  distinction  between  executed  and  exe- 
cutory contracts. 

Then  it  is  urged  that  if  we  admit  the  decision  in  the- 
Church  V.  The  Imperial  Gas  Light  Company  to  be  binding 
upon  iia,  it  must  follow  that  we  should  hold  the  defendants 
capable  of  binding  themselves  by  parol  to  such  an  agree- 
ment as  that  sued  upon  here. 

I cannot  concur  in  that,  for  this  agreement  is  S]Decial — 
out  of  the  ordinary  course — not  like  the  supply  of  one  or 
two  lights,  or  of  water  to  a common  dwelling  at  what  we 
may  assume  to  be  a regulated  rate  of  charge,  and  requiring 
nothing  special  to  be  considered  and  stipulated  for  or 
guarded  against.  The  water  was  to  be  supplied  for  a bath- 
house— the  defendands  were  alleged  to  have  stipulated  that 
they  should  not  be  required  to.furnish  more  than  2,400  baths 
in  a year,  and  if  more  should  be  required,  they  were  to 
have  4d.  a puncheon  for  all  after  2,400  baths  had  been  sup- 
plied. It  is  true  that  it  may  be  difficult  to  draw  a precise 
line  between  what  shall  be  regarded  as  ordinary  common- 
place trifling  matters,  and  what  shall  be  limited  as  special ; 
but  that  courts  are  expected  to  draw  the  line  somewhere,- 
and  that  they  have  authority  to  judge  of  the  circumstanceSy 
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is  too  plain  to  be  disputed  : otherwise  there  could  be  no  such 
principle  or  exception  as  we  are  now  discussing,  but  there 
is  that  principle,  and  it  has  been  and  is  continually  recogniz- 
ed and  acted  upon, 

I have  no  difficulty  in  saying  that  the  agreement  sued  on 
here  is  one  special  in  its  nature — requiring  certain  terms  to 
be  considered,  and  settled  with  a view  to  particular  facts 
out  of  the  common  routine  of  the  defendants’  business.  I 
cannot  call  this  contract  one  in  the  ordinary  course  of  their 
business,  merely  because  it  is  for  the  supply  of  water: 
otherwise  I should  have  to  hold  that  an  agreement  to  sup- 
ply all  the  inhabitants  of  a particular  quarter  of  the  towiij, 
or  to  supply  all  the  water  which  might  be  required  for  the 
City  Market,  would  not  be  an  agreement  out  of  the  general 
course. 

If  the  legislature  should  choose  to  relieve  us  by  a change 
in  the  law,  from  considering  those  distinctions,  by  dispens- 
ing with  the  use  of  the  corporate  seal  in  any  contract  of  a 
personal  nature,  we  could  have  ho  objection ; but  as  the  law 
stands  (the  Mayor  of  Ludlow  v.  Charlton,  6 M.  & S,  811),  I 
do  not  feel  warranted  in  going  the  length  that  would  be 
necessary  to  sustain  this  action  as  it  is  laid. 

As  to  its  not  being  evident  to  the  court  whether  the  plain- 
tiff is  suing  on  a deed  or  not,  we  cannot,  I think,  hold  this 
to  be  an  action  of  covenant,  which  it  ought  to  be  if  the  con- 
tract is  one  that  could  only  be  binding  when  made  under  the 
corporate  seal.  If  this  declaration  had  concluded,  and  so 
the  defendants  have  not  kept  their  said  covenant,”  I have 
no  doubt  the  plaintiff  could  have  demurred,  because  there 
had  been  no  covenant  set  up  ; again,  if  the  defendants  had 
pleaded  non  est  factum,  I conceive  ^their  plea  would  have 
been  demurrable,  for  we  must  clearly  see  that  this  declara- 
tion sets  out  no  agreement  under  seal — 5 M.  & Gr.  133. 

Macaulay,  J. — The  demurrer,which  is  general,  admits  the 
agreement  declared  upon, if  binding  in  law  on  the  face  of  the 
declaration,  and  the  defendant  in  so  demurring  relies  upon 
its  invalidity,  on  the  ground  that  it  does  not  appear  to  have 
been  under  seal,  but  as  stated  must  be  intended  to  be  a 
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simple  contract ; it  is  not  stated  to  have  been  under  the 
seal  of  the  defendants,  nor  does  it  appear  that  it  was  not 
under  seal;  wherefore  the  objection  must  be  that  the  decla- 
ration is  bad  not  because  it  appears  to  be  a simple  contract, 
but  because  the  declaration  does  not  allege  the  agreement 
to  have  been  under  seal. 

In  16  Bast.  6,  Yarborough  et  al.  v.  The  Bank  of  England 
in  trover  against  a corporation,  a sealed  authority  to  the* 
party  immediately  guilty  of  *the  conversion,  if  necessary, 
will  be  presumed  after  verdict  for  the  plaintiff. 

Tilson  et  al.  v.  The  town  of  Warwick  Gas  Light  Com- 
pany, 7 B.  & E,  376;  4 B.  & C.  962 — debt  for  work  and 
labour  and  other  common  counts,  and  with  special  counts; 
on  general  demurrer,  it  was  contended  that  all  the  common 
counts  were  founded  on  simple  contract,  to  which  it  was 
answered,  that  the  neglect  to  set  fourth  the  deed  was  mere 
matter  of  form,  of  which  opinion  was  the  court. 

2 Sand.  305,  a (13)  necessary  circumstances  implied  by 
law  in  a plea  need  not  be  expressed,  as  that  a sheriff’s  war- 
rant was  under  seal — Cro.  Eliz.  53  ; 4 B.  & 0.  525-7,  Price 
V.  Seaman  ; 1 Bing.  N.  S.  633;  Burnett  v.  Glossopp. 

The  Fishmongers’  Co.  v.^Eobertson  et  al.,  5 M,  & G.  152. 
The  plaintiffs  brought  an  action  of  assumpsit  founded  on 
an  agreement,  which,  on  the  face  of  the  declaration  was  al- 
leged to  be  an  agreement  in  writing.  The  defendants  among 
other  things  pleaded  that  it  was  not  under  the  seal  of  the 
plaintiff’s.  Special  replication,  rejoinder  and  demurrer,  at 
page  172,  per  Maule  J.,  referring  to  prior  cases,  decided  on 
the  plea  of  non-assumpsit,  said,  that  in  this  case,  the  plea 
was  that  there  was  no  agreement;  the  declaration  states  an 
agreement,  and  if  the  plaintiffs  could  not  agree  except  by 
deed, -that  allegation  in  the  declaration  may  be  held  on  gen- 
eral demurrer,  to  mean  that  the  plaintiffs  promised  under 
seal,  &c.  Tindal,  C.  J.,  however,  remarked  that  it  would 
appear  upon  the  whole  record  in  that  case,  that  the  promise 
was  made  by  simple  contract:  so  also  at  p.  191,  in  deliver- 
ing the  judgment  of  the  court,  he  said  that  from  the  state- 
ment of  the  contract  itself  on  the  face  of  the  declaration,  &c., 
it  might  be  inferred  that  the  common  seal  of  the  plaintiffs 
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was  never  affixed  thereto ; further,  that  a corporation  by 
bringing  an  action  on  a simple  contract,  still  executory  on 
their  part,  would  be  stopped  by  the  record  from  afterwards 
objecting,  in  a cross  action,  that  it  was  not  sealed  with  the 
common  seal. 

Now,  in  the  case  before  us,  the  declaration  contains  four 
special  counts  and  no  other,  and  there  is  nothing  on  the  face 
of  it  to  shew  expressly  that  the  agreement  is  by  simple  con- 
• tract  and  not  under  seal : consistently  with  all  that  is  stated 
it  may  have  been  executed  under  the  defendants’  common 
seal,  and  the  contrary  does  not  clearly  appear,  as  in  the  case 
lastly  above  mentioned. 

It  is  not  precisely  like  the  case  in  4 B.  & C.  962,  or  indeed 
any  of  those  cited  above ; but  if  upon  a plea  denying  the 
agreement  alleged  modo  et  forma,  the  plaintiff  would  be 
bound  to  prove  a sealed  agreement,  it  seems  to  follow  that 
the  general  demurrer  admits  it;  for,  till  the  contrary  ap- 
pear, the  presumption  must  be  that  there  was  a valid  agree- 
ment, not  that  it  was  invalid — that  it  is  (if  necessary)  under 
seal,  not  that  it  is  not;  a plea  in  confession  and  avoidance 
might  admit  such  an  agreement  in  fact,  and  avoid  its  legal 
or  binding  effect  by  alleging  that  it  was  only  a parol  con- 
tract and  not  under  the  defendants’  seal.  But  it  is  now 
held,  10  M.  & W.  393,  Leaf  v.  Tuton,  that  a plea  that  the 
contract  declared  on  was  not  in  writing,  though  required  to 
be  so  under  the  Statute  of  Frauds, is  bad,  as  amounting  to  the 
general  issue,  or  general  denial  of  the  agreement,  because 
a plea  of  general  denial  would  throw  upon  the  plaintiff  the 
onus  of  proving  a written  contract.  So  here,  if  in  the  face 
of  the  declaration,  the  agreement  stated  is  one  that  would 
not  bind  the  defendants  unless  entered  into  under  their  com- 
mon seal,  a denial  of  the  agreement  would  require  the  plain- 
tiff to  prove  a sealed  contract,  or  he  would  fail  on  that  issue. 
Now,  whether  if  denied  he  could  or  could  not  prove  it,  is  in 
these  pleadings  a question  of  uncertainty ; enough  does  not 
appear  to  shew,  that  consistently  with  the'  declaration,  he 
could  not  do  so,  without  varying  from  the  contract  alleged. 
I am,  therefore,  not  satisfied  the  declaration  is  bad  on  gen- 
eral demurrer,  on  the  ground  that  if  necessary  to  its  val- 
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idity,  it  must  bo  intended  that  the  agreement  was  under  the 
defendants’  seal,  since  the  pleadings  do  not  clearly  evince 
the  contrary — See  Hamilton  v. .Niagara  Dock  Company,  in 
our  court. 

Assuming,  however,  that  the  intendment  should  be  the 
other  way,  and  that  the  court  must  take  notice  that  the 
plaintiff  is  declaring  on  a simple  contract,  to  which  the  de- 
fendants thereupon  except  as  not  binding  upon  them  in  law; 
I am  (though  not  without  much  doubt), disposed  to  think  it 
sufficient.  The  cases  applicable  to  this  question  are  numer- 
ous and  not  consistent. 

The  result  of  them  seems  to  me  to  shew — 

1st.  That  there  is  no  substantial  difference  between  debt 
and  assumpsit — that  is  in  the  form  of  action,  so  far  as  re- 
spects the  efficacy  and  binding  validity  of  simple  contracts, 
or  of  simple  contract  demands — 4 Bing.  ^75,  Mayor  of  Staf- 
ford V.  Tilt,  and  per  Patterson,  J.,  6 A.  & E.  72. 

2ndly.  That  there  is  no  difference  between  executed  and 
executory  contracts — see  4 Bing.  75  supra;  4 Bing.  283 ; 
The  East  London  Water-Works  Company  v.  Bailey  ; Beverly 
V.  The  Lincoln  Gas  Light  and  Coke  Company,  6 Ad.  & E. 
829,  and  Church  v.  The  Imperial  Gas  Light  and  Coke  Com- 
pany, 6 Ad.  & E.  846 — or  between  contracts  or  promises 
express  or  implied  by  law — ib. 

3rdly.  That  trading  Corporations  ma^q  in  many  cases, 
sue  or  be  sued  in  assumpsit. 

The  defendants  are  appointed  under  the  statute  6 Wm.lV, 
c.  69  (see  sec.  8),  and  4 & 5 Yic.,  ch.  65  (sec.  6 & sec.  11)„ 
which  makes  no  special  mention  of  contracts,  and  the  re- 
cent cases  in  England  more  especially  important,  are — 6 
Ad,  & E.  829,  Beverly  v.  The  Lincoln  Gas  Light  and  Coke 
Company ; 6 Ad.  & E.  846,  Church  v.  The  Imperial  Gas 
Light  and  Coke  Company,  in  error  ; 6 M.  & W.  815,  The. 
Mayor  of  Ludlow,  &c.  v.  Charlton  ; 4 Jurist,  S.  C.  5 Q.  B. 
526,  Hall  V.  Mayor  of  Swansea;  8 Jur.  213,  S.  C.  657;  5. 
Bing.  N.  S.  270,  Gibson  v.  E.  I.  Company,  and  Tindal,  C* 

The  second  case — 6 A.  & E.,  very  much  resembles  the 
present,  except  that  there  the  corporation  were  plaintiffs  m 
the  palace  court  of  Westminster,  against  the  plaintiff  in 
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-error,  upon  a simple  contract  executory  for  the  supply  of 
gas.  The  defendants  in  error  complained,  in  their  declara- 
tion below,  that  the  plaintiff’s  had  agreed  to  take  from 
them,  and  that  they  had  agreed  to  supply  them  with  gas  suf- 
ficient for  two  lights  for  one  year,  from  a day  named,  and 
so  from  year  to  year,  at  the  rate  of  121.  16s.  per  annum 
therefor ; then  after  averring  mutual  promises  of  perform- 
ance, and  readiness,  &c.,  they  assigned  for  breach,  that 
though  ready  to  supply,  &c.,for  the  quarter,from  1st  October 
to  31st  December,  1834,  yet  the  defendant  did  not  accept,  or 
. pay  or  give  three  months’  notice  of  his  intention  to  discon- 
tinue according  to  the  terms  of  the  agreement;  plea,  non- 
assumpsit  ; an  other  plea ; and  verdict  for  the  corpora- 
tion. In  giving  judgment  Lord  Denman  used  language 
equally  applicable  to  the  present  case.  In  overruling  East 
London  Water-Works  Company  v,  Bailey,  4 Bing  283,  so  far 
as  it  rested  upon  a dis!i notion  between  contracts  executed 
and  executory,  he  said  it  was  sustainable  on  other  grounds 
— as  the  Court  of  Common  Pleas  might  reasonably  have 
held  that  a contract  with  a water  company  for  the  supply 
of  iron  pipes,  was  neither  one  of  so  frequent  occurrence  or 
small  importance,  or  so  brought  within  the  purpose  of  the 
incorporation,  that  the  principle  of  inconvenience  required 
it  to  be  taken  out  of  the  general  rule,  viz.,  that  a corporation 
contracts  under  its  common  seal : again,  on  the  face  of  this 
record  we  must  understand  this  company  to  have  been  in- 
corporated to  supply 'individuals  willing  to  contract  with 
them  for  gas  light  and  coke, and  the  present  appears  to  have 
been  a contract  for  the  supply  of  gas  for  a year,  amounting 
to  121.  16s.,  and  so  from  year  to  year.  We  cannot  be  ignor- 
ant that  such  contracts  must  be  of  frequent  and  almost 
daily  occurence,  and  to  hold  that  for  every  one  of  them,  of 
the  same  or  less  amount  (for  where  the  sum  is  so  small,  a 
diminution  of  half  would  not  vary  the  principle,  which 
principle  he  had  previously  stated  to  be  convenience, 
amounting  almost  to  necessity),  it  was  necessary  to  affix  the 
common  seal,  would  be  so  serious  to  impede  the  corporation 
sn  fulfilling  the  very  purpose  for  which  it  was  created,  that 
vve  think  we  are  bound  to  hold  the  case  fairly  brought  with- 
dn  the  principle  of  the  established  exceptions. 
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6 M.  & W.  815,  was  a case  of  covenant  by  the  plaintiffs, 
to  which  the  defendants  pleaded  a set-off  of  500^.,  for  pul- 
ling down  and  altering  the  site  of  a house,  and  altering  the 
roadway  there,  and  for  work  and  labour,  &c.,  to  which  the 
replication  took  issue;  and  on  the  evidence  the  plaintiff  ob- 
jecte  d the  want  of  a seal  to  the  contract  relied  on  by  the  de- 
fen dant.  Eolfe,  B.,  delivered  the  judgment  of  the  court, 
and  his  remarks  were  certainly  calculated  to  weaken  the 
force  of  the  decisions  in  6 A,  & E.  846 — and  to  restrict 
rather  than  to  extend  the  doctrine  contended  for  and  adopt- 
ed in  these  cases.  It  was,  however,  the  case  of  a municipal, 
not  a trading  corporation^  and  in  relation  to  a transaction 
peculiar  in  its  nature,  and  quite  without  the  ordinary  busi- 
ness and  affairs  of  the  body  corporate. 

5 Q.  B.  526 — was  also  a case  of  assumpsit  against  a muni- 
cipal corporation,  and  the  action  (for  money  had  and  receiv- 
ed) was  sustained  on  the  ground  cf  necessity — Lord  Den- 
man referred  to  the  case  of  6 M.  & W.  8 15,  and  said  : ‘‘We 
are  not  to  regard  the  circumstances  of  particular  cases,  but 
to  look  at  the  governing  principle,  and  that  is  necessity — 
the  only  proper  ground  on  which  these  actions,  in  the  case 
of  corporations  aggregate,  can  be  placed  again,  that  “ the 
true  ground  is  necessity,  which  ground  was  (satisfactorily) 
shewn  to  exist  there.” 

The  cases  of  Hamilton  v.  The  Niagara  Dock  Company; 
The  Kingston  Marine  Eailway  v.  Phillips  et  ah;  Davis  v. 
Grand  Eiver  Navigation  Company,  are  cases  in  this  court 
and  material. 

Now  looking  to  the  object  for  which  the  defendants  are 
incorporated,  it  will  be  seen  that  the  purposes  contemplated 
are  the  supply  of  the  city  of  Toronto,  and  the  inhabitants 
thereof,  with  gas  light  and  water,  and  it  is  evident  that  in 
relation  to  individuals  supplied  with  gas  light  and  water,  as 
distinguished  from  the  city,  such  transactions  must  be  con- 
ducted by  contracts  between  the  company  and  the  consum- 
ers, of  frequent  and  repeated  occurrence,  and  that  all  such 
contracts  would  be  in  the  prosecution  and  exercise  of  the 
very  object  for  which  the  company  was  created. 
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Tested  then  by  the  rule  laid  down  by  Lord  Denman,  viz., 
necessity,  or  convenience  amounting  almost  to  necessity, 
and  as  he  suggests,  not  regarding  the  circumstances  of  par- 
ticular cases,  hut  looking  at  the  governing  principle,it  seems 
to  me  clear,  that  to  hold  all  contracts  with  private  consum- 
ers of  gas  light  and  water,  to  be  entered  into  under  the 
common  seal  of  the  defendants,  would  be  attended  with  the 
utmost  inconvenience,  and  that  such  contracts  may  fairly 
be  brought  within  the  principle  of  inconvenience,  amount- 
ing almost  to  necessity,  so  as  to  dispense  with  the  seal ; and 
if  that  be  a correct  view  in  relation  to  such  business  of  the 
company  generally — if  such  matters  generally  come  within 
the  governing  principle,  then  I do  not  see  any  solid  ground 
upon  which  the  present  case  can  be  made  an  exception 
thereto. 

It  is  not  more  special  in  its  provisions  than  the  case  6 Ad. 
& Ell.  846.  Here  the  agreement  is  for  one  year  certain 
— there  it  was  a year,  and  from  year  to  year,  subject  to  be 
determined  by  three  months’  notice.  There  12?.  16s.  a year 
was  to  be  paid  for  the  supply  of  gas  for  two  lights,  payable 
quarterly.  Here  the  price  for  the  year  is  40?.,  payable  at  the 
rate  of  4?.  6s.  a month  from  the  1st  April  to  1st  December, 
and  1?.  10s.  ]Der  month  from  the  first  December  to  1st  April ; 
the  supply  (as  stated  in  some  of  the  counts)  being  limited 
to  a quantity  sufficient  for  2,400  baths,  and  4d  a puncheon 
for  any  excess. 

There  is  certainly  a difference  in  the  price — restricting 
the  supply,  in  that  case,  to  a year  only — and  there  it  would 
appear  the  agreement  had  been  partly  executed  on  the  part 
of  the  company,  indeed  by  both  parties.  Here  performance 
or  payment  on  the  plaintiff'’s  part,  &c.,  and  acceptance'  on 
the  defendant’s  part,  up  to  the  time  of  action  brought,  which 
is  within  the  year,  is  averred,  and  of  course  admitted  by 
the  demurrer,  and  shews  that  the  defendant’s  have  accepted, 
so  far,  the,  benefit  of  the  agreement;  and  at  all  events  by 
act  in  pais  recognized  and  adopted  it.  There  the  company 
were  plaintiffs — here  they  are  defendants,  but  there  as  here, 
the  declaration  was  on  an  executory  contract,  and  I cannot 
satisfactorily  distinguish  the  cases  in  principle  or  in  circum- 
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stances.  Then  looking  at' the  governing  principle  and  con- 
templating the  cases  generally  that  would  fall  within  it,  I 
cannot  perceive  any  substantial  difference  between  this  case 
and  others  of  a like  nature.  The  agreement  is  with  an  indi- 
vidual inhabitant.  The  quantity  of  water  is  to  be  regarded 
by  data,  which,  I must  suppose  rendered  it  easjly  to 
be  determined — the  price  and  periods  of  payment  are  fixed. 
It  is  true  that  the  supply  is  for  the  plaintiff’s  baths  instead 
of  ordinary  domestic  use,  if  that  can  make  any  difference  ; 
indeed  it  is  the  only  particular  in  which  it  is  peculiar,  for  in 
all  other  respects  such  a contract  might  well  be  made  with 
any  inhabitant  obtaining  water  from  the  defendants,  viz. : a 
certain  price  for  a certain  quantity,  and  a certain  price  for 
any  excess,  with  fixed  periods  of  payment.  If  private 
contracts  for  gas  and  water  may  in  general  be  entered  into 
without  seal,  so  as  to  bind  the  parties  on  the  score  of  incon- 
venience or  necessity,  we  must  suppose  that  such  busi- 
ness is  conducted  and  carried  on  under  some  system 
of  rules  and  regulations  of  the  company,  and  if  so  and  if 
the  contracts  in  general  made  in  conformity  therewith  are 
valid,  without  seal,  I cannot  say  that  any  good  reason  oc- 
curs to  me  for  making  this  exception.  • 

What  the  practice  or  the  extent  of  the  business  of  the 
defendants  are,  I,  of  course,  know  not.  Their  business 
may  be  very  limited  or  very  extensive,  and  they  may  uni- 
formly contract  under  seal,  or  otherwise.  I am  only  speak- 
ing as  to  what  I consider  probable,  from  the  nature  of  the 
business,  and  the  constitution  and  system  of  management 
through  directors,  contained  in  the  statute  of  incorporation ; 
and  the  cases  warrant  me  in  relying  upon  the  presumed 
multiplicity  of  the  business  and  details,  in  determining  the 
rule  of  inconvenience  and  necessity  in  excepted  cases. 
The  insignificance  or  smallness  of  the  matter  is  not  the 
only  test— inconvenience  and  necessity  are  likewise  grounds 
for  dispensing  with  the  seal,  such  necessity  being  decided 
with  reference  to  classes  of  transactions  or  business  in  gen- 
eral, and  not  only  by  the  particular  circumstances  of  any 
given  case ; at  least  so  I understand  Lord  Denman. 

I expressed  my  impressions  on  this  subject,  at  some 
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length  in  Hamilton  v.  The  Dock  Company,  but  perhaps 
went  further  in  my  remarks  than  the  recent  decisions  fully 
warrant ; I did  not  ground  them  exclusively  upon  the  small- 
ness, or  insignificance,  or  mere  inconvenience,  or  necessity 
of  the  case,  but  rested  also  upon  what  I must  say  has 
nlways  appeared  to  me  the  most  satisfactory  and  consistent 
view,  which  is  suggested  by  Murray  in  E.  I.  Company,  5 
H.  & A.  204;  (see  5 Bing.  N.  S.  2*70;  13  Jurist,  65) — that 
such  a mode  of  dealing  and  contracting  is  (if  not  expressed) 
^contemplated  in  the  statute  creating  the  corporation,  from 
the  very  nature  and  purpose  for  which  it  was  constituted. 
In  such  a distinction  I can  see  some  principle — I can  see 
none  in  making  it  depend  upon  the  mere  value  or  amount, 
or  frequency  of  repetition,  or  inconvenience,  short  of  abso- 
lute necessity. 

I cannot  say  that,  as  respects  the  defendants’  operations, 
there  is  any  absolute  necessity  for  a dispensation  with  their 
seal  in  contracts  with  individuals  for  the  supply  of  gas  or 
water,  neither  was  there  any  such  necessity  in  the  case  in 
6 A.  &-E.  846. 

The  court  there  seemed  to  have  inferred  the  necessity, 
from  the  multiplicity  of  such  contracts,  but  such  necessity 
cannot  be  absolute,  or  anything  more  than  inconvenience ; 
let  it  be  an  inconvenience  amounting  almost  to  a necessity, 
in  that  case ; if  so,  a like  inconvenience  may  be  equally  infer- 
red in  the  present  case. 

Considering,  therefore,  the  object  and  purposes  for  which 
the  defendants  were  created  a body  corporate,  the  multiplicity 
and  frequency  of  such  transactions  as  agreements  for  sup- 
plies of  gas  and  water,  the  exigency  thereby  created, 
amounting  to  great  inconvenience,  if  not  actual  necessity, 
for  relaxing  the  rule,  and  the  close  resemblance  which  this 
case  bears  to  the  contracts  for  like  supplies,  that  may  be 
supposed  to  be  ordinarily  made  by  the  defendants  with  their 
•customers ; I think  the  contract  (though  not  under  seal) 
binding,  and  the  declaration  therefore  good. 

Confined  to  the  mere  test  of  insignificance  or  necessity, 
the  English  authorities  certainly  warrant  an  opposite  view: 
I have  adopted  that  which  seems  to  me  the  most  reasonable 
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and  just  deduction  from  the  scope  and  spirit  of  the  whole.. 
Had  the  defendants  denied  the  contract,  the  onus  of  proving 
it  would  have  been  cast  upon  the  plaintiff,  and  he  would 
have  been  bound  to  establish  it  b}^  legal  evidence  sufficient 
to  go  to  the  jury,  and  also  sufficient  to  satisfy  them  of  its 
legal  existence,  or  he  would  fail  on  the  trial.  That  the 
contract,  not  being  to  be  performed  within  a year,  should 
be  evidence  in  writing  under  the  statute  of  frauds,  is  of 
course,  not  at  present  a question. 

McLean,  J. — This  action  is  brought  for  the  recovery  of 
damages  from  the  defendants  for  not  fulfilling  a contract  for 
the  supply  of  water  to  the  Toronto  Baths,  which  are  kept 
by  the  plaintiff. 

The  declaration  contains  four  counts,  in  none  of  which 
does  it  appear  that  the  agreement  was  in  writing  or  under 
seal. 

In  order  to  maintain  assumpsit,  it  was  not  necessary  to 
shew  or  set  out  a contract  in  writing,  and  that  form  of  action 
could  not  have  been  adopted  had  the  agreement  been  under 
seal.  That  it  is  not  under  seal,  I think,  must  be  assumed 
from  the  fact  that  no  profert  is  made  of  it,  and  that  the 
plaintiff  has  filed  his  declaration  in  assumpsit.  To  the  first 
four  counts  of  plaintiff’s  declaration  the  defendants  have 
demurred  generally,  and  the  grounds  set  out  on  the  margin 
of  the  demurrer,  and  insisted  on  in  the  argument,  are  that 
the  agreement  in  each  of  these  counts  mentioned,  ought  to 
be  under  seal,  and  it  is  not  so  shewn  in  these  counts,  and 
that  the  defendants  being  a corporation  could  not  make  the 
said  agreement  except  under  their  corporate  seal. 

As  to  the  question  then,  whether  not  being  under  seal, 
this  contract  is  valid.  It  is  admitted  that  corporations  may 
enter  into  agreements,  not  under  seal,  for  the  purpose  of 
carrying  on  the  ordinary  every-day  transactions  for  which 
they  may  bo  formed,  and  that  actions  of  assumpsit  may  be 
maintained  by  or  against  them  on  such  agreements  ; but 
that  for  all  matters  out  of  the  ordinary  course  and  routine 
of  business,  a contract  must  be  entered  into  under  the  cor- 
poration seal.  There  are,  as  it  appears  to  me,  very  good 
and  substantial  reasons  why  this  should  be  so.  In  the  ordi- 
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nary  dealings  of  such  a company  as  the  defendants  with 
their  customers  in  the  supply  of  gas  or  water,  tbeiipproceed- 
ings  must  necessarily  be  very  much  encumbered  and  em- 
barrassed, if  they  were  obliged  In  every  case,  no  matter  how 
trifling,  to  enter  into  a contract  under  their  corporate  seal, 
and  therefore  ihere  is  a necessity  that  in  such  cases,  they 
should  be  at  liberty  to  contract  otherwise  than  under  seal  ' 
but  in  matters  out  of  the  course  of  ordinary  dealing,  such, 
for  instance,  as  the  erection  of  buildings,  or  putting  up  any 
machinery,  there  is  good  reason  why  a contract  under  seal 
should  be  required,  in  order  to  shew  that  the  whole  body  of 
the  corporation  are  assenting  to  it. 

In  this  case  the  contract  declared  upon  is  for  not  furnish- 
ing a supply  of  water  to  the  plaintiff’s  baths,  and  one  of  the- 
objects  of  the  corporation  being  to  supply  water  to  the  in- 
habitants of  the  city,  it  cannot  be  denied  that  the  contract 
for  that  purpose  comes  strictly  within  the  ordinary  business 
of  the  company,  and  as  such,  may  be  entered  into  without 
being  under  seal.  But  it  is  alleged  that  though  in  ordinary 
cases  the  defendants  may  make  parol  agreements  for  the 
supply  of  water,  this  agreement  was,  according  to  the  plain- 
tiff’s shewing,  so  special  in  its  provisions  as  to  take  it  out 
of  the  general  course  of  dealing,  and  to  make  it  necessary 
that  the  contract  should  be  under  seal. 

I confess  I am  unable  to  draw  any  distinction  between  this 
case  and  the  cases  which  have  been  mentioned  of  Beverly  y,. 
The  Lincoln  Gas  Light  and  Coke  Company,  6 A.  & E.  829  p 
and  Church  v.  The  Imperial  Gas  Light  and  Coke  Company^ 
2 N.  & P.  289 — they  involve,  as  it  appears  to  me,  precisely 
the  same  principle,  andjn  the  latter  case  Lord  Denman,  in 
delivering  the  opinion  of  the  court,  says:  on  the  face  of  this 
record,  we  must  understand  this  company  to  have  been  in- 
corporated for  the  purpose  of  supplying  individuals  willing 
to  contract  with  them  for  gas  light  and  coke,  and  the  present 
appears  to  be  a contract  for  the  supply  of  gas  for  a year, 
amounting  to  12?.  16s.,  and  so  from  year  to  year.  We  can- 
not be  ignorant  that  .such  contracts  must  be  of  frequent  and 
almost  daily  occurrence,  and  to  hold  that  for  every  one  of 
them,  of  the  same  or  less  amount,  it  was  necessary  to  affix 
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the  common  seal,  would  be  so  seriously  to  impede  the  cor- 
poration in  fulfilling  the  very  purpose  for  which  it  was 
created,  that  we  think,  we  are  bound  to  hold  the  case  fairly 
brought  within  the  principles  of  the  established  exceptions; 
and  in  a former  part  of  that  judgment,  he  states  what  in  the 
judgment  of  the  court,  these  exceptions  were : he  states  the 
principle  which  ought  to  govern  to  bo  “ convenience, 
amounting  almost  to  necessity “ wherever  to  hold  the  rule 
apifiicable  (that  a corporation  must  contract  under  its  com- 
mon seal,)  would  occasion  very  great  inconvenience,  or  tend 
to  defeat  the  very  object  for  which  the  company  was  created, 
-the  exception  has  prevailed.” 

This  language  appears  to  me  to  be  most  applicable  to  this 
case.  The  defendants  are  incorporated  expressly  to  supply 
water  to  all  who  may  be  willing  to  contract  with  them  for 
:it,  within  the  City  of  Toronto — their  agreements  or  contracts 
for  that  purpose  must  be  of  “ frequent  and  almost  daily  oc- 
currence,” and  varied  only  in  the  quantities  which  parties 
may  require.  The  convenience  of  the  company,  ^‘amounting 
almost  to  necessity,”  as  Lord  Denman  observes  in  the  case 
referred  to,  seems  to  take  these  contracts,  therefore  out  of 
the  general  rule  into  the  exceptions. 

If  the  defendants  then  can  enter  into  any  such  contracts, 
in  the  ordinary  course  of  their  business,  for  supplying 
water,  to  what  extent  can  they  do  so  ? To  hold  that  they 
may  make  a contract  under  seal,  which  shall  be  binding 
upon  them  and  all  parties,  for  the  supply  of  a private  dwell- 
ing, but  they  cannot  do  so  for  supplying  a large  hotel 
or  public  building,  would  be  to  attempt  to  draw  distinctions 
and  to  establish  rules,  which  must  depend  upon  the  varying 
opinions  of  the  courts,  and  would  introduce  a degree  of  un- 
certainty as  to  the  validity  of  such  contracts,  which  could 
not  fail  to  be  extremely  inconvenient  and  prejudicial. 

In  this  case  the  plaintiff  alleges,  that  he  has  paid  to  the 
defendants  the  consideration  agreed  upon,  to  be  paid  month- 
ly, for  supplying  water  for  the  use  of  the  baths  under  his 
charge.  If  the  defendants  have  failed  in  the  performance 
of  their  contract,  he  is  entitled  to  redress.  Had  he  failed 
the  defendants  under  the  authority  of  the  case  of  Church  v. 
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the  Imperial  Gas  Light  and  Coke  Company,  could  have 
maintained  an  action  against  him  on  his  agreement,  and 
could  have  compelled  him  to  pay  the  stipulated  price.  If 
the  agreement  then  could  be  enforced  by  them,  it  seems  to 
me  to  follow  that  it  can  be  enforced  against  them.  % 

Sullivan,  J. — The  objection  taken  in  the  argument,  that 
this  action  was  not  sustainable  until  the  expiration  of  the 
year,  I think,  must  fail.  It  is  absurd  to  say  that  all  the 
water  required  for  a bathing  house  during  a year,  might  be 
furnished  on  the  last  day.  The  defendants  undertook  to 
furnish  the  baths  with  water  as  required,  and  as  I under- 
stand the  agreement  set  out,  continuously,  as  it  might  be 
wanted. 

Exceptions  might  have  been  raised  to  this  declaration, 
which  probably,  would  prevent  the  plaintiff  recovering  upon 
it.  It  is  only  necessary  to  notice  those  that  have  been 
brought  before  us,  except  that  I may  be  permitted  to  say, 
that  if  the  plaintiff  should  prevail  upon  this  declaration,  it 
by  no  means  follows  that  it  will  be  a safe  precedent  in  a fu- 
ture case  of  the  same  nature. 

As  regards  the  main  question  raised  on  this  demurrer — 
whether  an  action  of  assumpsit  can  be  raised  against  this 
corporation  in  the  contract  declared  upon — I fully  agree 
with  my  brother  Macaulay.  ,I  do  not  think  it  necessary  to 
follow  him  in  discussing  the  rules  v/hich  prevailed  in  the 
earlier  times,  or  in  examining  the  old  cases  on  this  subject. 
The  courts  profess  not  to  have  altered  the  law  as  it  formerly 
stood,  but  the  increase  of  trading  corporations,  in  late  years, 
has  manifestly  created  a tendency  in  the  courts,  to  extend 
to  the  utmost,  the  relaxations  from  strict  rule  allowed  by 
the  old  decisions,  and  to  make  use  to  the  utmost,  of  the  ar- 
guments of  necessity  or  convenience  upon  which  these  were 
founded. 

It  is  admitted  on  all  hands  that  the  general  rule  is,  that 
a corporation  cannot  contract  unless  under  seal:  this  was 
relaxed  for  the  ends  of  justice  in  favor  of  corporations,  to 
enable  them  to  recover  on  contracts,  when  the  considerations 
were  executed  against  corporations  of  a certain  character, 
because  contracts  not  under  seal,  form  a part  of  their  neces- 
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sary  business;  an  early  exception  to  the  rule  was  io  favour 
of  contracts  of  a very  ordinary  and  trifling  character,  add 
of  very  common  recurrence — such  as  the  employment  of 
ordinary  servants;  these  distinctions  have  given  rise  to 
much  nice  discussion,  and  »o  great  difficuliy  of  decision, 
as  the  principles  came  to  be  applied  toa  new  state  of  things; 
but  now  it  seems  to  me  (hat  the  law  is  clearly  settled,  and 
that  this  is  not  one  of  the  cases  in  which  any  valuable  dis- 
tinction can  be  taken  which  would  make  it  nece:  sary  to  de- 
part from  the  late  decisions. 

To  begin  with  the  case  of  Beve’dy  v.  The  Lincoln  Gas 
Light  and  Coke  Company,  2 N.  & P.  283 — that  was  an 
action  by  a tradesman  against  the  company  for  the  price  of 
six  gas  meters,  ordered  by  the  committee  of  the  company, 
to  be  returned  if  found  inadequate.  The  action  was  as- 
sumpsit for  goods  sold  and  delivered : the  jury  found  that 
the  meters  were  furnished  and  not  returned  within  a reason- 
able time.  And  the  court  held,  for  the  first  time,  that  a 
corporation  • might  be  sued  in  assumpsit,  on  an  executed 
parol  contract.  The  case  of  the  Mayor  of  Stafford  v.  Tilt, 
4 C.  &P.  110,  had  decided  in  favour  of  the  action  of  debt 
against  a corporation  for  goods  sold. 

Then  came  the  case  of  Church  v.  The  Imperial  Gas  Light 
and  Coke  Company,  3 K.  & Perry,  35.  The  corporation 
were  plaintiffs  in  the  court  below,  and  the  action  like  the 
present  one,  was  executory.  It  was  upon  a contract  to  ac- 
cept and  pay  for  gas  for  one  year,  and  so  on,  from  year 
to  year,  until  three  months’  notice  to  stop.  The  breach  was 
for  non-acceptance,  and  non-payment ; and  Lord  Denman, 
assuming  it  to  be  then  established,  that  a corporation  might 
sue  or  be  sued  in  assumpsit  upon  executed  contracts  of  a 
certain  kind,  amongst  which  are  included  such  as  relate  to 
the  supply  of  articles  essential  to  the  purposes  for  which  it 
is  created,  gives  it  as  the  opinion  of  the  court,  that  as  re- 
gards this  point,  and  in  respect  of  such  contracts,  there  is 
no  sound  distinction  between  contracts  executed  and  exe- 
cutory. ^‘The  same  contract,”  his  lordship  says,  which 
is  executory  to-day,  may  become  executed  to-morrow.  If 
the  breach  of  it  in  its  latter  state  may  be  sued  for,  it  can 


BLUE  V.  GAS  AND  WATER  COMPANY. 


191 


only  be  on  the  supposition  that  the  party  was  competent  to 
enter  into  it  in  its  former  state;  and,  if  the  party  were  so 
eompetent,  on  what  ground  can  it  be  said  that  the  peculiar 
remedy  which  the  law  gives  for  the  performance  of  such  a 
contract,  may  not  be  used  for  the  purpose  ?”  His  lordship 
proceeds  to  shew  that  there  is  no  tangible  difference  between 
a contract  implied  by  law,  upon  an  executed  consideration, 
and  one,  the  consideration  of  which  is  executory,  and  the 
contract  express.  The  difference,  he  says,  is  merely  in  the 
mode  of  proof.  The  court  there  decided  in  favour  of  the 
plaintiffs  iti  the  court  below;  and,  in  so  doing,  expressly 
overruled  the  case  in  the  Common  Pleas,  East  London 
Water  Works  v,  Bailey,  and  decided  the  case  before  them 
on  the  ground  that,  on  the  face  of  the  record,  they  must 
understand  the  company  to  have  been  incorporated  for  the 
purpose  of  supplying  individuals  willing  to  contract  with 
them  for  gas-light  and  coke ; and  that  they  could  not  be 
ignorant  that  such  contracts  must  be  of  frequent  and  almost 
daily  recurrence. 

The  case  of  the  Mayor  of  Ludlow  v.  Charleston,  6 M.  & 
W.  822 — -The  Court  of  Exchequer,  to  use  the  language  of 
Baron  Eolfe,  subscribing  to  every  word  of  Lord  Denman’s 
judgment,  decided,  in  the  case  before  them,  against  the 
competency  of  the  Corporation  of  Ludlow,  to  bind  themselves 
by  a contract  not  under  seal,  for  specific  allowances  for  im- 
provements in  building  in  the  town,  on  the  express  ground 
that  the  argument  of  convenience  almost  amounting  to 
necessity,  did  not  apply. 

The  ease  of  Arnold  v.  The  Mayor  of  Poole  4 M.  & Gr.  444, 
was  an  action  of  debt  for  work  and  labour  as  an  attorney, 
and  was  brought  upon  a number  of  bills  of  costs  in  different 
suits,  in  some  of  which  the  plaintiff  was  appointed  attorney 
under  seal,  and  in  some  not.  The  court,  after  reviewing 
and  confirming  the  former  decisions,  decides  against  the 
legality  of  an  appointment  of  an  attorney,  not  under  seal, 
for  the  appointment  of  an  attorney  to  conduct  important 
suits,  affecting  the  rights  and  property  of  the  corporation, 
cannot  be  considered  a trifling  matte]*,  nor  is  it  of  such 
frequent  recurrence  or  of  such  immediate  urgency,  as  to 
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render  it  inconvenient  to  postpone  it,  till  the  seal  of  the  cor- 
poration can  be  affixed  to  the  retainer. — 5 M.  & G.  131. 

Hall  V.  the  Mayor  of  Swansea,  5 Q.  B.  526 — was  an* 
action  of  assumpsit  for  money  had  and  received,  brought 
by  an  officer  of  the  corporation  for  tolls  legally  coming 
to  him,  but  received  and  appropriated  by  the  corporation 
the  action  was  sustained  on  the  ground  of  necessity,  and 
because  of  itsj  analogy  with  the  action  of  trover,  the  former 
authorities  |were  recognized  in  this  case,  and  the  necessity 
was  one  arising  from  the  nature  of  the  transactions,  which 
made  the  motion  of  a contract  under  seal,  to  return  money 
wrongfully  received,  an  absurdity. 

The  case  of  the  Queen  v.  The  Mayor  of  Stamford,  was  on 
the  traverse  of  the  return  to  a mandamus,  for  compensation' 
or  loss  of  office  under  the  Municipal  Corporation  Act.  The 
jury  found  an  agreement  to  raise  the  salary  of  one  office  as 
compensation  for  the  loss  of  another,  and  the  actual  receipt 
of  the  increased  salary;  but  the  agreement  being  traversed, 
the  court  held  that  it  could  not  be  recognized,  not  being 
under  seal. 

I see  nothing  in  these  cases  to  weaken  the  one  of  Church 
V.  The  Imperial  Gas  Light  Company,  a purely  executory 
contract,  not®more  in  the  way  of  the  business  of  the  com- 
pany, than  the  present  contract  was  in  the  way  of  the  ordi- 
nary and  daily  business  of  the  defendants.  If  the  plaintiff 
had  refused  to  accept  and  pay  for  the  water  according  to 
contract,  I think  he  would  have  been  liable  to  the  company  j 
and  I think  the  company  liable  to  him,  for  the  breach  ©f  the 
contract  on  their  part,  if  it  be  properly  declared  upon. 

I cannot  take  any  distinction,  because  this  contract  is  for 
the  supply  of  a bathing  house,  and  one  for  an  ordinary 
dwelling.  The  whole  amount  of  the  contract  involves  no- 
sum  or  consequence  of  extraordinary  importance  ; and  to 
say  that  a contract  for  the  supply  of  a bathing  house  or 
a manufactory,  shall  be  subject  to  a different  rule  of  law 
from  a contract  for  the  supply  of  a tavern,  or  boarding 
house  or  dwelling  house,  would,  in  my  opinion,  be  to  estab- 
lish dangerous  and  useless  distinctions,  which  no  one  could 
tell  where  they  would  end,  if  once  they  had  a beginning. 
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Mr.  Justice  Draper  being  in  the  Practice  Court  during 
the  argument,  gave  no  judgment. 

Per  Cur. — Judgment  for  the  plaintiff  on  demurrer. 
Eobinson,  C.  J.,  dissentiente. 


Doe  Wisher  v.  Hearnes. 

Notice  to  quit — demand  of  possession. 

A.  had  a lease  from  the  government  of  a clergy  reserve  lot  for  21  years, 
ending  in  1837 — A.  sublet  to  B. — In  1843,  after  the  term  had  expired, 
A.  obtained  a patent  in  fee  from  the  crown,  and  finding  B.  still  in  pos- 
session, he  brought  an  action  of  ejectment  against  him — Held, per  Cur. 
— that  under  these  facts,  B.  was  not  entitled  to  a notice  to  quit,  or  to 
a demand  of  possession. 

Ejectment  for  the  south-east  20  acres  of  lot  18,  Yth  conces- 
sion of  Markham. 

The  plaintiff  in  this  case  had  obtained  a verdict,  and  the 
defendant  had  moved  on  leave  reserved  to  him  at  the  trial, 
that  a nonsuit  he  entered,  on  the  ground  that  he  was  entitled 
to  a notice  to  quit,  or  at  least  to  a demand  of  possession,  be- 
fore the  action  was  brought. 

The  facts  of  the  case  fully  appear  in  the  judgment  of  the 
court. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I do  not  see  in  the  report  of  the  learned  judge,  who  tried 
the  cause,  on  what  ground  he  could  grant  the  nonsuit.  The 
plaintiff’s  title  was  clear  under  the  patent  issued  in  1843.  If 
the  defendant  had  proved  all  that  he  attempted  to  prove,  it 
would  have  shewn  that  before  the  crown  made  this  grant  to 
the  lessor  of  the  plaintiff,  and  while  the  lessor  of  the  plain- 
tiff held  a 21  years’  lease  from  the  crown  of  the  whole  lot 
18,  he  leased  the  rear  50  acres  of  it,  which  must  embrace,  I 
suppose,  the  20  acres  now  in  question,  to  Moses  Wismer, 
with  all  right  of  renewal  or  other  privilege  whatsoever  to 
the  second  50  acres,  which  probably  meant  all  claim,  so  far 
as  regarding  these  50  acres,  to  a further  lease  from  the  crown, 
which  Wismer  might  be  admitted  to  have  as  lessee  of  the 
whole  lot. 

As  to  any  right  to  purchase,  it  could  hardly  have  been 
contemplated  at  that  time,  for  the  lot  was  a clergy  reserve, 
and  in  1824,  when  this  writing  was  given  to  Moses  Wismer, 
there  was  no  power  in  the  government  to  sell  the  clergy 
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reserves,  nor  had  any  assurance  then  been  given,  that  any 
one  could  he  allowed  to  buy  them. 

It  is  not  pretended  that  the  lease  to  Wismer  contained  any 
such  assurance.  The  crown  lease  to  the  lessor  of  the 
plaintiff  expired  in  183*7,  and  if  the  defendant,  upon  the  trial, 
had  succeeded  in  proving  such  a sub-lease  or  assignment  to 
Moses  Wismer  of  part  of  the  lot  as  has  been  mentioned,  and 
if  Mr.  Wismer  had  continued  always  in  possession,  under 
that  assignment,  and  had  been  the  defendant  in  this  action, 
it  could  not  be  said  that,  by  virtue  of  this  assignment 
of  a term  which  ended  in  183*7,  he  was  holding  under 
this  lessor  of  plaintiff  in  1848,  when  this  action  was 
brought.  There  could  be  no  privity  between  them  by 
force  of  that  lease,  or  their  previous  relations  under  A:, 
after  the  term  was  ended,  and  aft^*  the  patent  issued  to  the 
lessor  of  the  plaintiff  in  1843.  Nor  do  I consider  that  we 
could  in  such  a case,  have  held  that  there  was  any  permis- 
sive occupation  under  the  lessor  of  the  plaintiff  after  183*7. 
and  still  less  after  the  patent  issued  in  1843,  which  granted 
him  the  fee. 

In  all  that  is  shewn,  the  crown  may  have  refused  to  recog- 
nize any  right  of  pre-emption  under  the  circumstances,  in 
the  former  sub-lessee  of  a fraction  of  the  lot. 

When  to  this  is  added  the  connection  between  the  title 
which  ceased  in  183?,  and  this  defendant,  was  not  made  out 
on  the  trial,  I cannot  understand  what  the  defendant  can 
possibly  suppose  he  has  to  rely  upon,  for  supporting  his 
claim  to  notice  of  any  kind. 

Per  Cur. — Eule  discharged. 


Johnson  and  Wife  v.  McGill, 

Dower — pleadings  and  evidence  in. 

Held  Per  Cur.^  that  under  a plea  to  an  action  of  dower — that  the  hus- 
band was  not  seised  of  the  lands — the  demandant  could  not  be  allowed 
to  recover,  on  merely  giving  evidence  that  the  husband  had  been  in 
possession  of  the  estate,  without  proving  his  title.  • 

Dower  unde  nihil  habet. 

Demandant  sued  as  the  widow,  of  William  A.  Johnson, 
for  dower  in  lands  in  the  township  of  Beach. 

The  tenant  pleaded — 1st.  Ne  unques  accouple. 


JOHNSON  AND  WIFE  V.  M GILL. 


195 


2ndly.  Denying  that  her  husband  was  ever  seised  of  the 
lands. 

The  demandant  had  served  a notice  to  procure  deeds,  in 
order  to  give  secondary  evidence  of  the  title  of  the  husband, 
but  no  deed  was  produced,  and  the  notice  was  not  given  in 
due  time,  and  it  was  not  shewn  that  the  deed  was  in  posses- 
sion of  the  defendant. 

On  the  argument,  it  seemed  to  be  admitted  that  the  only 
question  to  be  determined  was,  whether  the  demandant 
would  be  allowed  to  recover  under  the  second  plea,  on 
merely  giving  evidence  that  the  husband  had  been  in  pos- 
session of  the  estate,  without  proving  his  title. 

The  jury  found  for  the  plaintiff  on  both  issues. 

Magarty  obtained  a rule  to  enter  a nonsuit  on  leave 
reserved,  or  for  a new  trial  on  the  law  and  evidence,  and 
for  admission  of  improper  evidence,  and  for  misdirection, 
without  costs. 

Sector  shewed  cause. 

The  authorities  cited  were — 1 XJ.  C,  E.  15*7;  5 IT.  0.  B. 
28;  McKinnon  v.  Burrows,  U.  0.  E.,  Hil.  Term,  5 Wm.  lY. 
X4M.&W.  250  ; 13  Yez.  119. 

Eobinson,  0.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  demandant  could  not  proper- 
ly be  allowed  to  recover  on  such  evidence,  and  that  the 
rule  for  nonsuit  an  the  leave  reserved  at  the  trial,  should 
be  made  absolute,  unless  the  plaintiff  desires  to  have  a 
new  trial,  on  payment  of  the  costs  of  last  trial  and  of 
this  application. 

It  may  be  allowed,  in  an  action  of  ejectment,  for  a party 
to  recover  on  the  mere  presumption  of  title  which  arises 
from  actual  possession,  where  no  better  title  is  shewn ; 
because,  if  there  is  in  fact  a better  title  behind,  the  true 
owner  will  not  be  finally  concluded  by  the  verdict;  but 
in  real  actions  parties  must  make  proof  of  title.  Eight 
of  possession  alone  is  in  question  in  the  one  case,  but 
the  right  of  the  husband  to  the  estate,  upon  this  issue, 
was  the  matter  which  the  jury  were  sworn  to  try. 

[Fer  Reporter. — The  court  afterwards  granted  a new 
trial;  costs  to  abide  the  event.] 
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Neven  V.  Butchart. 

The  affidavit  to  arrest  in  a special  case — requiring  the  sanction  of  a judge 

to  the  issuing  of  a writ — need  not  follow  the  form  prescribed  by  the 

act;  that  form  of  affidavit  onl}"  considered  necessary  in  matters  of 

debt,  where  the  creditor  himself  may  sue  out  the  capias,  as  of  right. 

The  defendant  in  this  case  moved  to  set  aside  the  judge’s 
order  to  arrest,  and  the  arrest  made  under  it,  with  costs. 

1st.  Because  the  affidavit  did  not  disclose  any  certain  or  • 
proper  cause  of  action. 

2ndly.  Because  it  did  not  state  that  defendant  was  about 
to  leave  Upper  Canada,  with  intent  to  defraud  the  plaintiff, 
or  for  any  improper  motive. 

The  affidavit  was  by  a young  woman,  who  swore  that  she 
had  been  seduced  by  the  defen  dant,  and  had  a child  by  him  ; 
that  before  the  child  was  born,  and  after,  he  had  promised 
her  marriage,  but  had  wholly  refused  to  marry  her,  or  to 
make  provision  for  the  support  of  the  child,  and  had  ex- 
pressed his  determination,  in  order  to  avoid  the  consequen- 
ces of  an  action  at  law,  to  leave  the  province  immediately, 
and  with  a view  to  so  doing,  had  disposed  of  all  his  property; 
and  that  deponent  had  good  reason  to  believe,  and  did  verily 
believe  that  he  was  immediately  about  to  leave  Upper 
Canada. 

Upon  this  affidavit,  a judge’s  order  was  obtained^,  and 
Butchart  arrested  on  the  3rd  of  January,  and  gave  bail'on 
19th  ; and  he  now  moved  to  set  the  writ  aside. 

The  judge’s  order  was  “ to  hold  to  bail  in  assumpsit  for 

4:01” 

Kobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  affidavit  states  a clear  cause  of  action  for  breach  of 
promise  of  manuage,  and  is  sufficient,  I think,  in  regard  to 
the  allegation  of  deponent’s  belief  that  Butchart  .was  im- 
mediately about  to  leave  the  province. 

The  exact  form  given  in  cases  of  debts  due,  could  not  be 
followed  in  a case  of  this  kind  ; and  as  there  must  be  some 
departure  from  it,  it  is  for  the  judge  applied  to,  to  exercise 
his  discretion  in  determining  that  the  law  of  arrest  has  been 
complied  with,  according  to  its  spirit.  The  form  prescribed 
by  the  statute  is  of  the  affidavit  on  which  the  creditor  him- 
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self  may  sue  out  a capias  as  a right,  without  a judge’s  sanc- 
tion. 

We  are  hot  to  hold  this  affidavit  irregular,  merely  because 
at  does  not  follow  that  form. 

Per  Cur. — Eule  discharged. 


The  Queen  v.  Emma  Sheriff. 

Application  as  against  the  mother,  by  the  father,  to  the  court,  for  the 
custody -of  his  child.  Qucere—Th.Q  kind  of  application  the  father  had 
better  adopt,  to  bring  the  matter  fully  before  the  court  ? 

On  the  10th  of  January,  1849,  a writ  of  habeas  corpus  cum 
^ausa  issued  from  the  court  upon  the  fiat  of  a judge,  directed 
to  Emma  Matilda  Sheriff,  of  the  district  of  Dalhousie,  com- 
manding her  to  bring  up  the  body  of  Louisa  Barbara,  the 
daughter  of  her  anil  of  Eobert  Sheriff, said  to  be  detained  by 
lier  against  the  will  of  her  husband. 

This  writ  was  returnable  on  the  first  day  of  Hilary  Term. 
It  had  been  granted  on  an  affidavit  of  Eobert  Sheriff,  that 
the  daughter  was  an  infant,  eight  years  old — that  his  wife 
had  lived  separate  from  him  since  March,  1847,  leaving 
this  child  and  three  other  children  of  theirs  with  him,  the 
father — that  in  October,  1848,  the  child,  Louisa  Barbara, 
was  inticed  away  from  him,  and  detained  by  her  mother 
contrary  to  his  will — that  the  mother  lived  at  a tavern  and 
associated  with  improper  persons,  and  had  a child  since 
she  separated  from  him,  ©f  which  he  was  not  the  father; 
and  he  prayed  that  his  child  might  be  restored  to  him,  in 
order  that  he  might  provide  for  her  education,  as  he  was 
doing  up  to  the  time  of  her  being  seduced  away  from  him. 

On  the  7th  of  February,  Mrs.  Sheriff  filed  a general  return 
to  the  writ,  that  she  had  not  the  daughter  in  her  custody, 
and  had  not  at  the  time  of  the  writ  issuing. 

And  on  the  12th  of  February,  she  filed  a further  special 
return,  setting  forth  that  Louisa  Barbara  was  living  with 
hei*,  of  her  own  free  will,  and  without  the  coercion  of  the 
defendant — that  her  husband,  on  the  10th  of  March,  1847, 
removed  from  his  place  of  residence  and  deserted  her, 
taking  their  children  withffiim — that  in  October  last,Louisa 
Barbara  came  of  her  own  accord  to  the  defendant,  and  had 
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since  continued  to  live  with  be*’,  and  was  unwilling  to  re- 
turn to  her  falhei' — that  her  husband  had  frequently  since 
been  to  see  his  daughter,  and  had  conversed  freely  with  her, 
and  that  she,  Mrs.  Sheriff,  had  in  no  way  prevented  his 
taking  the  child  away — that  she  was  herself  indigent,  and 
had  not  tbe  means  of  paying  the  expense  of  a journey  to 
Toronto,  with  the  child,  .and  for  that  reason  only  had  not 
obeyed  the  writ — but  that  she  was  ready  to  obey  any  order 
the  court  might  think  fit  to  make  on  her. 

She  filed  also  an  affidavit  of  her  brother,  William  Taylor, 
corroborating  this  return,  and  her  own  affidavit,  in  which 
she  stated  explicitly  that  she  did  not  detain  the  child  in 
question,  but  that  the  child  had  always  been  at  liberty  to  go 
with  her  father,  if  he  desired  to  take  her. 

Strong^  of  Bytown,  applied  on  behalf  of  the  father,  Eccles 
shewed  cause. 

The  cases  cited  in  argument  were,  Cowper,  672 ; 1 P.  & 
D.  553 ; 20  State  Trials,  1375;  2 U.  C.  B.  370 ; 4 Scott,  N. 
B.  200;  5A.  &E.  441. 

Bobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  return,  according  to  the  practice  at  common  law, 
which  is  all  we  have  to  guide  us  in  cases  of  this  discription, 
cannot  be  controverted  on  affidavit. 

The  father,  as  we  are  told  by  his  counsel,  does  not  pray 
for  the  actual  bringing  of  the  child  into  court. 

The  better  course  would  have  been  to  have  moved  in 
this  court,  in  term  time,  for  a rule  to  shew  cause  why  the 
writ  should  not  issue,  and  then  the  grounds  and  object  of  the 
writ, and  the  necessity  for  it,  could  have  been  discussed  con- 
veniently upon  affidavits  properly  filed  on  both  sides. 

As  it  is,  we  are  told  by  the  return  of  the  writ,  that  the 
father  can  have  the  child  at  any  time,  and  the  mother  dis- 
claims detaining  her  against  her  will,  or  the  will  of  her  hus- 
band, and  declares  that  the  husband  is  at  liberty  to  take  the 
daughter  at  any  time,  if  she  will  go  with  him. 

We  had  thought,  under  these  circumstances,  at  one  time, 
of  leaving  it  to  the  father  to  put  the  truth  of  this  return  to 
the  test,  by  going  and  demanding  his  child ; and  if  he  could 
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not  obtain  her,  he  might  apply  next  term  to  the  court  for  an 
alias  writ,  which  would  be  granted  to  him.  Butin  that  case, 
we  must  have  directed  the  applicant  to  furnish  the  mother 
with  the  means  of  obeying  the  writ  5 for  we  cannot  insist  on 
her  doing  what  she  represents  to  be  impossible,  that  is,  to 
bring  the  child  up  at  her  own  charge,  a journey  of  300  or 
400  miles. 

On  further  consideration,  however,  as  neither  party  de- 
sires to  have  the  child  brought  before  the  court,  and  as  the 
mother  professes  herself,  by  the  return  to  the  writ,  to  be 
willing  to  obey  whatever  orders  we  may  think  it  right  to 
make  in  the  premises,  we  think  it  the  better  course  to  order 
at  once,  that  a rule  issue  upon  Mrs.  Sheriff  to  give  up  the 
child  to  its  father,  upon  his  request. 

There  is  no  intimation  of  anything  exceptionable  in  the 
character  or  conduct  of  the  father,  no  reason  why  he  should 
not  have  the  custody  of  his  child,  and  the  child  itself  is  not 
of  an  age  to  prefer,  on  any  rational  the  being  with 

the  one  parent  more  than  the  other. 

We  have  no  reason  to  apprehend  that  we  can  be  doing 
anything  unfavourable  to  the  interests  or  safety  of  the  child 
by  restoring  her  to  the  proper  custody,  but  quite  the  con- 
trary.—2 U.  C.  E.  370 ; 4 A.  & E.  624;  5 A.  & E.  441;  4 
Scott,  N.  E.  200;  5 E.  E.  221. 

Fer  Cur — Child  to  be  given  to  the  father  on  request. 


Boswell  v.  Euttan,  Sheriff. 

The  special  title  which  a sheriff  acquires  in  goods  seized  by  him  in  exe- 
cution— when  pleaded  as  a defence  to  an  action  of  trover — may  be  well 
answered  by  the  replication  of  de  injuria. 

The  allegation,  by  way  of  express  colour  in  a plea,  is  not  traversed  by 
the  replication  de  injuria. 

The  plaintiff,  as  assignee  of  Gibb  and  Walker,  bankrupts, 
sued  the  defendant.  Sheriff  of  the  District  of  Newcastle,  in 
trover,  charging  the  conversion  of  the  goods  in  the  time  of 
the  assignee. 

The  defendant  in  his  4th,  5th,  6th,  7th,  8th  and  9th  pleas 
justified  as  sheriff,  under  writs  of  fi.  fa.j  against  the  goods  of 
Gibb,  at  the  suit  of  different  creditors,  under  which  he 
averred,  that  before  the  bankruptcy  ef  Gibb  & Walker, 
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co-partners  in  trade,  delivered  to  him  for  the  purpose  of 
levying  the  debt  out  of  an  individed  moiety  of  the  goods. 

The  defendant  then  set  out  the  subsequent  issuing  of  the 
commission  of  bankruptcy,  and  the  assignment  of  the  bank- 
rupt’s effects  to  the  plaintiff  as  assignee,  and  gave  colour  by 
averring  bailment  of  his  goods  to  Eichard  Eoe,  and  a deliv- 
ery over  by  him  of  the  goods  to  plaintiff  as  assignee,  where- 
fore, &c. 

The  9th  plea  was  the  same  in  form,  justifying  under  a 
fi.  fa.  against  Walker  alone,  as  the  other  pleas  had  justified 
under  writs  of  fi.  fa.  against  Gibb. 

The  plaintiff  replied  to  all  these  pleas,  admitting  the  sev- 
eral judgments  and  execution,  and  the  delivery  of  the  writs 
to  the  sheriff,  and  averring  that  the  plaintiff  de  injuria 
sua  propria  et  absque  residue  causce,  committed  the  griev- 
ance, &c. 

All  the  replications  were  demurred  to ; and  the  causes 
assigned  were,  that  the  pleas  relied  upon  a special  title,  ac- 
quired by  the  sheriff  under  the  seizure  made  before  the 
bankruptcy,  which  title  existed  previous  to  and  independant 
of  the  act  complained  of  as  a conversion,  and  that  it  was 
therefore  necessary  for  the  plaintiff  to  traverse  the  title  of 
defendant  specially,  which  he  had  only  done  argumenta- 
tively and  indirectly. 

All  the  pleas  and  replications  were  the  same  in  substance 
and  form,  differing  only  in  the  defence  in  each  being  rested, 
on  a different  writ  of  execution. 

P.  M.  Vankoughnetj  for  the  demurrer.  Cameron^  Q.  0., 
contra.  The  authorities  cited  were — 10  Bing.  167 ; 3 B.  & 
A.  13  ; 3 Tyr.  438 ; 1 Clark  & Finelly,  77  ; 3 A.  & E.  741 ; 
Jurist,  8th  April,  1848,  page  267  ; 8 Yol.  N.  S.  Law  Maga- 
zine, 285  ; 8 Q.  B.  E.  294 ; 16  M.  & W.  1 ; 4 Dowl.  & Lownd. 
286;8A.  &E.  871. 

Eobinson,  C.  J. — The  decision  must  be  the  same  in  re- 
spect to  all  the  replications.  They  have  not  the  effect  of 
traversing  what  is  merely  alleged  by  way  of  colour,  and  it 
is  not  therefore  an  objection  that  they  put  that  improperly 
in  issue,  for  they  do  not  put  it  in  issue. — 1 Saund.  28  (note 
a.)  ; 2 Saund.  295  (notes  f.  g.). 
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It  is  contended  that  the  replications  are  bad,  upon  the 
principles  laid  down  in  Crogate’s  case,  8 Co.  66,  for  that  the 
sheriff,  by  the  seizure  alleged  in  the  plea,  acquired  a special 
title  in  the  goods,  and  that  by  an  act  antecedent  to,  and  in- 
dependent of  that  complained  of  as  illegal,  which  special  title 
required  to  be  denied  by  a special  traverse. 

But  we  do  not  consider  that  there  is  any  authority  for 
liolding  that  the  act  of  the  sheriff,  in  seizing  goods  under 
execution,  gives  him  that  kind  of  title  to  the  goods  which 
ean  come  under  the  second  resolution  in  Crogate’s  case,  ad- 
mitting that  title  to  the  goods  and  interest  in  the  goods,  may 
be  treated  as  coming  under  the  same  head,  and  that  what  is 
there  said  of  lands  applies  equally  to  chattels. 

The  principle  laid  down  by  Parke,  J.,  in  Selby  v.  Bardons, 
3 B.  & Ad.  13,  seems  to  be  clearly  admitted.  Adopting  the 
rule  in  Crogate’s  case,  that  the  replication  de  injuria  is  proper 
when  the  defendant’s  plea  doth  consist  merely  of  matter  of 
oxcuse,  and  no  matter  of  interest  whatever,  Mr.  Justice 
Parke  understands,  he  says,  by  that,  that  Lord  Coke  means 
an  interest  in  the  reality,  or  an  interest  in  or  title  to  chat- 
tels averred  in  the  plea,  and  existing  prior  to,  and  inde- 
pendently of  the  act  complained  of,  which  interest  or  title 
would  be  in  issue  on  the  general  replication ; and  he  takes 
the  principle  of  the  rule  to  be,  that  such  alleged  interest  or 
title  shall  be  specially  traversed,  and  not  involved  in  a gen- 
eral issue. 

Now  execution  is  one  act:  all  depends  in  this  case  on 
tbe  legality  of  the  act  of  seizure  of  the  goods,  which  took 
place,  it  is  true,  before  the  assignment,  as  the  plea  states — but 
the  subsequent  sale  of  the  goods  could  be  no  wrong  against 
the  assignee,  if  the  seizure  of  them  in  execution  was  law- 
ful. The  provisions  in  our  bankrupt  laws  made  it  the  duty 
of  the  sheriff  to  go  on.  This  is,  therefore,  the  case  put  by 
the  court  in  Selby  v.  Bardons,  for  it  is,  in  effect,  relying  upon 
that  as  constituting  a title  to  the  goods,  which  is  the  act 
complained  of.  All  refers  back  to  the  seizure,  for  the  sheriff 
could  have  acquired  no  title  to  the  goods,  which  entitled 
him  to  convert  or  detain  them  as  against  the  assignee,  unless 
he  acquired  such  title  by  the  act  of  seizure : he  pretends  no 
14  6 u.  c.  Q.  B. 
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other  title,  and  the  defendant  has  cited  no  authority  in  sup- 
port of  his  position,  that  the  special  title  which  the  sheriff 
acquires  in  goods  seized  by  him  in  execution,  is  that  kind 
of  interest  which  must  he  specially  traversed,  according  to 
the  rule  in  Crogate’s  case. 

It  is  not  an  interest  in  his  own  right;  for  the  owner  of 
the  goods  has  still  a disposing  power  over  them,  subject  only 
to  the  authority  of  the  sheriff  to  sell,  which  attaches  'by  the 
seizure,  and  which  will  defeat  any  assignment  made  in  the 
meantime  by  the  debtor.  But  except  for  the  purpose  of 
completing  the  execution,  and  where  a sale  follows  for  that 
purpose  an  assignment  made  by  the  debtor,  between  the 
seizure  and  sale,  would  have  effect ; which  shews  that  he 
has  been  only  divested  of  his  interest  suh-modo,  that 
the  sheriff  has  not  that  kind  of  interest  in  his  own  right, 
which  comes 'within  the  rule  referred  to. — 3 M.  & W.  621 ; 
3 Tyr.  438. 

What  is  traversed,  is  the  fact  that  the  defendant  did  a 
certain  act  imder  the  legal  anthority  which  he  alleges,  and 
which  legal  authority  is  admitted.  That  this  alleged  fact 
may  be ‘traversed  is  determined  in  Lucas  v.  Nockells,  10 
Bing.  157.  I refer  also  toCarndbyv.  Welby  and  others,  8 
Ad.  & Ell.  872. 

The  plaintiff  is  entitled,  in  my  opinion,  to  judgment  on 
•the  demurrer ; for  the  judgment  and  execution  and  delivery 
of  the  latter  to  the  sheriff  being  admitted  in  the  replication, 
all  that  is  really  in  issue  under  the  general  traverse,  is  the 
alleged  seizure  before  the  bankruptcy  ; for  when  that  is 
made  out,  the  right  to  sell  the  goods  afterwards  unquestion- 
ably follows. 

Macaulay,  J.— The  defendant  certainly  relies  on  a qua- 
lified right  of  property,  existing  prior  to  and  independently 
of  the  act  complained  of,  but  not  an  interest  or  title  in  his 
own  right,  or  a servant  of  another,  nor  as  against  a wrong- 
doer; for,  irrespective  of  the  defendant’s  right,  the  right  of 
the  plaintiff  is  admitted,  and  the  plaintiff’s  right  is  virtually 
the  same  as  that  of  Gibb  and  Walker,  and  as  if  they  were 
the  plaintiffs.  If  so,  then  the  plea  would  be  as  against  two 
partners  and  joint  owners,  a seizure  under  a ft,  /a.  against 
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one  of  them,  and  afterwards  dispossessing  the  two  of  the  • 
goods,  in  order  to  levy  the  debt  of  one  out  of  a moiety. 

This  does  not . seem  to  me  an  interest  or  title  under  the 
rule  in  Crogate’s  case.  It  is  not  a title,  for  the  defendant 
had  no  title ; and  though  it  is  an  interest,  it  is  not  a personal 
interest,  but  an  interest  acquired  under  an  authority  in  law, 
which  authority  is  not  disputed  or  traversed. 

Had  the  defendant  sold  the  goods  to  A,  B.,  and  A.  B. 
been  the  defendant,  relying  on  title  under  the  sheriff’s  sale, 
it  would  have  been  another  thing.  As  it  is,  the  defendant 
had  at  best  only  a power  to  sell  a moiety,  and  a right  to 
possession  for  that  purpose;  and  a purchaser  would  acquire 
title  under  the  defendant’s  authority  in  law. 

The  whole  effect  of  the  defendant’s  objection  is,  that  the* 
plaintiff  should  have  specially  traversed  the  seizure,  as  al- 
leged under  the  ii.  fa.,  but  this  is  done  by  de  injuria  (see  8 
A.  & E.  872,  points  1 & 2);  or  that,  admitting  the  seizure— 
that  it  was  after  and  not  before  any  act  of  bankruptcy,  or 
the  date  and  issue  of  commission — or  that  the  defendant 
took  the  goods  out  of  plaintiff’s  possession  by  virtue  of  such 
prior  seizure. 

It  seems  to  me,  all  forms  one  joint  defence  under  autho- 
rity of  law,  which  authority  is  admitted  if  the  plea  is  other- 
wise good. — 3 A.  & E.  1. 

I see  no  reason  for  giving  express  colour;  and  it  not 
traversed  or  in  issue  by  this  replication,  which  only  puts  in 
issue  that  which  is  material,  though  it  does  put  in  issue  the 
whole  so  far  as  material. — 2 Ea.  212;  1 Ea.  212;  12 
Jurist,  256. 

The  matter  set  up  is  only  excuse  or  justification.  If 
Gibb  and  Walker  were  the  plaintiffs,  it  would  be  a matter 
of  justification  or  excuse,  clearly  so  as  to  the  original  seizure^ 
and  equally  so  as  to  the  re-caption,  for  it  is  nothing  more. 

McLean,  J.,  and  Sullivan,  J.,  concurred. 

Draper,*  J.,  being  in  the  Practice  Court,  gave  no  judg- 
ment. 

Per  Cur. — Judgment  for  the  plaintiff 
on  demurrer. 
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Benedict  v.  Arthur. 

Common  Carrier — what  constitutes  a, 

A person  engaging  to  transport  goods  for  hire,  is  not  by  virtue  of  such 

engagement  merely,  a common  carrier,  and  as  such  liable  for  all  acci- 
dents, whether  negligent  or  not. 

Appeal  from  the  District  Court  of  the  Wellington  District. 

Declaration.  Case  against  defendant  as  a common  carrier 
for  hire. 

Pleas.  Denying  that  defendant  was  a common  carrier 
for  hire,  or  received  goods  as  such. 

It  appeared  from  the  evidence  that  defendant  was  a 
farmer  and  teamster,  and  had  been  on  more  than  one  occa- 
sion, employed  by  a third  party  to  carry  flour  from  Guelph 
to  Hamilton,  for  the  plaintiff.  The  flour  had  been  injured 
by  exposure  to  wet  weather. 

Upon  these  facts,  the  defendant  applied  to  nonsuit  the 
plaintiff,  upon  the  ground  that  no  evidence  had  been  given 
constituting  the  defendant  a common  carrier  for  hire.  The 
judge  below  refused  to  nonsuit,  and  the  plaintiff  had  a 
verdict. 

Upon  an  application  in  term  to  set  aside  the  verdict  for 
misdirection,  the  learned  judge  sustained  the  verdict. 

This  decision  was  apj>ealed  from. 

D,  B.  Read  for  the  appellant.  Muttlehury  for  the  res- 
pondent. 

The  cases  cited  on  the  argument  were — 1 E.  E.  600 ; 6 B. 
&A1.32;  8M, &W.  372;  2 M.  & E.  80;  8 C.  & P.  207; 
Jones  on  Bailments,  appx.  2 ; 6 A.  & E.  924;  7 Moore,  283. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

An  objection  is  taken  that,  as  leave  was  not  reserved  at 
the  trial  to  enter  a verdict  for  the  defendant,  it  would  have 
been  illegal  to  order  it  in  the  court  below,  and  that  upon 
that  ground,  if  for  no  other,  the  rule  was  properly  discharged. 

But  for  all  that  appears,  no  objection  of  that  kind  was 
taken  on  the  argument  of  the  rule  in  the  district  court,  and 
the  transcript  of  proceedings  does  not  shew  conclusively, 
that  the  judge  did  not  reserve  leave  to  move  to  enter  a ver- 
dict for  the  defendant. 

The  defendant,  it  is  true,  moved  at  the  trial  for  a nonsuit; 
and  the  objection  was  overruled,  but  with  leave  reserved  to 
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bring  up  the  point  in  term,  though  in  what  particular 
shape  is  not  stated,  and  the  parties  may  have  agreed  that 
the  defendant  might  have  leave  to  move  to  enter  a verdict 
for  him. 

On  the  point  itself,  we  think  it  quite  clear  that,  by  the 
law  of  England,  something  more  is  necessary  to  show  a 
man  to  be  liable  as  a common  carrier,  than  was  shewn  in  this 
case. 

A person  engaging  to  transport  goods  for  hire,  is  not  by 
virtue  of  such  engagement  merely,  a common  carrier,  and 
as  such  liable  for  all  accidents,  whether  negligent  or  not. 

No  action  would  have  lain  in  this  case  against  the  defen- 
dant, if  he  had  refused  to  convey  the  goods ; and  that  shews 
he  was  not  a common  carrier. 

Fer  Cur. — Judgment  below  reversed,  and  verdict 
to  be  entered  for  the  defendant. 


Mills  v.  Scott. 

Pleadings— patents — meaning  of  the  word  **  improvements.^’ 

The  plaintiff  complained  of  the  defendant  having  infringed  a patent 
which  he  (the  plaintiff)  had  obtained  for  a new  and  useful  mode  of 
generating  and  distributing  heated  air  in  dwelling  houses  : Plea — 
that  the  plaintiff  was  not  the  true  or  first  inventor  of  the  said  im- 
provement in  the  said  declaration  mentioned  in  manner,  &c. : demurrer 
to  plea — as  bad — in  traversing  something  not  averred  in  the  declara- 
tion : Held  per  Cur. — Plea  good.  ^ 

Case. — The  plaintiff  complained  of  the  defendant  having 
infringed  a patent,  which  he  (the  plaintiff)  h.ad  obtained  for 
a new  and  useful  modeof  geoeratingand  distributing  heated 
air  in  dwelling  houses. 

The  defendant  pleaded  that  the  plaintiff  was  not  the  true 
or  first  inventor  of  the  said  improvements  in  the  said  declara- 
tion mentioned^  in  manner  and  form  as  he  had  in  his  declara 
tion  alleged. 

Demurrer. — Because  defendant,  by  his  plea,  rested  his  de- 
fence in  denying  something  which  had  not  been  affirmed  in 
the  declaration. 

Hector  ioY  the  demurrer.  Croohs,  contra.  The  cases  and 
statute  cited  on  the  argument,  were — 8 Scott,  N.  E.  337  ; 2 
H.  Bl.  463,  487;  8 T.  E.  95;  11  E.  E.  101, 109,  note;  2 A. 
&E.  N.S.832;  7 Geo.  lY.,  ch.  5. 
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Hobinson,  0.  J.,  delivered  the  judgment  of  the  court. 

It  appears  to  us  that  the  plaintiff  has  demurred,  in  this 
case,  without  good  ground.  It  is  true  the  provincial  statute 
7 Geo.  lY,,  ch.  5,  treats  of  inventions  and  new  discoveries 
of  some  new  and  useful  art^  machine,  manufacture,  or  composi- 
tion of  as  one  subject,”  and  of  “an  improvement  in 

the  principle  of  any  machine  or  composition  of  matter, 
which  shall  before  have  been  patented,^'  as  another  subject ; 
and  it  makes  particular  provisions  for  the  protection  of 
each. 

Because  they  have  done  so,  the  plaintiff  thinks  it  right  to 
infer  that  the  defendant,  when  he  uses  the  word  “ improve- 
ment ” in  his  plea,  can  only  mean  to  use  it  in  that  sense  in 
which  the  statute  has  used  it,  and  must  therefore  be  regarded 
as  speaking  of  some  such  improvement  as  is  treated  of  in 
the  second  clause  of  the  statute,  that  is,  an  improvement  in 
the  principle  of  something  which  had  before  been  patented  ; 
but  I do  not  think  we  are  authorized  to  give  it  so  confined 
a sense,  and  to  hold  the  plea  bad,  because  we  will  refuse  to 
understand  by  it  anything  else  than  an  improvement  in  the 
principle  of  some  previous  discovery,  for  which  a patent 
has  been  obtained. 

The  word  “ improvement  ” has  a large  signification : we 
can  speak  of  an  improvement  in  generating  and  distributing 
heated  air  in  dwelling  houses,  or  of  a new  and  improved 
method  of  generating  and  distributing  heated  air  in  dwel“ 
lings,  without  necessarily  alluding  to  any  machinery  or  dis- 
covery that  had  been  patented.  And  when  the  plea  ex- 
pressly refers  us  to  the  declaration,  and  says  only,  that' the 
plaintiff  was  not  the  true  inventor  of  the  said  improvement 
in  the  declaration  mentioned,  we  must  see  and  understand 
that  he  is  speaking  only  of  such  an  invention  as  the  plaintiff 
had  described,  and  that  certainly  does  not  include  the  idea 
of  any  previously  patented  discovery,  to  which  the  plaintiff 
was  claiming  to  have  added  some  improvement. 

There  is  an  inconsistency  between  the  plea  and  declara- 
tion, unless  it  would  be  a misuse  of  terms  to  call  a new  and 
useful  mode  of  doing  anj^thing  an  improvement,  where 
there  had  been  before,  no  particular  invention  patented  for 
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the  discovery  of  a certain  method  of  doing  the  same 
thing. 

A new  and  useful  mode  of  doing  anything  that  had  been 
done  before,  must  be  an  improvement  in  itself,  if  the  inven- 
tion is  of  any  importance.  We  must  suppose  that  the  plain- 
tiff’s discovery  was  recognized  as  an  improvement,  when  the 
Government  gave  a patent  for  it. 

The  plaintiff  did  not,  in  his  declaration,  happen  to  use  the 
word  improvement,”  in  speaking  of  it,  though  he  might 
have  done  so  with  propriety,  without  being  necessarily  un- 
derstood to  mean  that  there  had  been  any  previous  patent 
for  an  invention  in  that  branch  of  art. 

Then  the  defendant  having  evidently  no  oihQv  im'provement 
to  refer  to,  as  specified  in  the  declaration,  than  such  as  the 
plaintiff  has  described,  pleads  that  the  plaintiff  was  not  the 
inventor  of  the  said  improvement,  by  which  he  cannot  be 
understood  to  mean  anything  more  than  what,  without  any. 
perversion  of  language  he  may  mean,  namely,  an  improved 
method  of  warming  houses  by  an  invention  claimed  to  be 
wholly  new; 

J?er  Owr,— ’Judgment  for  defendant  on  demurrer. 
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jffeld,  per  Cur.,  that  upon  the  following  agreement,  *^on  or  before  ^e 
1st  of  May,  1846,  I promise  to  pay  to  D.  Thompson,  or  bearer,  pine 
saw-logs,  iiQ.,  for  value  received,  &c.,  J.  Hiffernan.” — the  logs  niust 
be  considered  as  paid  for — and  that  Hiffernan  could  not  recover  from 
Thompson  the  value  of  the  logs,  in  an  action  of  debt  upon  the  com- 
mon counts,  f<M?  goods  sold  aud  delivered. 

The  plaintiff  sued  the  defendant  on  a sealed  agreement,, 
whereby  he  contracted  to  cut  good  pine  saw-logs  sufficient 
to  make  50,000  feet  of  lumber,  and  to  deliver  them  at  a 
place  named,  on  or  before  the  1st  of  May,  1846 ; in  con- 
sideration of  which,  the  defendant  agreed  to  pay  or  account 
to'the  plaintiff,  at  the  rate  of  12s,  6d  for  every  1000  feet  of 
such  logs,  whigh  price  was  to  cover  Indian  dues.” 

The  plaintiff  averred  delivery  of  the  logs  according  to  the 
agreement,  whereupon  he  claimed  3 IZ.  5s.,  being  the  price 
according  to  the  agreement. 

Counts  were  added  in  debt  for  gcods  sold  and  delivered, 
and  on  account  stated. 
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The  defendant  pleaded,  1st,  nonest  factum.  . 

2ndly,  denying  that  plaintiff  performed  his  agreement. 

3rdly,  payment  of  the  81?.  5s.,  after  the  delivery  of  the 
logs. 

4thly,Jm7  dehet  to  common  counts. 

Sthly  and  6thly,  accord  and  satisfaction,  and  set-off. 

The  plaintiff  gave  evidence  of  about  50,000  feet,  delivered' 
to  defendant  on  plaintiff’s  account. 

The  defendant  then  produced  the  agreement  mentioned  in 
the  first  count  of  the  declaration.  It  was  dated  28th  May, 
1845,  and  ran  thus: — 

On  or  before  the  1st  of  May,  1846,  I promise  to  pay  to- 
David  Thompson,  Esq.,  or  bearer,  pine  saw-logs  sufficient 
to  make  25,000  feet  of  clear  lumber,  and  also  pine  saw-logs 
sufficient  to  make  25,000  feet  of  common  lumber,  both  to  be 
measured  according  to  Clark  and  Street’s  rule  of  measure- 
ment ; none  to  be  under  (specifying  size)  ; to  be  delivered 
at  the  mouth  of  McKenzie’s  Creek,  for  value  received,  in  a 
barn,  to  be  provided  by  me.” 

(Signed)  “ John  Hiffernan.’^ 

No  price  for  the  logs  was  mentioned  in  this  agreement. 

It  was  contended  at  the  trial,  that  as  the  instrument  pro- 
duced shewed  the  plaintiff’s  undertaking  to  be,  to  deliver 
logs  for  a consideration  already  received  by  him,  he  could 
recover  nothing. 

Jones,  of  Hamilton,  obtained  a rule  for  a new  trial,  on  the 
law  and  evidence,  and  for  misdirection,  and  on  affidavits. 

jB.  Duggan,  of  Hamilton,  shewed  cause.  The  cases  cited 
on  the  argument  were — 2 T.  E.  366 ; Waddell  v.  McCabe,. 
Easter  Term,  4 Wm.  lY.,  and  ib.  5 Wm.  lY. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  affiidavits*  and  evidence  leave  the  case  in  doubt  om 
the  merits.  The  defendant,  however,  concedes  that  he  was 
to  pay  for  plaintiff  18?.,  on  account  of  lands,  and  says  that 
was  to  be  in  full.  The  jury  seemed  to  have  believed  other- 
wise, and  have  allowed  the  balance,  valuing  the  lumber  at 
31?.  5s. 

The  special  count  may  be  laid  aside,  for  it  is  certain  that 
the  plea  of  non  est  factum  prevents  the  plaintiff  s recovering: 
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for  that,  on  account  of  the  several  substantial  variances  be- 
tween the  instrument  set  out  and  that  produced. 

The  plaintiff  not  having  it  in  his  possession,  has  set  it 
out  as  he  best  could,  and  as  he  would  desire  to  make  it 
appear  to  have  been  ; but  it  is  very  clear  that  the  agree- 
ment was  not  in  the  terms  he  has  set  it  out. 

There  then  being  no  evidence  of  an  account  slated,  the 
only  question  is,  whether  the  plaintiff  could  recover  upon 
the  evidence,  in  debt,  on  the  common  count  for  goods  sold 
and  delivered. 

Independently  of  any  legal  question,!  think  the  justice  of 
the  demand  of  the  plaintiff  is  very  doubtful,  as  far  as  I can 
judge  from  the  evidence  and  ihe  affidavits  since  filed;  and 
so  far  as  regards  the  legal  question  raised  at  the  trial,  my 
opinion  is,  that  in  the  absence  of  any  proof  of  fraud,  the 
words -‘for  value  received”  in  the  writing,  should  be  held 
as  conclusive  that  the  plaintiff’s  undertaking  was  given  in 
consideration  of  value  already  given  by  the  defendant ; in 
other  words,  that  the  logs  had  been  paid  for,  and  the  agree- 
ment being  to  pay  saw-logs,  instead  of  in  the  common  form, 
to  deliver,  strengthens  that  inferrence,  though  it  is  not  very 
sensible  and  accurate  to  use  the  word  pay,  when  no  amount 
is  specified. 

]f  the  agreement  had  been  to  pa}’’  a certain  sum  in  logs 
the  meaning  would  be  clearer,  but  still  the  express  acknow- 
ledgement of  the  plaintiff  under  his  hand,  that  his  promise 
was  for  ^‘value  received,”  does  not  leave  it  open  to  him  to 
claim  payment,  as  if  he  had  received  no  value,' unless  he 
ean  destroy  the  effect  of  the  receipt  by  shewing  fraud. 

Certainly  on  the  face  of  the  agreement  produced,  no 
action  of  debt  would  lie  for  the  lumber  delivered  under  it, 
for  it  appears  that  the  lumber  had  been  already  paid  for, 
and  that  the  defendant  therefore  did  not  owe  the  value  of  it. 

The  defendant’s  ownaffilavit  now  filel,  discloses  facts 
which  shows  that  the  logs  were  not  otherivise  paid  for,  than 
by  bis  assuming  a ceiiain  liability  on  account  of  the  plain- 
tiff; and  the  question  is,  whether  this  was  all  the  plaintiff 
was  to  receive. 

We  think  the  obligation  of  the  jury  to  take  the  language 
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of  Ihe  writing  as  binding  on  the  parties,  in  the  absence  of 
proof  of  fraud,  was  not  put  quite  strongly  enough  to  them, 
and  therefore  assent  to  a new  trial — costs  to  abide  the  event. 

The  evidence  was  far  from  satisfactory  in  any  point  of 
view. 

Fer  Cur. — New  trial — costs  to 
abide  the  event. 


Madden  v.  Farley. 

Pleadings.  Declaration — trespass  for  an  assault  on  plaintiffs  son — Plea 
— justification  under  the  provincial  criminal  act,  4 Vic.  ch.  23,  secs. 
20  & 28.  Demurrer. — What  averments  necessary  to  bring  a justifica- 
tion within  the  provisions  of  this  act  ? 

Trespass,  for  assaulting,  on  divers  days  and  timfes,  plain- 
tiff’s son. 

Plea:  and  for  a further  plea  in  this  behalf,  as  to  the  as- 
saulting and  laying  hold  of  the  said  Hugh  Madden,  son  and 
servant  of  the  said  plaintiff,  and  then  seizing  and  laying 
hold  of  the  said  Hugh  Madden,  son  and  servant  of  the  said 
plaintiff,  as  aforesaid,  and  then  with  sticks  and  with  fists 
giving  and  striking  the  said  Hugh  Madden,  son  and  servant 
as  aforesaid,  certain  blows  and  strokes,  the  defendant  saith 
that  the  plaintiff  ought  not  to  have  maintained  his  aforesaid 
action  thereof  against  him,  because  he  says  that  the  said  de- 
fendant, at  the  said  time  when,  &c.,  was  lawfully  seized  in 
his  demesne,  as  of  fee,  of  a certain  close,  known  as  lot  num- 
ber twelve,  in  the  third  concession  of  the  township  of  Thur- 
low,  in  the  District  of  Victoria,  into  which  said  close,  at 
the  said  time  when,  &c.,  the  said  Hugh  Madden  being  such 
servant  as  aforesaid,  with  force  and  arms,  &c.,  wilfully  and 
maliciously  did  commit  damage  and  spoil  to  and  upon  the 
said  close  of  the  defendant,  and  willfully  broke  down,  dam- 
aged and  injured  a certain  tree,  to  wit,  one  plum  tree  of  the 
defendant’s,  there  then  growing  and  being;  wherefore  the 
raid  defendant,  so  being  seized  of  the  said  close  as  aforesaid, 
quietly  laid  hand  upon  the  said  Hugh  Madden,  son  and  ser- 
vant as  aforesaid,  to  take  and  carry  him  before  some  justice 
of  the  peace  of  the  said  District  of  Victoria,  to  answer  to 
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the  premises,  and  to  be  dealt  with  according  to  law,  as  he 
lawfull}^  might,  for  the  cause  aforesaid  ; whereupon  the  said 
Hugh  Madden,  son  and  servant  as  aforesaid,  then  with  force 
knd  arms,  &c.,  and  with  great  violence,  did  seize  and  pull 
about  the  said  defendant^  and  with  force  and  arms,  &c.,  did 
then  escape  and  rescue  himself  out  of  the  hands  of  the 
said  defendant,  wherefore  the  said  defendant  did  then 
defend  himself  against  the  said  Hugh  Madden,  son  and  ser- 
vant as  aforesaid  of  the  said  plaintiff,  and  endeavour  to  pre- 
vent the  said  rescue  and  escape  of  the  said  Hugh  Madden  ; 
and  in  so  doing  did  necessarily  and  unavoidably  a little  hurt, 
bruise  and  ill-treat  the  said  Hugh  Madden,  son  and  servant 
as  aforesaid,  doing  no  unnecessary  damage  to  the  said  Hugh 
Madden,  on  the  occasion  aforesaid,  which  are  the  same  sup- 
posed trespasses  in  the  introductory  part  of  this  plea  men- 
tioned, and  whereof  the  plaintiff  hath  above  complained 
against  him ; and  this  the  defendant  is  ready  to  verify,  &c. 

Demurrer— for  that  by  the  mode  of  pleading  adopted  by 
the  defendant  in  the  said  second  plea,  he,  the  defendant,  has 
unduly  attempted  to  confine  the  plaintiff  to  one  cause  of 
action,  in  respect  of  the  trespass  in  the  first  and  last  counts 
of  the  declaration  mentioned. 

And  also  for  that  the  defendant,  in  and  by  that  allegation, 
and  the  course  of  pleading  adopted  by  him,  hath,  with  the 
rest  of  the  matters  in  the  said  several  pleas  justifying  the 
trespasses  in  the  introductory  part  of  that  plea  mentioned^ 
therein  attempted  to  put  in  issue  two  distinctly  material  and 
traversable  facts. 

And  also,  for  that  the  defendant,  although  justifying  under 
a criminal  statute,  does  not  state  in  his  second  plea,  that  he 
found  the  said  Hugh  Madden  in  the  act  of  committing  an 
offence  against  the  provisions  of  the  said  statute,  nor  does 
he  state  or  allege  in  the  second  plea,  that  he  immediately 
apprehended  the  said  Hugh  Madden,  or  that  he  was  forth- 
with taking  him  before  some  neighbouring  justice  of  the 
peace,  when  the  alleged  escape  was  attempted  ; and  for  any- 
thing that  appears  in  the  said  second  plea,  the  said  arrest 
and  detention  may  have  taken  place  long  after  the  commit- 
tal of  the  offence. 
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And  also,  for  that  the  plum  tree,  alleged  to  have  been  in- 
jured, and  for  which  injury  the  arrest  and  detention  were 
made,  is  not  stated  to  be  of  any  value,  or  of  sufficient  value 
to  bring  the  said  Hugh  Madden  within  the  provisions  of  the 
statute. 

And  also,  for  that  the  damage  alleged  to  have  been  done 
to  the  said  plum  tree  by  the  said  Hugh  Madden,  is  not 
stated  in  the  said  second  plea,  to  have  been  committed  un- 
lawfully and  maliciously,  as  is  required  by  law,in  order  to 
justify  an  apprehension  of  the  offender  by  the  owner,  but 
merely  wilfully ; and  the  said  Hugh  Madden  might  have 
been  acting  under  a fair  and  reasonable  supposition,  that  he 
had  a right  to  do  the  act  complained  of 

And  also,  for  that  the  defendant  does  not  justify  in  his 
said  second  plea,  as  the  owner  of  the  plum  tree,  but  being 
seised  of  the  close. 

And  also,  for  that  this  is  an  action  by  the  master  for  the 
recovery  of  damages  for  loss  of  service  sustained  by  him  in 
consequence  of  an  assault,  battery  and  imprisonment,  com- 
mitted by  the  defendant  on  the  person  of  the  servant;  that 
therefore  the  said  second  plea,  and  the  matters  therein  set 
forth,  form  no  defence  to  this  action  ; that  the  said  second 
plea  does  not  in  any  way  connect  the  plaintiff  with  the  acts  of 
the  said  Hugh  Madden,  his  servant,  nor  does  it  shew  that 
he  acted  by  the  directions  or  authority  of  the  plaintiff,  in 
the  cause  of  the  matters  set  forth,  and  which  are  stated  as  a 
defence  by  the  defendant  in  his  said  second  plea;  that  the 
defendant  has  not  shewn,  that  the  injury  committed  on  him 
by  the  said  Hugh  Madden,  necessarily  resulted  from  the  ser- 
vice in  which  the  plaintiff  had  employed  his  servant,  nor 
is  it  shewn  in  any  manner  whatever,  that  the  alleged  injury 
to  the  close  or  tree  of  the  defendant,  by  the  said  Hugh  Mad- 
den, was  committed  or  attempted  by  the  order  or  authority 
of  the  plaintiff,  or  in  carrying  out  his  directions,  or  by  rea- 
son of  or  from  the  nature  of  the  service  in  which  the  said 
Hugh  Madden  was  employed  by  his  master. 

S,  Richards,  for  the  demurrer.  D,  B,  Read,  contra.  The 
statutes  and  cases  cited  on  the  argument  were — 1 C.  & M. 
618 ; 1 Chitty  PI.  3Y2,  459  ; 1 Howl.  N.  S.  618  ; 4 & 5 Vic. 
cb.  26,  s.  20,  28;  1 U.  C.  E.  18 ; 2 C.  B.  524;  3 M.  & G. 
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390 ; 1 Chitty  PI.  581 ; 5 M.  & W.  333  ; 4 Bing.  428;  1 C. 
M.  & E.  427;  4 Bing.  183;  3 TJ.C.E.  151;  3 Chitty,  320;. 
10  A.  & B.  582 ; 6 A.  & E.  661 ; 6 Jurist,  582 ; 3 P.  &D.  510; 
3 TJ.  0.  E.  61 ; 15  M,  & W. ; 3 K & P.  242 ; 1 Salk.  407;  8 
T.  E.  78;  IM. &M.  54. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  declaration  is  clearly  sufficient.  The  second  plea 
which  is  demurred  to,  is  evidently  informal  inasmuch  as  it 
justifies  one  assault  only,  when  the  declaration  charges  sev- 
eral ; and  it  is  bad  also  for  the  more  substantial  reasons,  that 
it  does  not  aver  that  the  plaintiffs  son  was  committing  an 
offence  contrary  to  the'  statute,  and  that  he  was  found  com- 
mitting the  offence  at  the  very  time  that  the  defendant 
seized  him ; that  the  defendant  seized  him  in  order  to  take 
him  forthwith  before  some  neighbouring  justice  of  the  peace 
— all  which  averrments  were  necessary  to  bring  the  case 
within  the  act,  4 & 5 Viet.  ch.  26,  secs.  20  & 28. 

Oviatt  V,  Bell,  decided  in  this  court,  and  cited  in  the  argu- 
ment, is  in  point  as  to  two  of  the  objections. — 1 U.  C.  E.  18. 

And  the  plea  does  not  describe  the  trespass  properly,  so 
as  to  bring  it  within  the  20th  clause  of  the  statute  which 
must  have  been  what  was  intended,  but  states  that  the  plain- 
tiff’s son  maliciously  trespassed  upon  the  chse,  as  if  the  act 
of  wilfully  breaking  down  a plum  tree  was  the  manner  in 
which  he  trespassed  on  the  close ; but  it  is  not  for  trespassing 
on  the  close  that  the  statute  gives  the  summary  remedy, but 
for  the  malicious  injury  to  the  tree,  and  that  is  not  here 
charged  to  have  been  maliciously  done. 

Fer  Cur, — Judgment  for  plaintiff  on  demurrer. 


Bank  of  British  North  America  v.  Sherwood. 

Where  the  defendant  pleads  over,  and  takes  no  exception  to  the  declara- 
tion, the  court  cannot  take  judicial  notice  of  the  want  of  legal  author- 
ity in  the  plaintiffs  to  sue  in  their  corporate  capacity. 

A plea  that  the  defendant  endorsed  the  note  without  consideration  from 
the  maker  or  the  plaintiff,  is  bad. 

Declaration : “ The  Bank  of  British  North  America,”  as 
endorsees  of  a note,  against  the  defendant,  as  endoi’ser.  The 
declaration  contained  the  usual  averments. 
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Plea : That  defendant  endorsed  the  said  promissory  notes 
in  the  declaration  mentioned,  for  and  by  way  of  accommo- 
dation for  the  said  Donald  Bethune,  and  without  any  value 
or  consideration  whatever  from  the  said  Donald  Bethune,  or 
plaintiffs,  or  any  one  else  for  his  said  endorsement  thereof, 
and  that  there  was  not  at  any  time  any  consideration  what- 
ever to  the  defendant  for  the  said  notes,  or  either  of  them, or 
for  his  said  endorsement  of  the  same,  and  that  the  said  notes 
were  delivered  to  the  plaintiffs,  and  the  plaintiffs  now  held 
the  same,  and  have  ever  since  the  said  endorsement  thereof 
held  the  same,  without  any  value’or  consideration  whatever 
from  the  plaintiffs,  or  any  other  person  to  the  defendant;  and 
this  defendant  is  ready  to  verify,  &c. 

Demurrer ; That  it  is  not  averred,  nor  does  it  appear  in 
and  by  the  said  plea,  how,  or  under  what  circumstances,  or 
for  what  purposes  the  said  notes  were  given  or  endorsed. 
And  also  that  the  said  plea  ought  to  have  stated  and 
shewn  affirmatively,  how  there  was  no  consideration  or 
value  for  the  said  endorsement.  And  also,  for  that  the  said 
plea  is  too  general.  And  also,  for  that  as  the  said  promis- 
sory notes,  and  the  defendant’s  endorsement  thereof,  must 
be  taken  and  presumed  in  law  to  have  been  made  for  value 
and  consideration,  and  as  no  new  facts  are  stated,  the  plea 
ought  to  have  concluded  to  the  country.  And  also,  because 
the  said  plea  is  bad  in  substance. 

Phillpotts,  for  the  demurrer.  Crooks,  contra.  Cases 
cited:— 3 Dowl.  472;  7 Wm.  lY.  ch.  34;  2 M.  & Gr.  348; 
2 Q.  B.  580 ; 3 A.  & E.  521 ; 1 Bing.  N.  S.  167. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion,  that  the  declaration  in  this  case  is’suf- 
ficient,  for  the  court  cannot  tell  judicially  that  there  is  not  a- 
corporation  named,  as  this  is,  having  legal  authority  to  sue 
in  a corporate  capacity.  On  that  point  I refer  to  2 Q.  B.  E. 
580,  Cooch  et  al.  v.  Goodman. 

We  know  indeed  that  there  is-or  was  an  association, 
having  the  same  name,  which  is  by  a statute  of  Upper 
Canada  authorized  and  required  to  sue  in  the  name  of  their 
managing  agent;  but  wo  do  not  judicially  know  that  this 
is  the  same  association,  and  the  defendant  has  taken  no 
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exception  to  their  want  of  capacity  to  sue  as  a corporation, 
but  has  pleaded  over  to  the  cause  of  action. 

With  regard  to  the  plea,  no  doubt  it  is  not  a defence.  It 
'states  only  that  the  defendant  endorsed  the  notes  without 
consideration,  which  is  the  common  case  of  accommodation 
indorsers. 

It  is  not  denied  that  the  plaintiffs  are  holders  for  value: 
the  defence  set  up  is,  that  they  gave  no  value  to  him.  The 
note  being  an  accommodation  note,  and  endorsed  for  no 
consideration,  is  no  defence  except  against  the  person  for 
whose  accommodation  it  was  indorsed. 

Fer  Cwr.— Judgment  for  plaintiffs  on  demurrer. 


Booth  v.  Barclay  et  al. 

Note  payable  to  bearer — and  endorsed^-^endorser  liable. 

A.makes  anptepayable  to  B.orbearer,  and  delivers  it  to  B. — B.  endorses  it 
— C,,  the  holder  sues  B.  on  his  endorsement.  Heldf  Per  Cwr,.— That 
upon  such  endorsement  an  action  would  well  lie  against  B. 

Appeal  from  the  District  Court  of  the  Midland  District. 
Declaration  : For  that  whereas  the  defendant  Barclay,  on 
&c.,  made  his  promissory  note  in  writing,  and  thereby 
promised  to  pay  one  Phillip  D.  Booth,  or  hearer,  the  sum  of, 
&c.,  and  the  same  was  then  delivered,  transferred  and  as- 
signed to  the  defendant  McLeod,  who  then  endorsed  the 
same  to  the  plaintiff,  and  delivered  the  same,  so  endorsed,  to 
the  plaintiff;  and  the  said  Barclay  did  not  pay  the 
amount  thereof,  although  the  same  was  duly  presented  on 
the  day  when  it  became  due,  of  all,  &c.,  wherefore,  &c. 

The  defendants  denied  the  making  and  endorsing  the 
note,  upon  which  pleas  issues  were  joined,  and  the  plaintiff 
had  a verdict  against  both  defendants. 

A rule  was  obtained  in  the  court  below  to  arrest  the  judg- 
ment as  against  McLeod — which  rule  was  made  absolute. 
The  plaintiff  appealed  against  this  decision. 

McKenzie,  of  Kingston,  for  the  appellant.  A’.  Richards,  for 
the  respondent. — 15  M.  & W.  208,  was  cited ; also,  Thew 
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V.  Adams,  in  our  own  court,  Hil.  Term,  3 Vic.,  and  West  v. 
Bown,  3 TJ.  0.  E.  190. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  well  settled  that  if  a person  endorses  a note  payable’ 
to  bearer, though  it  requires  no  endorsement  for  the  purpose 
of  transferring  it,  he  will  make  himself  liable  to  be  sued  as 
endorser ; then  if  so  I do  not  see  that  it  could  be  necessary 
that  he  should  claim  by  endorsement  of  the  person  named 
in  the  note  as  payee. 

The  person  nam^d  in  the  body  of  a note  as  payee  of  a 
note,  payable  to  him  or  bearer,  may  be  a fictitious  person, 
and  therefore  it  cannot  be  held,  as  was  decided  in  this  court 
in  Thew  v.  Adams,  that  any  subsequent  party  to  the  note 
can  only  make  title  through  endorsement  by  him,  for  he 
may  be  an  imaginary  person. 

In  Thew  v.  Adams,  the  note  was  payable  to  order,  not  to 
bearer,  and  requisite  therefore  to  be  first  endorsed  by  the 
payee. 

As  the  case  is  stated  in  this  declaration,  we  may  under- 
stand that  Barclay  made  the  note  payable  to  Booth  or  bear- 
er, and  immediately  handed  it  over  himself  to  McLeod, 
when,  by  so  taking  it,  he  would  be  the  legal  holder  of  the 
note,  and-  as  he  chose  to  endorse  it,  though  he  need  not,  he 
gave  the  note  additional  credit  by  backing  it,  and  made 
himself  liable  to  be  sued  as  endorser. 

It  is  our  opinion,  therefore,  that  the  judgment  of  the  Dis- 
trict Court,  in  the  motion  to  arrest  the  judgment,  should  be 
reversed. 

Per  Cur. — Judgment  below  reversed. 


Doe  Dem  Chandler  v.  Tessier. 

Seven  years  residence  of  a parent  (a  foreigner)  in  this  province — right  of 
son  to  inherit — Statutes  Geo.  IV,, ch.  2 1 ; 4 & 5 Vic.  ch.  7 ; 7 Vic.  ch. 
42. 

The  plaintiff  made  title  as  son  and  heir  of  Annis  Hall, 
daughter  of  Thomas  Hall,  who  came  from  the  United  States 
to  Upper  Canada,  in  1801,  and  continued  to  reside  here. 
Annis  Hall  married  one  Chandler  in  the  United  States,  and 
in  1804  they  came  into  this  province  on  a visit  to  Hall,  her 
father,  but  soon  returned  to  Vermont. 
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In  1808  Mrs.  Chandler  came  into  this  province  and  lived 
with  her  father  two  years,  then  returned  to  Vermont,  where 
she  married  one  Stevens,  and  he  dying,  she  came  again  to 
Upper  Canada,  in  182Y,  and  stayed  a year,  then  returned  to 
Vermont,  and  remained  there  until  1829  or  1830,  when  she 
came  to  Upper  Canada  and  resided  here  till  her  death,  in 
1841  (after  February  of  that  year). 

The  lessor  of  the  plaintiff  is  her  son,  born  in  the  United 
States. 

Mrs.  Chandler  (afterwards  Stevens),  bought  the  land  in 
question,  between  1808  & 11,  when  living  in  this  province. 
The  lessor  of  the  plaintiff  was  living  in  this  province  in  De- 
cember, 1843.  The  grandfather.  Hall,  was  born  a British 
subject  in  the  United  States  before  1'7'73 ; he  and  his  wife 
both  died  in  this  province. 

On  the  9th  May,  1844,  the  lessor  of  plaintiff  took  the  oath 
of  allegiance  prescribed  by  9 Vic.  ch.  43. 

Verdict  for  the  plaintiff. 

Phillpotts  obtained  a rule  for  a new  trial,  on  the  law  and 
evidence.  Bichar ds  shewed  cause.  The  authorities  and 
statutes  referred  to,  were — 4 & 5 Vic.  ch.  7 ; 7 Vic.  ch.  43  ; 
Co.  Litt.  8 a,  129  a ; 2 Bla.  Com.  249,  274  ; Doe  Patterson 
V.  Davis,  in  this  court. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  of  the  lessor  of  the  plaintiff  appears  to  be  free 
from  difficulty — his  mother,  who  acquired  the  estate,  being 
in  this  province  on  10th  of  February,  1841,  and  having  been 
resident  in  it  for  more  than  seven  years  before  that  day  be- 
came as  a natural  born  subject  of  her  Majesty  to  all  intents 
and  purposes  ; and  under  the  3rd  clause  of  the  act,  her  son 
could  inherit,  so  far  as  any  impediment  is  necessary  to  be 
considered  which  might  otherwise  have  arisen  from  her  for- 
eign character,  and  her  inability  to  hold  and  to  transmit 
real  estate.  Then  her  son,  the  lessor  of  the  plaintiff,  was 
naturalized  hy  name,  by  the  statute  7 Vic.  ch.  43,  and  ren- 
dered capable  of  inheriting,  from  any  time  theretofore,  as  if 
be  had  been  born  within  the  province, 

Per  Cur. — Eule  discharged. 

6 u.  c.  Q.  B. 
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Kerr,  Assignee  of  Tennant,  v.  Coleman. 

Deed  of  assignment  by  bankrupt  to  one  of  his  creditors,  with  a right  of 
preference — Annexing  of  schedule  to  deed — Assignment  on  the  face 
of  the  instrument  of  all  bankrupt’s  estate  to  one  creditor,  an  act  of 
bankruptcy  per  se.  Qucere : anything  short  of  this,  such  an  act  ? Con- 
struction of  our  Bankrupt  Act,  7 Vic.  ch.  10,  clauses  2 and  19,  also  of 
proviso  to  clause  19,  and  also  of  clauses  37  &nd  38,  as  to  the  necessity 
the  act  imposes  upon  the  assignee  of  a bankrupt,  seeking  to  invalidate 
an  assignment  to  a particular  creditor,  being  required  to  prove  that 
the  assignment  was  voluntary — in  addition  to  its  being  made  by  the 
bankrupt  in  contemplation  of  bankruptcy — with  the  knowledge  of  the 
creditor — and  for  the  purpose  of  a preference. 

Semhle,  that  a jury  finding  “that  the  assignment  was  executed  in  contem* 
plation  of  bankruptcy,  and  that  the  defendant  knew  when  he  took  it, 
that  the  other  creditors  would  not  be  paid  their  debts,  ” is  sufficient  to 
satisfy  the  act,  and  make  void  the  assignment,  without  any  specific 
direction  from,  the  judge,  or  finding  by  the  jury,  upon  the  further 
point  of  the  assignment  being  the  voluntary  act. of  the  bankrupt. 
Sullivan,  J.,  dissentiente. 

The  plaintiff  sued  in  assumpsit  on  the  common  counts  to 
recover  money,  which  the  defendant  had  received  on  account 
of  Tennant,  the  bankrupt,  from  persons  indebted  to  him. 
The  defendant  pleaded  non-assumpsit. 

The  bankrupt,  Tennant,  was  in  business  in  Paris,  in  the 
Gore  District,  as  a merchant  and  miller,  and  in  1847,  was 
largely  indebted  to  Coleman,  the  defendant,  who  had  ad- 
vanced him  money  to  buy  wheat,  for  which  flour  was  to- 
have  been  delivered  in  return. 

In  July,  1847,  Tennant  confessed  judgment  to  the  defen- 
dant for  1300^.,  on  which  the  defendant  was  to  be  at  liberty 
to  enter  up  judgment  the  next  day.  It  was  not  disputed 
that  this  was  a just  debt,  being  for  money  advanced  by  the 
defendant  to  the  plaintiff,  for  which  he  had  received  no 
return. 

One  Parish  had  sold  goods  to  Tennant  to  a large  amount, 
and  about  the  10th  November,  1847,  took  from  him  a confes- 
sion of  judgment  for  1013Z.,  without  a stay  of  proceedings; 
a part  of  which  debt  was  paid  soon  afterwards  ; and  judg- 
ment was  entered  and  Sifi.fa.  taken  out  to  levy  the  residue, 
913^.  11s.  2d,  which  was  placed  in  the  sherilf’s  hands 
on  the  2nd  of  December,  1847.  The  sheriff  went  the  next 
day  and  seized  all  the  goods  of  Tennant  which  he  could  find, 
and  these  produced  afterwards  669^.  3s.  7d,  not  sufficient  to> 
satisfy  the  writ. 
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Between  the  sheriff’s  seizure  and  the  sale  of  the  goods^ 
Tennant’s  goods  being  then  in  the  sheriff’s  possession  and 
his  shop  closed,  Tennant  took  with  him.  his  books  and 
securities  and  went  to  the  defendant,  who  lived  in  Dundas, 
and  executed  an  assignment  to  him,  on  the  131h  December, 
under  seal,  of  all  his  (Tennant’s')  book  debts  and  accounts, 
imrticularly  described  and  set  forth  in  the  ledger  containing 
the  same,  and  in  the  annexed  schedule,  to  hold  the  same  to 
him  (Coleman),  with  full  power  to  use  Tennant’s  name  in 
collecting  the  said  demands. 

And  it  staled  in  this  assignment,  that  it  was  made  to 
Coleman  upon  trust  that  he  should  proceed  with  diligence 
to  collect  the  debts,  in  such  manner  as  might  appear  to  him 
best  for  all  concerned  ; and  that  he  should  apply  the  money, 
first,  in  paying  the  expenses  of* collection,  including  remu- 
neration to  himself  for  his  trouble  as  trustee,  and  his  (the 
said  Coleman’s)  account  in  full]""  secondly,  that  he  should 
divide  the  residue  ratably  among  his  (Tennant’s)  other 
creditors.  * 

A clerk  of  Coleman’s  who  was  examined  on  the  trial, 
swore  that  when  Tennant  first  came  to  Coleman,  he  under- 
stood he  came  to  try  and  get  some  arrangement^  made 
respecting  Farish’s  debt;  and  they  went  away  together  and 
returned,  and  talked  about  their  affairs,  when  Coleman 
insisted  on  an  assignment  being  made  to  him ; that  the 
assignment  was  first  drawn,  making  the  trust  for  the  benefit 
of  all  the  creditors  indiscriminately  (this  alteration  being 
interlined).  The  deeds  shews  this  to  have  been  so.  They 
had  gone  to  try  and  settle  with  Farish,  in  Hamilton,  and 
had  returned  without  success,  and  then  the  assignment  was 
made. 

No  schedule  whatever  was  annexed  to  the  deed,  nor  did 
the  deed  in  any  manner  shew  what  were  the  debts  assigned 
further  than  by  the  words  above  quoted  in  the  body  of  it. 

Tennant  was  at  that  time  indebted  to  various  other  credi- 
tors, some  of  them  in  a large  amount. 

It  was  not  shewn  that  he  had  at  that  time  any  other 
property,  except  what  the  sheriff  had  seized;  or  if  he  had 
any  other  it  was  represented  by  himself  to  the  sheriff, 
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either  to  belong  to  his  landlord,  or  to  others,  in  consequence 
of  which  the  sheriff  foreboro  to  seize  it,as  he  otherwise  would 
have  done,  upon  Farish’s  execution. 

Immediately  on  executing  this  assignment,  Tennant  left 
Dundas,  telling  Coleman  that  he  would  return  home  and 
make  out  a statement  of  his  affairs,  to  submit  to  his  credi- 
tors ; that  he  never  returned  to  his  home  except  once, 
secretly,  two  months  afterwards,  when  he  departed  again 
secretly,  and  finally  left  the  country. 

A commission  of  bankruptcy  issued  against  him  on  the 
12th  of  February,  1848. 

Coleman,  the  defendant,  was  examined  before  the  com. 
missioners  of  bankruptcy,  in  April  following,  and  swore 
that  he  thought  at  the  time  that  Tennant’s  estate  would 
have  paid  10s  in  the  pound,  to  the  other  creditors;  that 
Tennant,  on  the  18th  December,  had  been  endeavoring  to 
make  an  arrangement  with  Farish,  and  that  his  not  being 
able  to  effect  it,  induced  him  to  make  the  assignment  to  him 
(Coleman),  which  Coleman  swore  he  had  pressed  Tennant 
to  make  to  him,  and  which  did  not,  as  he  said,  include  all 
his  debts  or  effects.  He  admitted  that  Tennant  told  him 
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when  he  executed  the  assignment,  that  if  he  had  been  able 
to  settle  with  Farish,  he  would  have  gone  on  with  his  busi- 
..ness]  that  he  told  him  he  would  call  a meeting  of  his 
creditors,  to  enable  him  to  go  on  with  business,  and  that,  if 
his  affairs  were  to  be  wound  up,  he  would  propose  that  he 
(Coleman)  should  close  them,  rather  than  other  of  the 
creditors. 

It  was  proved  that  since  the  assignment,  Coleman  had  by 
virtue  of  it,  collected  several  debts  due  to  Tennant,  and  it 
was  for  these  moneys  the  plaintiff  now  sued  as  assignee  of 
the  bankrupt  Tennant. 

The  learned  judge  told  the  jury  that  there  was  no  doubt 
that  the  defendant  was  honestly  a creditor  of  Tennant’s  for 
the  amount  claimed  by  him — that  the  plaintiff  could  only 
be  allowed  to  recover,  on  their  being  satisfied  that  the  de- 
fendant took  the  assignment  of  those  debts  after  ho  had 
notice  of  an  act  of  bankruptcy  or  that  it  was  not  made  to 
him  in  good  faith. 
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The  learned  judge  explained  that  he  said  this,  in  refer- 
ence to  the  19th  clause  of  our  Bankrupt  Act,  and  that  his 
opinion  was,  that  if  the  defendant,  at  the  time  of  his  taking 
the  assignment,  was  convinced  from  his  knowledge  of  Ten- 
nant’s circumstances,  that  the  other  creditors  of  Tennant 
would  be  injured  by  it,  as  being  thereby  prevented  from 
receiving  their  debts;  then  the  assignment  could  not  be  held 
to  be  a hona  fide  transaction  within  the  exception  at  the 
end  of  the  19th  clause — and  it  would  be  void  under  the  first 
part  of  that  clause. 

He  then  called  the  attention  of  the  jury  to  the  3^th  and 
38th  clauses  of  the  same  statute,  and  explained  to  them 
that  if  Tennant,  when  he  made  this  assignment,  knew  that 
there  were  other  creditors  of  his  yet  unpaid,  whom  he  was 
thereby  leaving  without  the  means  of  obtaining  payment, 
he  considered  that  that  would  be  giving  a fraudulent  pre- 
ference to  the  defendant  Coleman,  which  would  make  the 
assignment  void,  under  the  provisions  of  the  statute. 

The  plaintiffs  counsel  had  objected  that  the  assignment 
was  inoperative,  and  could  transfer  nothing  for  want  of  any 
schedule  being  attached  to  it,  such  as  was  referred  to  in  it, 
without  which  it  could  not  be  known  Avhat  debts  were  as- 
signed. 

The  juiy  gave  a verdict  for  the  amount  which  the  defen- 
dant was  proved  to  have  received  on  account  of  Tennant, 
from  his  debtors,  and  they  added,  that  they  were  of  opinion 
that  the  assignment  was  made  by  Tennant  in  contemplation 
of  bankruptcy — and  that  the  defendant  Coleman,  received  it 
knowing  that  the  other  creditors  would  not  be  paid  their 
debts. 

Yerdict  for  the  plaintiff,  88?.  damages. 

Blake,  Solicitor-General,  obtained  a rule  for  a new  trial, 
on  the  law  and  evidence,  and  for  misdirection.  Freeman, 
of  Hamilton,  shewed  cause.  The  cases  cited  on  the  argu- 
ment were — Roscoe,  H.  P.  537,  549 ; M.  & W.  47  : 14  E.  E. 
568:  5 Bing.  369;  9 Bing.  107,  which  was  compared  with 
Moo.  & Malk.  137;  7 E.  E.  544;  C.  M.  k E.  777;  5 Taunt. 
539;  3 M.  & Gr.  158;  2 Bing,  N.  C.  444;  5 M.  & Gr. 
329;  11  E.  E,  256:  1 M.  & W.  714;  4 Q.  B.  674;  the 
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statutes  referred  to  were — ^ Yic.  cb.  10,  sec.  2,  19,  37,  38;  6 
Geo.  IV.  ch.  19,  81 — Imperial  Act. 

Eobinson,  C.  J.— lam  inclined  to  think  that  the  plaintiff 
was  entitled  to  succeed  at  the  trial,  on  the  single  ground, 
which  is  independent  of  the  bankrupt  law,  that  the  deed 
transferred  nothing  for  Avant  of  a schedule.  “ All  his  book 
debts  and  actounts  jparticularly  described  and  set  forth  in  the 
ledger  containing  the  same^and  m the  annexed  schedule,'"  seems  to 
me,  to  mean  all  such  of  the  accounts,  in  the  ledger,  as  are  set 
forth  in  an  annexed  schedule.  Both  requisites  must  concur 
— no  debt,  not  appearing  in  the  ledger,  would  be  transferred ; 
and  on  the  otiier  hand,  if  the  ledger  contained  50  accounts 
of  debts,  and  the  schedule  should  specify  but  10  of  those  50, 
it  is  my  opinion,  at  present,  that  those  10  only,  and  no 
others,  would  pass  by  the  assignment. 

It  may,  however,  be  more  reasonable  to  consider  the  refer- 
ence to  the  schedule  as  intended  to  be  matter  of  cumulative 
description,  rather  than  as  restrictive : in  other  words,  that  the 
the  grantor  meant  all  the  debts  in  his  ledger,  j^roposing  to 
enumerate  them  in  a schedule,  but  afterwards  omitted  to  do 
so,  in  which  case  we  are  to  look  for  them  in  the  ledger. 

If  there  had  been  a schedule,  however,  annexed  to  the 
deed,  and  that  had  contained  only  some  of  the  debts  in  the 
ledger,  apd  not  others,  I should  take  it,  that  those  not  in  the 
schedule  would  not  pass. 

It  may  be,  that  the  parties  meant  that  all  the  debts  in  the 
ledger  were  to  pass,  and  other  debts  besides,  which  were 
not  in  the  ledger,  and  which  were  intended  to  be  specified  in 
a*  schedule ; in  which  case  no  schedule  being  added,  the 
debts  in  the  ledger  only  would  pass  by  the  assignment. 

In  a deed,  greater  certainty  is  generally  required  than  in 
a will,  where  a liberal  construction  is  applied,  rather  than  a 
testator  shall  be  held  to  have  died  intestate  as  to  any  part  of 
his  property,  when  it  was  evidently  his  intention  to  dispose 
of  all.  Words  are  held  more  strictly  to  their  meaning  in 
deeds.  I am  glad  that  we  are  not  under  the  necessity  of 
determining  this  question,  for  I think  it  a nice  point ; and 
if  we  were  to  discard  parol  evidence,  we  might  find  it  diffi- 
cult to  satisfy  ourselves  what  was  meant,  and  might  have 
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on  that  account,  to  treat  the  description  as  imperfect,  and 
the  deed  therefore  void ; though  considering  the  facts  prov- 
ed ; I suppose  the  parties  did  mean  that  Coleman  should  col- 
lect all  the  debts,  as  well  those  not  in  the  ledger  as  those 
that  were,  and  that  it  was  intended  to  specify  the*  latter  in 
a schedule,  in  which  case  the  omission  would  not  prevent 
the  debts  in  the  ledger  from  passing. 

The  case  of  Weeks  v.  Millardet,  14  E.  R.  574,  has  a strong 
bearing  against  the  position  that  the  bill  of  sale  in  this  case, 
can  be  treated  as  valid  and  operative  without  the  schedule. 

But  upon  the  case  generally,  I cannot  bring  myself  to  en- 
tertain any  doubt,  for  I take  it  to  be  one  in  which  it  is  to 
little  purpose  to  scan  criticall3^,the  charge  which  it  may  have 
seemed  right  to  the  learned  judge  to  give  to  the  jury  at  the 
conclusion  of  the  trial,  since  it  is  impossible,  in  my  opinion 
that  any  other  verdict  than  that  which  was  given,  could 
have  been  supported  upon  a view  of  the  facts  proved. 

There  have  been  decisions  in  England,  which  the  judges 
have  looked  upon  as  irreconcilable  with  each  other,  upon 
both  the  points,  i.  e.  when  a man  may  be  held  to  have  acted 
m contemplation  of  bankruptcy^  and  when  he  may  be  held  to 
have  given  a voluntary  preference.  But  I.think  from  the  case 
of  Alderson  et  al.  v.  Temple,  4 Burr.  2235,  downwards, 
there  has  been  no  decision,  on  the  authority  of  which  this 
assignment  could  be  upheld. 

In  England,  the  objection  that  a voluntary  preference  of 
one  creditor  is  a fraud  on  the  Bankrupt  Acts,  rests  on  prin- 
ciples of  the  common  law ; and  the  clearness  with  which  the 
considerations  affecting  the  question  are  stated  in  Alderson 
y.  Temple,  shew  in  a striking  light,  how  great  was  the  ad- 
vantage to  jurisprudence,  when  any  occasion  arose  for  call- 
ing for  an  exposition  from  Lord  Mansfield,  of  the  principles 
which  should  govern  commercial  transactions  and  the 
application  of  them:  I refer  beside  to  the  case  of  Newton 
V,  Chantler,  7 E.  R.  144;  of  Thorton  etal.  v.  Hargreaves 
et  al.  7 E.  R.  544;  Bevan  v,  Nunn,  9 Bing,  107;  Morgan  et 
al.  V.  Brundrett,  5 B.  & Ad.  289;  Ridley  et  al.  v.  Gryde,  9 
JBing.  349  ; Cooke  v.  Rogers,  7 Bing.  438  ; Siebert  et  al.  v. 
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Spooner,  1 M.  & W.  *714  ; Curr  v.  Smith,  5 Q.  B.  Rep.  125  ; 
4 Scott,  131  ; 1 Car  & K. 

The  decision,  in  all  these  cases,  was  not  in  favor  of  the 
assignee  ^under  the  commission,  but  the  principles  main- 
tained in  all  of  them,  appear  to  me  to  be  utterly  inconsis- 
tent with  the  possibilit}^  of  upholding  this  assignment, 
independent  of  any  statuory  provision. 

Then  when  we  look  at  our  statute,  it  certainly  gives  no 
aid  to  an  assignment  made  under  such  circumstances,  hut 
much  to  the  contrary,  for  it  enacts  (if  I may  say  so)  the 
common  law  principle  affirmed  by  the  English  decisions, 
and  provides  (19  cl.),  “ that  all  transfer  of  property  made  by 
any  trader  in  contemplation  of  bankruptcy,  and  for  the 
purpose  of  giving  to  any  creditor  a preference  or  priority 
over  the  general  creditors  of  such  bankrupt,  shall  be  deem- 
ed utterly  void  and  a fraud  under  the  act,” 

The  proviso  in  the  same  clause,  “that  all  dealings  and 
transactions  by  and  with  the  bankrupt  bona  fide,  entered 
into  more  than  30  days  before  the  issuing  of  the  commission 
against  him,  shall  not  be  invalidated  or  affected  by  this  act,” 
does  not,  in  my  opinion,  relate  to  transfer  of  property  made 
in  contemplation  of  bankruptcy,  and/or  the  purpose  of  giving 
a preference  to  a creditor,  because  these  are  expressly  pro- 
hibited and  declared  fraudulent,  and  can  not  be  held  in  the 
face  of  that  prohibition  to  have  been  bona  fide,  upon  the  pre- 
tence that  the  creditor  thus  favored,  did  not  know  of  bank- 
ruptcy being  contemplated,  or  that  the  assignment  was  urg- 
ed by  him,  and  so  was  not  voluntary. 

The  SYth  and  38th  clauses  do  not,  I think,  affect  this  ques- 
tion ; first,  because,  for  the  reason  I have  given,  this  cannot 
be  looked  upon  as  a bona  fide  conveyance  or  transaction,, 
which  it  must  be,  in  order  to  come  under  either  of  those 
clauses;  and  2ndly,  because  the  evident  intention  of  those 
clauses,  is  to  prevent  the  injustice  which  might  arise  from 
referring  back  to  an  act  of  bankruptcy  not  known  to  the 
other  party.  This  is  not  a question  about  the  overreaching 
effect  of  an  act  of  bankruptcy. 

Our  statute  speaks  only  of  intention  to  give  a preference,, 
and  making  that  fraudulent,  without  expressly  requiring 
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that,  in  order  to  make  it  fraudulent,  it  must  be  voluntary. 
If,  however,  we  adopt  the  construction  that  it  must  be  volun- 
tary,  as  applying  not  only  to  the  procuring  goods  to  be 
taken  in  execution,  but  to  assignments  also,  it  must  be  (as  I 
have  in  the  late  case  of  Brent  v.  Perry  ventured  to  intimate) 
by  holding  that  the  words  “/or  the  purpose  of  giving  prefer- 
ence^'' involve  it ; and  under  the  idea,  that  what  a man  does 
under  pressure  of  another,  he  cannot  properly  be  said  to  da 
for  any  purpose  of  his'own. 

Without  at  present  binding  m}- self  to  an  opinion  upon  the 
soundness  of  such  a construction,  as  applied  to  securities  and 
assignments,  and  to  what  extent  it  may  be  carried,  I will 
say  that  even  grounding  nothing  upon  the  express  enact- 
ment in  our  statute,  and  its  unqualified  terms,  there  was 
still,  in  m}^  opinion,  no  room  for  the  jury  to  hesitate  in  pro- 
nouncing this  assignment,  a fraud  upon  the  general  object 
of  the  bankrupt  law. 

A trader,  all  whose  goods  appear  to  have  been  taken  in 
execution,  and  which,  when  sold,  have  produced  no  surplus 
beyond  that  execution,  but  fall  far  short  of  satisfying  it, 
leaves  his  place  of  business  locked  up,  and  all  in  the  hands 
of  the  sheriff,  and  takes  his  books  to  another  creditor,  tells 
him  of  his  difficulties,  urges  him  to  help  him  if  possible,  to 
effect  some  arrangement  of  the  execution  which  may  pre- 
vent “Azs  winding  up,"  as  he  says ; and  when  he  finds  he  can- 
not succeed,  he  makes  an  assignment  of  all  his  debts  in  his 
ledger  (which  assignment  must  either  have  transferred  them 
all,  or  can  have  passed  nothing),  telling  him  he  would  rather 
he  should  have  the  winding  up  his  affairs  than  any  other 
creditor,  and  then  he  absconds,  never  returning  to  the 
country  from  that  moment,  except  once  by  stealth.  There 
is  no  proof  whatever,  that  the  bankrupt,  after  all  his  goods 
had  been  seized  by  Farish,  had  anything  in  the  world  to  sat- 
isfy his  other  creditors  but  the  debts  due  to  him,  nor  any 
proof  that  he  had  other  debts,  besides  those  which  the  as- 
signment would  cover.  He  therefore,  so  far  as  could  be 
seen  at  the  trial,  was  thereby  divesting  himself  of  every 
thing  in  favour  of  one  creditor,  with  his  shop  shut  up,  and 
when  he  was  on  the  eve  of  absconding. 
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The  circumstance,  if  such  had  been  proved,  of  his  having 
some  small  property  besides,  to  which  his  other  creditors 
could  look — or  of  his  having  been  asked  by  Coleman,  after 
he  came  to  him  with  his  books,  to  make  the  assignment, 
would  not  avail  to  give  it  validity. 

There  have  been  several  decisions  in  England  on  both 
points.  He  took  the  initiative'  by  going  to  this  favoured 
creditor  with  his  only  remaining  property,  so  far  as  we 
know,  and  evidently  for  the  purpose  of  doing  what  he  did. 
That  he  did  not  do  it  under  any  rational  notion  of  the  effect 
of  pressure,  is  clear,  for  he  did  not  better  himself  in  the 
least  by  it.  On  the  contrary,  he  ran  away  directly  after  it, 
as  if  conscious  that  he  could  not  face  his  creditors,  and  sus- 
tain himself  in  business,  after  what  he  had  done,  for  it  was 
unjust  in  reality,  as  well  as  in  appearance,  to  put  all  in  the 
power  of  one  creditor,  just  as  he  w.as  taking  flight — not  to 
make  that  creditor  a trustee  for  the  benefit  of  others,  but  to 
place  him  in  a situation  to  pay  himself  first  in  full,  and  leave 
others  to  their  chance  of  a residue. 

There  never  can  have  been  a clearer  case  of  contrivance 
to  interrupt  the  fair  operation  of  the  bankrupt  laws,  not 
merely  by  the  debtor  in  contemplation  of  immediate  bank- 
ruptcy selecting  his  own  trustee,  instead  of  leaving  his  estate 
to  be  taken  charge  of,  and  distributed  under  the  law,  but  by 
enabling  that  xrustee  to  act  exclusively  for  his  own  benefit, 
till  he  was  satisfied,  though  nothing  might  be  left  for 
the  other  creditors.  • 

It  is  not  to  be  forgotten,  that  Tennant  seems  to  have  at 
first  desired  that  Coleman  should  collect  the  debts  for  the 
common  benefit  of  all,  and  perhaps  he  urged  it,  and  reluc- 
tantly consented  to  the  arrangement  in  its  present  shape,but 
in  the  first  place,  it  was  he  who  made  the  first  move — he 
went  to  Coleman,  not  Coleman  to  him ; and  in  the  next 
place,  if  he  seriously  felt  that  all  his  creditors  should  be 
dealt  by  equally,  why  should  he  not  have  refused  the  assign- 
ment on  any  other  terms  ? 

There  is  no  evidence  of  any  threats,  or  of  anything  that 
he  was  to  apprehend ; he  had  no  more  goods  to  be  seized ; 
his  book  debts  could  not  have  been  taken  by  Coleman,  and 
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he  could  have  been  no  worse  olf  without  making  the  assign- 
ment, than  he  was  after  he  had  made  it.  Coleman  had 
already  a confession  of  judgment  for  his  debt,  on  which  he 
could  proceed  at  any  time.  Mr.  Coleman’s  debt  was  for 
money  advanced,  and  was  no  doubt  a perfectly  meritorious 
claim,  and  there  is  no  imputation  upon  him,  for  choosing  to 
secure  himself  by  any  assignment  which  his  debtor  would 
consent  to  make ; but  we  cannot  say  that  his  debt  was  more 
just  than  all  other  just  debts,  so  as  to  stand  on  any  prefer- 
able ground  in  the  estimation  of  the  law. 

It  is  quite  clear, that  even  if  our  statute  had  contained  no 
such  prohibition  as  the  19th  clause,  still  if  Tennant,  con- 
templating bankruptcy,  as  the  jury  expressly  found  he  did, 
had  voluntarily  taken  1,OOOZ.  in  money  to  Coleman,  on  the 
day  when  he  made  this  assignment  and  paid  him  his  debt, 
such  voluntary  payment  must  have  been  held  fraudulent, on 
the  principles  of  the  English  decisions,  and  the  assignee 
could  have  made  Coleman  refund  the  money,  although  he 
may  have  known  nothing  of  Tennant’s  insolvent  circum- 
stances. Then  that  being  so.  when  our  statute  in  the  19th 
clause  expressly  prohibits  such  assignments  as  was  made  in 
this  case,  if  made  in  contemplation  of  bankruptcy,  and  for 
the  purpose  of  preferring  a creditor,  1 could  never  venture 
to  hold,  so  long  as  that  clause  remains  unaltered,  that  Ten- 
nant, contemplating  bankruptcy,  could  go  and  hunt  up  one 
of  his  creditors,  and  make  an  assignment  of  his  debts  to 
him  for  the  very  purpose,  expressed  in  the  instrument  itself, 
of  paying  him  in  full,  before  any  creditor  should  receive 
anything.  They  were  both  laying  their  heads  together,  with 
a deliberate  knowledge  of  the  facts,  to  defeat  the  bankrupt 
law,  and  intercept  its  just  and  equal  operation. 

It  is  no  excuse  for  one  of  the  two  so  combining  to  defeat 
the  law,  with  a full  knowledge  that  they  were  defeating  it, 
to  say  that  the  other  asked  him  to  do  so. 

The  language  of  Tindal,  C.  J.,  in  Green  v.  Perry,  1 C.  & 
K.,  449,  is  wholly  irreconcilable  with  such  an  idea,  though 
in  the  report  there  is  some  confusion,  for  the  learned  judge 
is  made  to  speak  of  one  party  in  the  transaction,  when  he 
evidently  meant  another. 
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I cannot  bring  myself  to  determine,  that  a debtor,  making- 
an  assignment  of  his  effects  while  contemplating  bank- 
ruptcy, to  one  creditor,  for  the  purpose  of  securing  to  thatcred- 
itor  payment  in  full,  and  with  a trust  to  divide  only  the  sur- 
plus among  the  other  creditors,  can  be  said  not  to  have 
made  an  assignment  in  contemplation  of  bankruptcy,  for 
the  purpose  of  preferring  that  creditor,  wpoxi  the  ground  that 
such  creditor  asked  him  to  do  it,  the  debtor  having  himself 
taken  the  initiative  in  the  arrangement — there  being  no  evi- 
dence of  any  pressure  of  that  descrij^tion  (if,  indeed,  of  any 
pressure  whatever),  which  could  be  supposed  to  account  for 
bis  having  done  anything  that  he  was  himself  unwilling  to 
do. 

The  evidence  admitted,  I think,  of  no  other  verdict  than 
was  given,  and  any  other  trial  on  the  same  evidence  could 
have  no  other  result,  unless  the  bankrupt  laws  are  to  be 
wholly  disregarded.  It  is  not  alleged  that  the  state  of  things 
can  be  made  to  appear  differently  on  another  trial,  and 
therefore  the  rule  should,  in  my  opinion  be  discharged. 

Macaulay,  J. — I think  the  assignment  sufficient  to  pass 
the  book  debts  and  accounts  in  question,  by  reference  to  the 
ledger,  in  which  they  are  said  to  be  particularly  described 
and  set  forth,  although  no  schedule  was  annexed,  as  in  the 
assignment  is  alleged. 

As  to  the  construction  of  the  Bankrupt  Act.  The  imperial 
statute  6 Geo.  lY.  chap.  16,  sec.  3,  and  the  provincial  sta- 
tute 7 Yic.  chap.  10,  sec.  2,  declaring  what  shall  consti- 
tute acts  of  bankruptcy,  are  in  some  respects  differently 
worded.  The  imperial  statute  enacts  that  if  any  trader 
shall  make  any  fraudulent  gift,  delivery,  or  transfer,  of 
any  of  his  goods  or  chattels,  with  intent  to  defeat  or  delay 
bis  creditors,  be  shall  be  deemed  to  have,  thereby  committed 
an  act  of  bankruptcy.  The  imperial  statute  mentions  only 
goods  or  chattels,  and  adds,  with  intent  to  defeat  or  delay 
creditors.  The  provincial  statute  enumerates  moneys,  goods,, 
chattels  effects,  assets,  and  credits,  &c.,  but  omits  the  intent 
to  defeat  or  delay  creditors.  The  imperial  statute- 
contains  no  mention  of  assignments  in  contemplation  of 
bankruptejL  The  19th  section  of  the  provincial  statute  de^ 
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•'^Clares  them  fraudulent  and  void,  and  the  courts  in  England 
have  decided,  that  as  being  contrary  to  the  policy  of  the 
-bankrapt  laws,  voluntary  payments  or  assignments  of 
goods,  &c.,  made  in  contemplation  of  bankruptcy,  are  void, 
and  acta  of  bankruptcy  under  section  3 of  the  imperial  act. 
The  provincial  statute,  sec.  19,  declaring  all  payments  or 
conveyances,  transfers,  &c.,  made  or  givey,  in  contempla- 
tions of  bankruptcy,  void,  does  not  use  the  word  voluntary, 
which  enters  into  the  definition  of  the  rule  laid  down  in 
.England;  but  it  adds,  “or  for  the  .purpose  of  giving  any 
creditor  any  preference  or  pidority  over  the  general  credi- 
tors.” This,  in  the  English  cases,  seems  to  be  considered  a 
necessary  consequence  of  their  being  made  in  contemplation 
> of  bankruptcy  and  voluntarily  by  the  debtor. 

Mr.  Eden,  page  25,  says,  an  assignment  of  part  of  a 
! trader’s  effects  to  a particular  creditor  (unlike  in  this  respect 
to  an  assignment  of  the  whole)  carries  with  it  no  intrinsic 
^evidence  of  fraud,  &c.  But  when  such,  act  is  done  in  con- 
templation of  bankruptcy,  and  consequently  with  the  intent 
to  give  the  grantee  a preference  over  the  other  creditors, 
itis  contrary  to  the  spirit  and  policy  of  the  bankrupt  laws ; 
and  it  is  not  only  void,  but  an  act  of  bankruptcy,  suuh  frau- 
dulent preference  in  England,  being  an  act  of  bankruptcy, 
'Under  sec.  3 of  the  imperial  act.  An  assignment  within 
sec.  19  of  the  provincial  statute  (being  not  only  void,  but  a 
fraud  under  the  act),  would  seem  equally  to  constitute  an 
act  of  bankruptcy  here  under  sec.  3 of  our  act. 

When  payments  or  assignments,  &c.,  are  made  voluntarily 
and  in  contemplation  of  bankruptcy,  they  must  be  so  made 
for  the  purpose  of  giving  a preference  over  the  general 
creditors;  and  that  such  was  the  object  and  intent  of  the 
assignment  in  question,  is  expressed  upon  the  face  of  it, 
declaring  the  trusts  on  which  it  was  given.  The  difdculty 
is,  whether  to  constitute  an  assignment  void  and  a fraud 
under  the  statute,  the  19th  section  means  that  it  must  be 
'Voluntary  on  the  part  of  the  debtor,  to  render  it  in  contem- 
plation of  bankruptcy,  for  the  purpose  of  giving  a preference, 
•&c.,  within  the  meaning  of  that  clause  ; whether,  though 
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manifestly  giving  a preference  in  its  effect,  or  even  though 
so  intended,  or  declared  on  the  face  of  the  assignment,  it 
nevertheless  forms  a collateral  question,  whether  it  was  so 
given  voluntarily,  or  whether  such  preference  was  not 
gained  by  the  creditor,  by  pressure,  &c.,  and  hona  fide, 
although  he  may  have  known  that  the  other  creditors  would 
not  be  paid.  • 

The  grounds  relied  upon  in  support  of  the  present  rule 
are — 1st.  . That  the  defendant  being  a bona  fide  creditor  of 
the  bankrupt,  the  latter  had  a legal  right  to  give  him  a 
preference  to  other  creditors,  irrespective  of  the  bankrupt 
laws,  wherefore  it  would  not  come  within  the  2nd  section 
as  an  act  of  bankruptcy. 

2ndly.  That  although  not  expressed  in  the  19th  section  : 
an  assignment  to  be  void  under  it,  must  be  shewn  to  be 
voluntary  and  in  contemplation  of  bankruptcy,  &c.,  and 
that  on  this  point  the  evidence  was  not  left  to  the  jury  with 
correct  instructions  from  the  bench. 

3rdly.  That  even  if  shewn  to  have  been  originally  within 
the  19th  section,  still  being  (irrespective  thereof)  good  and 
valid,  and  the  commission  not  having  issued  till  after  the 
expiration  of  30  days,  the  assignment  was  confirmed  by‘ 
lapse  of  time,  under  the  proviso  in  sec.  19  and  sec.  37, 

If  the  assignment  was  originally  liable  to  be  impeached, 
as  made  in  contemplation  of  bankruptcy,  &c.,  under  sec. 
19,  I do  not  think  it  became  valid  at  the  expiration  of  30 
days.  Both  the  provisoes  in  sec.  19  and  sec.  37,  speak  only 
of  transactions  bona  fide  made  and  entered  into  by  and  with 
the  bankrupt;  and  if  this  Was  originally  invalid  by  the  ex- 
press provisions  of  the  former  statute,  I do  not  think  the 
proviso  can  be  construed  to  extend  a healing  efficacy,  to 
makegood  by  lapse  of  time,  that  which  was  originally  void 
and  a fraund  under  the  act  (1  H.  B.  65  ; 6 A.  & E.,943) 
even  although,  irrespective  of  the  bankrupt  law,  it  might  as 
against  other  creditors  of  Tennant,  be  looked  upon  as  bona 
fide  and  for  valuable  consideration,  and  therefore  valid,  not- 
withstanding the  preference  given  to  the  defendant  thereby. 

The  case  of  Tucker  v.  Barron,  1 M~.  & W.  137,  and  3,, 
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C.  & P.  85,  in  which  Lord  Tenterden  held  that  the  doctrine 
of  fraudulent  preference,  in  payments  only,  applied  to  cases 
within  two  months  of  the  commissions  under  6 Geo.  IV.  ch. 
16,  sec.  1,  was  virtually  overruled  in  Seven  v.  Nunn,  9 Bing. 
lOT,  which  is  more  like  the  present  case ; and  where  it  was 
held  that  a transfer  of  goods,  in  satisfaction  of  a hona  fide 
debt,  made  voluntarily  and  in  contemplation  of  bankruptcy, 
was  not  protected  by  that  section,  though  made  more  than 
two  months  before  the  commission  issued,  being  in  itself 
an  act  of  bankruptcy  and  void  ab  initio. — Baxter  v.  Prit- 
chard, 1 A.  &E.  456;  Pearson  v.  Graham,  6 A.  & E.  898;  9 
B.  & C.  45 ; Sharpe  v.  Thomas,  6 Bing.  416 ; 1 M.  & W.  49Y. 

Hall,  Assignee,  v.  Wallace,  7 M.  & W.  353,  where  Baron 
Parke,  speaking  of  the  effect  of  a trader  procuring  his  goods 
to  be  taken  in  execution  upon  judgments  in  themselves 
perfectly  valid,  and  of  the  saving  effect  of  the  statute  2 and 
3 Yic.  ch.  29,  said,  all  the  legislature  meant  by  that  act 
was  to  prevent  transactions,  which  otherwise  were  valid, 
from  being  invalidated  by  a prior  act  of  bankruptcy ; but 
that  there  the  transaction  was  invalid  in  itself,  and  there- 
upon void ; and  that  it  was  a parallel  case  to  the  delivery 
of  goods  by  way  of  fraudulent  preference,  in  contemplation 
of  bankruptcy,  which  was  invalid  as  against  the  assignees, 
although  the  party  receiving  them  might  not  be  cognizant 
of  the  dishonest  intention  of  the  bankrupt.  Alderson,  Baron, 
said,  acts  which  are  invalid  in  themselves  do  not  require 
invalidating,  and  that  the  execution  itself  was  invalid,  being 
in  the  nature  of  a fraudulent  preference. — 12  M.  & W.  102. 

Although  sec.  2 of  our  act  does  not,  like  sec.  3 of  the  im- 
perial statute,  speak  of  an  intent  to  delay  creditors,  it  ap- 
pears to  me,  it  is  equivalent  in  fact,  for  I do  not  perceive 
any  solid  distinction  between  an  assignment  fraudulent 
under  sec.  2 of  the  one  act,  and  fraudulent  with  intent  to 
defeat  or  delay,  as  under  sec.  3 of  the  other. 

To  be  fraudulent  under  either,  the  assignment  must  be 
equally  made  with  such  intent,  which  in  the  one  is  expressed 
and  in  the  other  understood  ; both  mean  assignments  frau- 
dulent and  void,  as  against  creditors  at  common  law,  or 
under  the  act  13  Eliz.  ch.  5,  to  which  had  been  added,  by 
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construction  in  England,  and  by  express  enactment  here, 
acts  of  fraudulent  preference ; and  I look  upon  an  assign- 
ment or  act  fraudulent  and  void  under  sec.  19,  an  act  of 
bankruptcy  under  sec.  2,  in  like  manner  as  an  act  of  fraudu- 
lent preference  is  deemed  an  act  of  bankruptcy  'under  the 
imperial  statute.  Assignments  therefore  utterly  void  and  a 
fraud  under  the  provincial  act,  by  section  19,  are  also  frau- 
dulent under  sec.  2,  and  are  not  cured  by  reason  of  their 
preceding  by  30  days,  the  date  or  issue  of  the  commission 
of  bankruptcy. 

Before  such  an  assignment  can  be  impeached,  of  course 
there  must  have  been  a commission  of  bankruptcy  issued 
and  assignees  appointed,  but  when  appointed  and  the  trans- 
action invalidated  as  fraudulent  and  void,  it  is  void  — 

the  property  assigned  remains  as  if  no  such  assignment  had 
been  made,  and  the  right  and  title  of  the  assignees  attach 
accordingly.  If,  therefore,  the  present  assignment  is  in- 
volved under  sec.  19,  it  follows  that  the  plaintiffs  are  enti- 
tled to  recover  from  the  defendant,  all  money  that  he  may 
have  received  under  it,  as  being  in  law  received  to  their  use 
as  such  assignees,  and  I do  not  think  that  the  question  of 
relation,  or  the  objects,  or  necessity  in  the  proviso  in  sec.  19 
or  sec.  37,  on  that  head,  materially  affects  the  case.  They 
may  have  been  adopted  ex  ahundanti. 

This  disposes  of  the  third  ground.  As  to  the  first  and 
second — the  first  may  be  conceded  : the  second  is  the  ma- 
terial one  upon  which  a question  of  general  construction  is 
raised — that  I should  not  be  disposed  unnecessarily  to  ex- 
press an  opinion  upon. 

There  is  much  force  in  the  argument,  and  in  the  cases,  to 
shew  that  to  render  an  act  in  contemplation  of  bankruptcy, 
and  for  the  purpose  of  giving  a preference,  void  under  sec. 
19,  such  act  should  be  voluntary  on  the  part  of  the  bank- 
rupt within  the  meaning  of  the  English  decisions,  and  I 
doubt  not,  that  cases  may  arise  in  which  the  consideration, 
how  far  it  was  voluntary,  would  become  very  material. 

Of  the  later  decision  on  this  head  I may  mention — Aldred 
V.  Constable,  4 Q.  B.  674;  Cook  v.  Pritchard,  5 M.  & 
G.  329,  and  1 C.  & K.  449,  and  others  to  which  they  refer, 
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and  which  shew  that  preference  on  the  part  of  the  creditor 
outweighing  the  debtor’s  own  inclinations,  and  inducing  him 
to  pay  a grant  or  security  against  his  will,  in  consequence  of 
such  pressure  or  importunity,  is  evidence  to  rebut  the  infer- 
ence of  its  being  voluntary,  within  the  meaning  of  the  rule, 
as  to  fraudulent  preference.  The  circumstances,  however, 
generally  constitute  only  matter  proper  for  the  considera- 
tion of  a jury. 

Assuming,  however,  that  an  assignment  cannot  be  made 
in  contemplation  of  bankruptcy,  and  for  the  purpose  of  giv- 
ing an  undue  preference  under  sec.  19,  unless  it  is  volun- 
tary and  not  obtained  by  pressure,  &c.,  within  the  cases — 
still  I think  the  present  verdict  correct,and  that  the  jury  must 
be  taken  to  have  virtually,  though  not  literally,  so  found. 

The  eifect  of  pressure,  &c.,  as  evidence  to  rebut  the  infer- 
ence of  fraudulent  preference,  was  not  particularly  noticed 
or  explained  to  the  jury,  by  the  learned  judge  at  the  trial ; 
but  he  did  make  many  observations  touching  the  bearing 
of  the  evidence  of  the  hona  fides  of  the  transaction,  as  re- 
spected both  the  bankrupt  and  the  defendant,  extending  to 
the  question  of  collusion  between  them  to  prejudice  the  gen- 
eral creditors,  and  the  jury  found  that  the  assignment  was 
made  in  contemplation  of  bankruptcy,  on  sufiScient  evidence ; 
also  that  the  defendant  received  it  knowing  that  the  other 
creditors  would  not  be  paid  their  debts — and  that  it  was  in- 
tended to  give  the  defendant  a preference  over  the  general 
creditors,  is  apparent  on  the  face  of  it. 

Under  these  circumstances,  as  given  in  evidence,  I appre- 
hend the  assignment  must  be  looked  upon  as  against  the  po- 
licy of  the  bankrupt  law  and  a fraud  upon  the  act,  and  so 
void,  even  though  not  strictly  within  sec,  19. — Cow.  629. 

The  Chief  Justice  has  fully  stated  the  facts,  and  I shall  not 
repeat  them,  but  it  seems  to  me  that  the  only  just  inference 
from  them  is,  that  the  assignment  was  voluntary,  within 
the  spirit  and  meaning  of  the  English  authorities.  In  one 
sense,  every  deed,  to  be  valid,  must  be  voluntary  on  the  part 
of  the  person  executing  the  same — this  is,  freely  made  with- 
out duress,  &c.  In  this  sense  the  present  assignment  was 
voluntary  and  binding  on  the  bankrupt,  as  being  his  deed. 

16  6 u.  c.  Q.  B. 
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The  ulterior  question  is,  whether  it  was  also  voluntary  on  his 
part  as  an  undue  preference.  That  it  was  intended  to  give 
a preference  is  expressed  on  the  face  of  the  instrument, 
being  in  trust  to  pay  the  defendant  himself  in  full,  a debt, 
the  amount  of  which  is  not  specified,  and  to  divide  the 
surplus  among  the  other  creditors.  But  if  it  be  competent 
to  the  defendant  to  shew  that,  although  a preference  is  thus 
declared  on  the  face  of  the  deed,  it  was  not  voluntarily 
given  by  the  bankrupt,  which  I very  much  question,  I think 
the  circumstances  do  not  warrant  such  a conclusion,  even 
although  it  was  not  quite  spontaneous  and  volunteered  on 
the  defendant’s  part.  He  was  largely  indebted  at  the  time. 
The  principal  part,  if  not  all  his  goods,  were  under  execu- 
tion, for  an  amount  exceeding  their  proceeds  when  after> 
wards  sold.  The  credits  assigned  to  the  defendant,  if  not 
the  whole  residue,  were  no  doubt  the  principal  part  of  his 
resources.  He  repaired  with  his  ledger  voluntarily  to  the 
defendant : it  may  have  been  to  shew  his  ways  and  means, 
and  to  induce  him  to  intercede  with  other  creditors,  which 
he  did,  but  ineffectually.  We  do  not  see  that  any  other 
available  means  were  exhibited  or  offered  to  the  defendant, 
or  the  other  creditors,  or  that  the  debtor  had  any,  exclusi  /e 
of  the  goods  under  seizure,  or  such  property  as  might  have 
been  in  the  mill  liable  to  be  distrained  for  rent.  The  appli- 
cation to  the  creditors  failed  ; and  then  being  requested  (it 
may  be,  pressed)  by  the  defendant,  he  assigned  to  him  what 
the  evidence  tends  to  shew  was  the  whole  or  principal  part 
of  his  unencumbered  means.  Then,  did  he  do  this  volun- 
tarily, or  was  he  constrained  to  it  by  the  defendant  ? There 
is  evidence  that  he  hesitated,  and  at  first,  expressed  a wish 
that  all  his  creditors  should  share  alike,  but  that  he  was 
ultimately  over-persuaded  by  the  defendant  to  do  what  ? 
Surely  to  give  him  that  which  the  defendant  pressed  for, 
namely,  to  give  him  a preference.  In  doing  so,  was  he 
exercising  his  own  free  will  and  discretion,  taking  the 
course  to  which  he  eventually  made  up  his  mind,  or  was 
he  acting  against  his  own  inclination,  and  only  under  an 
undue  overpowering  influence  of  the  defendant.  I think 
the  former  very  evident.  He  went  of  his  own  accord  to  the 
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defendant,  apprised  him  of  the  state  of  his  affairs,  solicited 
his  intercession  with  other  creditors,  which  proved  ineffec- 
tual.  His  business  was  stopped,  his  goods  and  chattels 
were  under  levy  and  his  shop  shut  up,  and  he  himself  in  a 
state  of  helpless  insolvency,  when  he  made  the  defendant 
his  sole  trustee  of  all  his  book-debts,  accounts,  &c.,  which-, 
executions  against  him  could  not  have  reached  ; the  object 
of  the  trust  being  that  the  defendant  should  first  pay  himself  ' 
out  of  the  fruits,  a debt  not  specified,  but  being  a sum  pro*^ 
bably  not  likely  to  be  realized,  having,  nothing  likely  ti? 
become  available  for  the  general  creditors.  This,  was  too,  a 
transaction  out  of  the  usual  course  of  business  (Oowp,  ll'Z),, 
in  desperate  circumstances,  without  any  relief  to  the  bank- 
rupt, or  any  object  or  purpose  beneficial  to  himself  to  be 
served,  but  exhausting  his  remaining  resources,  placing  him 
in  such  a position,  that  he  forthwith  absconded  to  avoid  his 
other  creditors.  How  a jury  could  have  found  this  other- 
wise than  an  assignment,  made,  not  only  in  contemplation 
of  bankruptcy  (which  was  in  fact  impending),  and  for  the 
purpose,  which  it  manifests  on  the  face  of  it,  viz.,  a prefer- 
ence over  the  general  creditors,  I do  not  see,  A verdict  af^ 
firming  it  as  valid,  would  have  been  most  probably  set 
aside, — 7 Ea.  544, 

Seeing  then  that  the  verdict  was  correct,  I do  not  think  a 
new  trial  should  be  granted,  to  submit  it  to  another  jury  as 
a case  doubtful  on  the  evidence,  where  a verdict  for  the\ 
defendant  could  not  be  deemed  satisfactory. 

Linton,  Assignee,  v.  Bartlett,  3 Wils.  47. — A trader  in  in- 
solvent circumstances,  assigns  one-third  of  all  his  effects  to 
his  brother  for  a loan  of  120Z.,  and  within  two  days  absconds. 
Held,  a fraud  on  the  bankrupt  law,  and  void.-— See  the  judg- 
ment of  the  court  in  this  case. 

Compton,  Assignee,  v.  Bedford,  1 W.  B.  362, — An  assign- 
ment of  all  except  a trifle  of  a man’s  stock  in  trade,  in  favor 
of  a particular  creditor,  just  before  an  act  of  bankruptcy, 
held  fraudulent  and  void.  Stress  was  laid  on  the  fact  that 
the  assignment  created  an  insolvency,  and  put  an  and  to  the 
bankrupt’s  power  of  trading  for  the  future. 

Wilson  V.  Day,  1 Burr.  467,  2 Burr.  827.— To  the  same 
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effect.  All  the  debtor’s  effects  were  assigned.  Stress  is  laid 
upon  the  fact  of  the  assignment  being  made  to  'prefer  one 
creditor  to  the  other. — Douglas,  86-9;  Singleton,  Assignee, 
V.  Butler,  2 B.  &P.  283,  583  ; Morgan,  Assignee,  v.  Horse- 
man, 3 Taunt.  241  ; 5 Taunt.  539  ; Fidgeon  v.  Sharpe,  1 
Mars.  186  ; Newton  v.  Chantler,and  cases  cited,  Y East.  138 ; 
Pulling  V.  Tucker,  4 B.  & A.  382  ; Pearsons,  Assignee  of 
Graham  v.  Graham,  6 A.  & E,  899 ; Harman  v.  Fisher,  Cop. 
IIY,  629,  630  ; where  the  act  was  voluntarily  and  profes- 
sedly intended  to  give  a preference,  and  much  stress  was 
daid  upon  the  declared  intent  to  give  a preference,  which  the 
law  did  not  allow. 

It  is  not  a matter  of  course,  to  grant  a new  trial  for  mis- 
direction, if  the  charge  was  substantially  correct,  and  the 
verdict  is  satisfactory  on  the  evidence.  The  English  decis. 
ions  shew,  that  to  relieve  a case  from  the  imputation  of  a 
voluntary  preference,  there  must  be  no  collusion,  but  a hona 
fide  pressure  on  the  part  of  the  c.*editor,  operating  as  the  in- 
ducement upon  the  debtor  ; but  that  if  both  are  aware  of 
the  impending  bankruptcy,  and  the  object  is  to  grant  a pre- 
ference on  the  eve  of  bankruptcy,  though  requested  by  the 
creditor,  and  reluctantly  granted  by  the  debtor,  it  is  fraud- 
ulent and  void,  as  against  the  policy  of  the  bankrupt  laws. 
The  present  does  not  seem  to  me  to  be  a case  of  pressure, 
within  the  spirit  and  meaning  of  the  cases,  but  of  voluntary 
and  unwarrantable  preference  on  the  eve  of  bankruptcy, 
proceeding  from  the  debtor’s  own  free  will,  without  any  ex. 
pectation  of  reliefer  advantage  to  himself,  or  with  any  oth- 
er view  or  object  than  to  give  an  undue  preference.  What 
other  motive  or  object  had  he,  other  than  that  which  the 
•deed  itself  declares  ? I can  perceive  none. 

Upon  the  best  consideration  I have  been  able  to  give  the 
case,  I feel  bound  to  uphold  the  present  verdict,  and  if  this 
suit  is  proceeding  in  an  amicable  spirit  to  try  the  right — as 
stated  in  the  course  of  the  argument — it  has  been  determined 
by  the  jury,  and  I think  correctly,  in  favor  of  the  plaintiff. 

2 D.  & E.  310  ; 4 Bing.  22  ; 6 M.  & Gr.  895  ; 1 Q.  B.  52. 
See  4,  Chitty  Prc.  of  Law,  40,  as  to  granting  new  trials  for 
misdirection,  or  omissions  in  the  direction. 
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McLean,  J. — On  the  trial,  I told  the  jury  that  there  seem- 
ed to  be  no  reason  to  impeach  the  assignment  for  the  want 
of  sufficient  consideration;  that  a debt  of  the  defendant 
from  Tennant  appeared  clearly  to  be  due,  but  that  if  the  de- 
fendant at  the  time  he  received  the  assignment,  was  con- 
vinced in  his  own  mind  that  the  other  creditors  of  Tennant 
would  be  injuriously  affected,  and  prevented  receiving  their 
debts,  by  the  assignment  to  him,  such  conviction  arising 
from  a knowledge  of  the  circumstances  of  Tennant,  then,  in 
my  opinion,  the  assignment  was  not  such  as  in  contempla- 
tion of  the  statute  relating  to  bankrupts,  19th  sec.,  could  be 
considered  as  made  and  entered  into  in  good  faith,  and  if  not  in 
good  faith,  that  it  would  not  be  protected  by  the  proviso  in 
that  section,  but  would  be  void.  That  in  this  case,  if  Ten- 
nant, instead  of  giving  the  defendant  an  assignment  of 
debts,  had  paid  him  in  cash  the  amount  of  his  demand, 
leaving  other  creditors  wholly  unpaid,  and  no  means  to  pay 
them,  such  payment  would  in  my  opinion,  be  considered  a 
fraudulent  preference,  and,  as  such,  void. 

The  jury  found  a verdict  for  plaintiff,  and  £88  damages^ 
the  amount  proved  to  have  been  collecterl  by  the  defendant 
of  debts  due  to  Tennant;  and  in  giving  in  their  verdict,  they 
stated  that  they  found  that  the  assignment  to  the  defendant 
was  given  by  Tennant  in  contemplation  of  bankruptcy,  and 
that  the  defendant  received  it,  knowing  that  the  other  cred- 
itors would  not  be  paid  their  debts. 

The  counsel  for  the  defendant  contended,  that  though  the 
assignment  might  have  been  made  by  Tennant  in  contem- 
plation of  bankruptcy,  yet  it  appeared  by  the  evidence,  that 
it  was  made  not  voluntarily,  but  at  the  pressing  request  of 
the  defendant,  and  therefore  that  it  was  good,  and  that  the 
objection  that  there  was  no  schedule  of  debls^attached  to  the 
assignment,  could  not  prevail,  because  the  debts  contained 
in  the  booke  were  referred  to,  and  the  books  would  estab- 
lish what  these  debts  were. 

If  it  was  necessary  on  the  trial  to  leave  the  question  to  the 
jury,  whether  the  assignment  made  to  the  defendant  was 
voluntary  or  not,  and  not  merely  whether  it  was  made  boyia 
fide,  and  without  knowledge  on  the  part  of  the  defendant 
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that  Tennant  must  inevitably  become  a bankrupt, and  that  the 
.assignment  was  executed  by  him  in  contemplation  of  bank- 
ruptcy, I am  ready  to  concur  in  granting  a new  trial,  because 
I do  not  think  the  voluntariness  of  the  transaction,  was  left 
to  them  so  clearly  as  it  might  have  been. 

They  have  found  that  Tennant  executed  the  assignment  in 
contemplation  of  bankruptcy,  and  that  the  defendant  knew 
when  he  took  it,  that  the  other  creditors  would  not  be  paid 
their  debts.  The  assignment  on  the  face  of  it,  shews  that 
Vchc  defendant  was  to  have  a preference  in  the  payment  of 
Ms  debt,  so  that  there  can  be  no  doubt  of  the  purpose  for 
which  it  was  executed ; and  I have  no  doubt  that  under  the 
19th  section  of  the  Bankrupt  Act,  it  must  be  considered  as 
fraudulent,  unless  it  can  be  sustained  as  procured  by  pres- 
sure  on  the  part  of  the  defendant,  or  as  a honafide  transaction 
made  and  entered  into  more  than  thirty  days  before  the 
issuing  of  the  commission  against  Tennant. 

The  second  clause  of  the  statute  declares  that  any  “trader 
' who  shall  make  or  cause  to  be  made  within  this  province, 

< any  fraudulent  grant  or  conveyance  of  any  of  his  lands, 
household  goods,  chattels,  or  any  effects  or  assets,  or  of 
Ms  credits  or  evidences  of  debt,  shall  be  deemed  to  have 
vthereby  committed  an  act  of  bankruptcy;”  and  the  19th, 
section  enacts,  that  “all  payments,  securities,  conveyances, 
;or  transfers  of  property,  or  agreements  made  or  given  by 
. ^any  trader  in  contemplation  of  bankruptcy,  and  for  the 
’ ipurpose  of  giving  any  creditor,  indorser,  surety,  or  other 
person,  any  preference  or  priority  over  the  general  credi- 
tors of  such  bankrupt  shall  bo  deemed  utterly  void,  and  a 
fraud  under  this  act;”  so  that  the  assignment  made  by 
Tennant,  which  by  the  19th  section  is  declared  to  bo  fraudu- 
. lent,  was  in  itself  an  act  of  bankruptcy. 

I do  not  think  any  possible  advantage  can  be  gained  by 
the  defendant  from  a new  trial,  if  one  should  be  given. 
The  evidence  is  such  that,  as  it  appears  to  me,  the  transac- 
tion cannot  possibly  be  sustained.  Indeed,  by  the  finding 
of  the  jury  it  is  established,  that  it  was  not  entered  into 
Ipona  fide  by  defendant  without  knowledge  of  Tennant’s  insol- 
vency and  approaching  bankruptcy. 
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The  defendant  was  aware  that  all  Tennant’s  property  was 
under  seizure,  and  to  be  sold  by  the  sheriff.  He  was  also 
aware  that  Tennant  could  not  pay  his  creditors;  for  had  he 
considered  him  in  circumstances  to  do  so,  there  could  have 
been  no  reason  for  his  asking  for  a preference  in  the  assign- 
ment, nor,  in  fact,  for  his  taking  the  assignment  at  all.  The 
taking  of  such  assignment  must  therefore  have  been  to  defeat 
the  operation  of  the  bankrupt  law,  and  to  secure  to  the 
defendant  an  advantage  over  the  other  creditors  of  Tennant. 
If  such  a transaction  can  be  regarded  as  entered  into  hona 
fide  and  binding,  then  the  bankrupt  law,  which  is  intended 
to  secure  equal  advantages  to  all  creditors,  may  as  well  be 
repealed,  as  it  must  be  useless  for  the  object  intended. 

It  was  stated  by  a witness  for  the  defendant,  that  when 
Tennant  left  defendant  at  Dundas,  he  was  desired  by  him 
to  return  to  Paris  to  arrange  his  affairs,  and  to  make  out  a 
statement,  to  be  shewn  to  his  creditors.  This  seems  to  me 
to  cast  a strong  suspicion  on  the  whole  case.  When  all  his 
effects  were  in  the  sheriff’s  hands,  and  insufficient  to  pay 
the  execution  against  him,  and  his  books  and  evidences  of 
debt  were  assigned  to  and  left  with  the  defendant,  what 
affairs  could  he  possibly  have  to  arrange  at  Paris,  and  how 
could  he  make  out  any  statement  to  show  to  his  creditors  ? 
It  seems  almost  a mockery  to  have  given  any  such  direc- 
tions under  such  circumstances. 

Sullivan,  J. — The  first  point  upon  which  I feel  it  neces- 
sary to  satisfy  myself,  is  as  to  the  doctrine  of  relation  back 
of  the  title  of  the  assignees,  to  the  first  act  of  bankruptcy, 
I desire  to  see  whether  the  law  is  different  from  that  of 
England.  This  enquiry  I find  to  be  necessary,  for  the  pur- 
pose of  placing  a proper  eonstruction  upon  the  provisoes  and 
enactments  of  the  provincial  statute,  in  which  reference  is 
made  and  importance  given  to  the  knowledge,  or  absence  of 
knowledge,  on  the  part  of  persons  dealing  with  a trader  of 
a prior  act  of  bankruptcy. 

The  doctrine  of  relation  in  England  was,  before  the  statute 
6 Geo.  ly.  ch.  16,  founded  on  the  express  words  of  the  13  El. 
ch.  5,  which  authorizes  th©  commissioners  of  bankrupts  to 
assign  all  lands,  &c.,  of  the  bankrupt  before  his  bankruptcy 
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(which  means  the  act  of  bankruptcy)  ; and  the  statute  makes 
the  assignment  good  against  the  bankrupt,  and  all  persons 
claiming  under  him  by  conveyance  since  the  act  of  bank- 
ruptcy. The  stat.  1st  Jas.  I.  ch.  15,  sec.  5,  contains  an 
enactment  of  the  same. 

Thus  a relation  back  of  the  litle  of  the  assignees  to  the 
first  act  of  bankruptcy,  was  given  by  positive  enactment ; 
and  this  doctrine,  found  so  oppressive  and  unjust  in  numer- 
ous cases,  was  not  founded  upon  mere  construction  or  policy 
of  law,  and  it  gave  rise  to  and  made  necessary  the  numerous 
provisions  in  force,  of  persons  dealing  with  traders  who  had 
committed  secret  acts  of  bankruptcy,  which  have  been  intro- 
duced into  the  subsequent  acts  upon  the  subject,  and  in 
which  so  much  is  made  to  depend  upon  the  knowledge  of 
the  person  dealing  with  the  trader,  that  he  was  in  fact  deal- 
ing with  a bankrupt,  that  is  to  say,  with  one  who  had  com- 
mitted an  act  of  bankruptcy. 

The  statue  6 Geo.  lY.  ch.  16,  repealing  all  former  acts 
respecting  bankrupts  for  the  purpose  of  amending  and  con- 
solidating the  law. — by  the  12th  section  gives  the  commis- 
sioners power  and  authority  to  take  such  order  and  direc- 
tion, with  the  body  of  such  bankrupt,  as  also  with  all  his 
lands,  tenements,  and  hereditaments,  &c.,  which  he  shall 
have  in  his  own  right  before  he  became  bankrupt  ; as  also 
with  all  such  interest  in  any  lands  which  the  bankrupt  may 
lawfully  depart  withal,  and  with  all  his  money,  fees,  offices, 
annuities,  goods,  chattels,  wares,  merchandize  and  debts^ 
wheresoever  they  shall  be  found  or  known,  and  to  make 
sale  thereof  in  the  manner  hereinafter  mentioned. 

The  Y3rd  and  '74th  sections  provide  for  the  assignment  of 
these  to  assignees,  describing  them  in  the  following  terms :: 
“ all  the  present  and  future  personal  estate  of  such  bank- 
rupt, and  all  property  which  he  (i.  e.  he  being  bankrupt) 
may  purchase,  or  which  may  revert,  descend,  be  devised  or 
bequeathed,  or  come  to  him,  before  he  shall  have  obtained 
his  certificate,  and  all  debts  due  or  to  be  due  to  the  bank- 
rupt, and  such  assignment  shall  vest  the  property,  right  and 
interest  in  such  debts  in  such  assignees;  and  after  such 
assignment,  neither  the  bankrupt  nor  any  person  claiming’ 
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under  him,  shall  have  power  to  recover  the  same.”  The  74th 
section  relates  to  conveyances  of  real  estate,  and  enacts  that 
“ every  such  deed  (of  the  commissioners)  shall  be  valid 
against  the  bankrupt,  and  against  all  persons  claiming 
under  him.” 

These  sections  certainly  do  not  mean  that  the  assignments 
and  convej’ances  shall  be  good  against  all  claiming  under 
the  person  who  become  bankrupt,  before  he  became 
bankrupt  or  committed  the  act  of  bankruptcy.  They  do  not 
mean  merely  before  the  assignment,  and  they  must  therefore 
mean,  claiming  under  the  bankrupt  while  a bankrupt ; and 
no  one  can  read  the  statute  6 Geo,  lY.  secs.  5,  10,  11,  19,  or 
the  acts  which  that  statute  repealed,  without  seeing  that  by 
• these  acts,  a trader  was  a bankrupt  from  the  time  of  his 
committing  the  first  act  of  bankruptcy,  and  was  therefore 
incapable  of  dealing  with  his  property — nor  but  that  the 
title  of  the  assignees,  unless  prevented  by  some  particular 
proviso,  referred  to  the  first  act  of  bankruptcy. 

Therefore  it  would  follow,  that  the  relation  back  of  the 
title  of  the  assignees  made  all  the  provisos  necessary, 
which  made  valid  hona  fide  transactions  without  notice  of 
an  act  of  bankruptcy ; and  it  would  seem  to  follow,  that 
as  an  act  of  bankruptcy  could  not  affect  another  transaction 
in  any  way,  as  it  produced  in  itself  no  necessity  in  the 
trader  to  manage  his  own  affairs,  notice  of  such  act  could 
have  no  inflence  or  effect  in  making  that  legal  which  was 
not  in  itself  illegal. 

On  examining  carefully  the  Canadian  statute  7 Yic.  c. 
10, 1 do  not  find  any  enactment  or  provision,  shewing  that 
it  was  the  intention  of  the  legislature  to  make  the  trader  a 
bankrupt  from  the  time  of  the  .act  of  bankruptcy,  or  to  give 
the  assignees  title  by  relation  to  that  act;  on  the  contrary, 
when  an  act  of  bankruptcy  is  comj)lained  of  and  establish- 
ed, a commission  issues,  by  which  the  sheriff  is  commanded 
to  take  and  keep  the  effects  of  the  trader  until  the  appoint- 
ment of  assignees;  and  the  instrument  by  which  the 
assignees  are  appointed,  is  declared  to  vest  in  them  all  the 
property,  both  real  and  personal,  which  ho  could  in  anyway 
have  lawfully  sold,  assigned  or  conveyed,  or  which  might 
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have  been  taken  in  execution  against  him,  at  the  date  of  the 
comission  (not  at  or  before  the  act  of  bankruptcy)  ; and  the 
same  section  proceeds  to  enact,  that  the  assignees  shall  have 
the  like  remedy  to  recover  the  said  effects,  as  the  bankrupt 
might  have  had  if  no  commission  issued  against  him. 

This  language  of  the  provincial  act,  and  many  other  ex- 
pressions therein  contained,  point,  as  it  appears  to  me,  dis- 
tinctly to  the  date  of  the  commission,  as  the  time  at  which 
the  acts  and  estate  of  the  bankrupt  are  first  affected  by  the 
bankrupt  laws,  so  as  to  make  acts,  not  made  void  by  posi- 
tive enactment,  ineffectual.  The  saving  clauses  so  necessary 
in  the  English  acts  to  protect  hona  fide  transactions  with 
traders  who  had  committed  previous  secret  acts  of  bank- 
ruptcy, are  altogether  uncalled  for  and  unnecessary : never-  • 
theless  some  of  these  have  been  introduced,  for  example,the 
37th  &38thsections,and  the  sub-proviso  to  the  19th  section; 
the  introduction  of  these  unnecessary  clauses,  has  led  to  some 
obscurity  in  the  construction  of  the  act,  and  it  has  been,  in 
the  case  before  us,  argued  from  these  clauses,  that  as  they 
are  not  required  to  protect  innocent  and  hona  fide  transac- 
tions after  an  act  of  bankruptcy,  they  must  be  held,  and  par- 
ticularly the  proviso  to  the  19th  section,  as  protecting  trans- 
actions declared  fraudulent  and  void  under  the  clause  itself. 

By  the  19th  section  it  is  enacted,  that  all  payments,  secu- 
rities, conveyances,  transfers  of  property  or  agreements 
made  or  given  in  contemplation  of  bankruptcy,  and  for  the 
purpose  of  giving  any  creditor,  indorser,  surety,  or  other 
person,  any  preference  or  priority  over  the  general  creditors 
of  such  bankrupt,  shall  be  deemed  utterly  null  and  void, and 
a fraud  under  this  act. 

So  far  the  distinction  between  the  English  acts  and  the 
provincial  statute,  is  obvious — by  the  former  all  dealings 
and  transactions  are  void  as  against  assignees,  after  an  act 
of  bankruptcy,  and  including  the  dealing,  which  is  the  act 
of  bankruptcy — by  the  latter,  all  dealings  and  transactions 
are  left  untouched  up  to  the  date  of  the  commission,  unless 
as  they  are  invalidated  by  the  positive  enactment  of  the  19th 
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section,  which  section,  however,  does  invalidate  all  deal- 
ings which  would  in  themselves  be  acts  of  bankruptcy. 

But  now  comes  the  difficulty : ‘‘  what  is  the  necessity  for 
the  proviso  to  the  19th  section,  that  bona  fide  dealings  and 
transactions  with  a trader,  made  and  entered  into  more  than 
thirty  days  before  the  date  of  the  commission,  shall  not  be 
invalidated  or  affected  b}^  this  act?  It  is  argued  th^t  this 
must  refer  to  the  dealings  declared  by  the  previous  part  of 
the  clause  to  be  fraudulent,  but  I am  convinced  that  it  is  not 
so — such  dealings  cannot  bo  bona  fide  entered  into.  • I think 
the  proviso  and  the  37th  & 38th  sections  were  meant  to  refer 
to  dealings  bona  fide  in  themselves,  but  which  might,  by  pos- 
sibility, have  been  affected  by  a previous  act  of  bankruptcy, 
and  if  a previous  act  of  bankruptcy  has  no  effect  upon  sub- 
sequent bona  fide  transactions,  the  saving  clauses  may  be  un- 
necessary, but  that  is  no  reason  why  their  meaning  should 
be  extended,  so  as  to  protect  transactions  declared  to  be 
fraudulent; 

There  is  one  point  of  view  of  the  provincial  act  which, 
seems  to  me  to  make  it  necessary  to  hold  the  saving  pro- 
viso of  the  19th  sec.  not  to  extend  to  protect  the  dealings 
and  transactions  declared  void  by  the  same  section.  The 
11th  section  provides  that  no  trader  shall  be  liable  to  be- 
come bankrupt,  by  reason  of  any  act  committed  more 
than  four  months  prior  to  the  issuing  of  a commission  of 
bankruptcy.  Now  one  of  the  most  common  acts  of  bank- 
ruptcy is  the  assignment  of  the  trader’s  assets  for  the  pur- 
pose of  fraudulent  preference ; and  if  the  proviso  were,  after 
thirty  days,  to  protect  such  a transaction,  the  absurdity 
would  follow,  that  a trader  might  be  adjudged  bankrupt  for 
an  act,  which  by  the  lapse  of  thirty  days  had  become  good 
and  valid  ; and  this  the  legislature  could  not  have  meant. 

The  want  of  relation  back  in  the  title  of  the  assignees  to 
the  act  of  bankruptcy,  appears  to  me  to  have  been  inten- 
tional, for  the  19th  sec.  supplies  the  place  of  such  a rela- 
tion, by  making  certain  dealings  and  transactions,  fraudu- 
lent and  void.  This  has  the  effect  of  preventing  a trader 
from  fraudulently  disposing  of  his  effects,  though  it  does 
not  avoid  bona  fide  transactions  taking  place,after  such  fraud- 
ulent disposal. 
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What  transactions  shall  be  avoided  by  the  provincial 
bankrupt  law,  does  not  depend  upon  inference  or  construc- 
tion, but  upon  the  possitive  terms  of  the  19lh  sec.;  and  if 
the  assignment  of  debts  in  this  case,  falls  within  the  defini* 
tion  of  being  made  in  contemplation  of  bankruptcy,  and 
for  the  purpose  of  preferring  one  creditor  over  others,  it  is 
void.  But  if  the  words  adopted  by  our  legislature  are  the 
same,  or  to  the  same  effect,  of  those  used  by  the  courts  in 
England,  in  describing  the  constructive  effect  of  the  bank- 
rupt laws  there  in  avoiding  transactions,  the  law  is  the 
same  in  this  country  as  in  England,  and  the  cases  decided 
in  England  apply  here. 

The  words  of  the  English  act  6 Geo.  IV.  ch.  16,  under 
which  conveyances  giving  fraudulent  preferences  are 
avoided,  are  as  follows  : ‘‘  shall  make  or  cause  to  be  made 
any  fraudulent  gift,  &c.,  with  intent  to  defeat  or  delay  his 
creditors and  are  not  different  in  effect  from  the  Canadian 
act,  which  runs  thus,  that  all  payments  &c.,  made  or  given 
in  contemplation  of  bankruptcy,  and  for  the  purpose  of 
giving  any  creditor,  &c.,  any  preference  or  priority  over 
other  creditors,  shall  be  void. 

In  England,  it  has  been  held  that  contemplation  of  bank- 
ruptcy was  necessary,  with  preference — in  effect — to  make 
the  transaction  fraudulent;  and  that  the  intent  must  be 
voluntary.  Our  statute  has  the  very  words  of  the  English 
decisions,  as  to  the  contemplation  of  bankruptcy;  and  the 
word  ‘‘purpose”  is  substituted  for  the  word  “intent.”  The 
words  to  defeat  or  delay  creditors,  have  been  held  in  Eng- 
land, to  include  cases  where  one  creditor  was  preferred  to 
another.  The  Canadian  act,  in  terms,  avoids  transactions 
made  for  the  purpose  of  preferring  one  creditor  to  another. 
The  word  “ purpose”  I take  to  mean  precisely  the  same  as 
the  word  “intent;”  and  so  far  as,  in  England,  the  intent 
must  be  voluntary,  I think  here  we  must  hold  it  that  the 
purpose  must  be  voluntary.  A man’s  purpose  or  intent  in 
doing  an  act  is  not  to  produce  all  the  effects  of  the  act  done, 
nor  even  all  its  necessary  effects.  It  may  be  done  for  the 
purpose  or  with  the  intent  of  producing  something  else  than 
the  delay  or  defeasance  of  creditors,  or  the  preference  of  one 
creditor  over  another.  All  payments,  securities,  gifts  and 
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transfers,  made  by  a trader  who  is  not  fully  solvent,  to  one 
or  more  creditors,  are  necessarily  in  effect,  delay,  defeas- 
ance or  preference,  regarding  others;  but  all  such  acts  are 
not  acts  of  bankruptcy,  and  void  as  such. 

The  courts  in  England  have  gone  so  far  in  separating 
the  intent  or  purpose  from  the  effect  of  a transaction,  as  to 
reject  the  word  “ whereby  ” from  the  sentence,  with  the 
intent  or  whereby  any  of  his  creditors  may  be  delayed. 
Our  act  places  no  sueh  difficulty  in  the  way;  all  with  us 
is  made  to  depend  upon  the  purpose  of  the  trader,  making 
the  payment,  assignment  or  transfer,  or  giving  the  security. 

The  cases  are  numerous  in  which  it  has  been  held,  that 
a conveyance  of  all  trader’s  effects  to  one  creditor,  or 
even  for  the  benefit  of  all  the  creditors,  is  an  act  of  bank- 
ruptcy, and  therefore  void.  I do  not  think  it  necessary  to 
inquire  into  the  reasoning  upon  which  these  decisions  are 
founded,  because  the  doctrine  is  established  beyond  ques- 
tion, and  the  reasoning  has  not  been  made  to  affect  cases 
in  which  the  whole  assests  have  been  assigned.  Assuming 
the  law — it  is  however,  necessary  to  enquire  whether  the 
case  now  before  us,  comes  within  the  principle  thus  esta- 
blished by  adjudicature  in  England. 

The  assignment  sought  to  be  impeached  here,  is  not  an 
assignment  of  all  the  trader’s  effects,  in  terms.  It  is  an 
assignment  of  all  the  debts  contained  in  a particular  ledger. 
It  was  proved  at  the  trial,  that  the  trader’s  goods  were  un- 
der execution — that  the  sheriff  had  seized  goods;  but  whether 
the  trader  had  more  goods  or  lands,  or  to  what  extent  he 
had  them,  was  not  proved  in  the  negative,  so  as  to  establish 
that  the  assignment  was  a transfer  of  all  or  of  nearly  all  his 
property. 

Neither  (supposing  the  evidence  of  the  execution  to  be 
sufficient  to  go  to  a jury,  to  find  that  the  assignment  in- 
cluded all  or  nearly  all  the  property,  and  that  any  exception 
was  merely  colourable  or  unimportant)  was  it  left  to  the 
jury  to  find  this  fact  upon  the  evidence. 

Wordsley  v.  Eemattos,  Burr.  ITY. — The  [assignment  in 
this  case  was  in  terms  an  assignment  of  all,  and  for  that 
reason  held  to  be  an  act  of  bankruptcy. 


246  queen’s  bench,  Hilary  term,  12  vie. 

Butcher  v.  Easte,  1 Doug.  294. — This  was  an  assignment 
of  all  the  trader’s  goods  and  effects  whatsoever. 

Newton  V.  Chantler,  '7  E.  138. — This  was  an  assignment 
of  all  his  goods  and  stock  in  trade  and  effects  whatsoever. 

Compton  V.  Bedford,  1 Bl.  362. — The  assignment  was  of 
all,  some  few  particulars  excepted  to  a trifling  amount. 
Lord  Mansfield  observes:  “I  never  gave  any  opinion  in 
these  cases  (i.e.  cases  of  assignment  of  all),  without  declar- 
ing that  an  exception  of  part  (that  was  fraudulent)  only 
would  not  make  the  assignment  valid;”  and  the  jury  found 
for  the  plaintiffs. 

Law  V.  Skinner,  1 Bl.  995. — An  assignment  of  all  his 
substance,  of  all  his  household  goods  and  debts,  both  proved 
to  be  very  trifling.  The  verdict  was  taken  subject  to  the 
opinion  of  the  court.  Lord  Eldon  says,  “ This  is  not  a 
partial  conveyance  of  a trader’s  property,  which  is  open  to 
a different  construction.” 

Linton  v.  Bartlett,  3 Wils.  47. — This  is  a case  of  a assign- 
ment of  one-third  of  a trader’s  effects,  he  being  insolvent, 
and  for  the  purpose  of  borrowing  money.  It  is  plainly  vol- 
untary, and  not  applicable  to  the  present  question. 

Berney  v.  Davidson.  1 Brod.  & Bing.  408. — The  convey- 
ance in  this  case  was  of  all  freehold,  leasehold  and  copyhold 
property,  but  not  of  personal  property,  which  was  small,  as 
stated  in  the  case.  It  was  a case  from  Chancery,  for  the 
opinion  of  the  judges,  from  particular  circumstances  not  an 
act  of  bankruptcy — but  the  distinctions  as  to  all  and  part, 
are  discussed  in  the  argument. 

Berney  v.  Yince,  1 Brod.  & Bing.  408. — The  conveyance, 
like  the  last  with  additional  statements  of  insolvency  and 
.stoppage  of  payment,  and  argued  that  as  in  the  case  no 
fraud  or  improper  motive  was  imputed,  such  could  not  be 
relied  upon,  for  if  that  had  been  so,  the  question  would  have 
been  submitted  to  a jury.  The  assignment  was  held  no  act 
of  bankruptcy. 

It  was  argued  in  this  case,  by  Bosanquet  Serg. — see  the 
report  of  it  in  4 Moore,  324 — that  as  no  mention  was  made 
of  the  trader’s  personal  property,  in  the  case  from  Chancery, 
it  was  to  be  taken  that  he  had  none,  and  in  that  case  it 
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would  be  a clear  act  of  bankruptcy,  de  non  apparentihus 
et  non  existentibus  eadem  et  ratio,  but  the  deed  was  held 
not  to  be  an  act  of  bankruptcy. 

Subert  v.  Spooner,  1 M,  & W.  714. — This  was  an  assign- 
ment of  all  household  goods  and  effects,  all  right  to  his  farm, 
all  his  cattle,  farming  effects,  all  his  stock  in  trade  and 
utensils,  and  all  other  his  personal  estate  whatever.  At  the 
trial  before  Lord  Denman,  it  was  left  to  the  jury,  whether 
the  deed  was  executed  fraudulently.  The  jury  found  for 
the  defendant.  The  verdict  was  set  aside.  The  deed  con- 
veying all,  was  held  per  se  an  act  of  bankruptcy. 

Stewart  v.  Moody,  1 Oromp.  M.  &■  E.  777. — This  was  an 
assignment  of  all  the  trader’s  property,  and  it  was  held  an 
act  of  bankruptcy  under  the  6th  Geo.  lY.,  the  argument  was 
upon  the  omission  of  the  word  “ whereby,  ” used  in  the 
statute  1 Jac.  I,  ch.  15,  from  the  6th  Geo.  lY.  In  this  case 
the  jury  were  charged  on  the  express  point,  and  the  charge 
was  upheld. 

Morgan  et  al.  v.  Horseman,  3 Taunc,  241. — This  was  a 
case  directed  out  of  Chancery  for  the  opinion  of  the  Court 
of  Common  Pleas.  The  conveyance  is  of  certain  estates  to 
trustees,  to  pay  a pressing  creditor  10,000^.,  and  then  to  pay 
certain  debts  due  to  relatives : it  was  held  to  be  an  act  of 
bankruptcy,  because  of  the  latter  trust,  though  said  in  the 
marginal  note  of  the  case  to  be  valid,  so  far  as  the  urg  ent 
creditor  is  concerned.  This  appears  also  in  the  argument 
and  statement  of  the  case.  Lord  Mansfield’s  expressions 
would  lead,  when  taken  loosely,  to  apply  to  the  whole.  It 
is,  however,  upon  the  voluntary  provisions  that  the  judg- 
ment is  founded,  whieh  made  the  deed,  in  that  part,  an  act 
of  bankruptcy. — See  Lawrence,  J.,  p,  244. 

Now  here  is  a preference  in  effect  of  a bona  fide  urgent 
creditor,  where  a conveyance  is  not  of  the  whole,  and  which 
is  good,  because  the  purpose  or  intent  was  not  to  prefer, 
but  to  comply  with  urgency — the  face  of  the  deed  shews 
that  the  urgent  creditor  was  placed  before  others,  but  it  was 
not  void. 

Carr  v.  Burdiss,  5 Tyr.  136. — The  trader,  in  this  case 
assigned  his  household  property  and  all  his  engines,  ma- 
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chines,  stock  in  trade,  and  effects  upon  the  premises,  to 
secure  a debt  due  to  his  bankers  of  13,14^ and  to  cover 
any  further  advances.  At  the  time  of  the  assignment  the 
trader  was  possessed  of  three  ships,  not  covered  by  the 
deed.  At  the  trial  the  plaintiffs  in  an  action  of  trover,  re- 
lied upon  this  assignment  as  an  act  of  bankruptcy,  for  the 
purpose  of  claiming  the  value  of  the  fixtures — the  value  of 
the  goods  and  chattels  which  remained  in  the  possession  of 
the  trader,  until  after  a subsequent  and  clear  act  of  bank- 
ruptcy, being  relied  upon  to  sustain  the  claim  so  far. 

The  jury,  in  answer  to  a question  put  to  them  by  Gurney 
B.,  found  that  the  deed  was  not  executed  in  contemplation 
of  bankruptcy,  but  with  intent  of  giving  the  defendants  the 
means  of  taking  possession  in  case  of  bankruptcy. 

The  verdict  was  for  the  plaintiff,  for  the  value  of  the  loose 
property,  with  leave  to  move  to  increase  the  amount  by  the 
value  of  the  fixtures,  if  the  deed  should  be  held  an  act  of 
bankruptcy. 

On  motion  to  that  effect,  the  court  held  that  the  deed  was 
not  an  act  of  bankruptcy,  not  being  an  assignment  of  the 
trader’s  whole  property,  Baron  Pike  saying,  “ before  this 
assignment  could  be  held  to  constitute  an  act  of  bankruptcy, 
it  should  have  been  shewn  that  Clapham  had  no  other  pro- 
perty but  that  assigned,  or  so  little  other  property,  that  by 
that  assignment  he  had  put  the  carrying  on  of  the  business 
out  of  his  own  power. 

5 Tyr.  309. — The  verdict  was  afterwards  set  aside  on  the 
motion  of  the  defendants,  the  issue  on  the  defendant’s  being 
in  possession  before  the  real  act  of  bankruptcy,  being 
deemed  immaterial. 

Stewart  v.  Moody,  5 Tyr.  493. — The  trader  in  this  case 
made  an  assignment  of  all  his  property  in  trust,  to  pay  off 
a mortgage,  and  afterwards  to  pay  his  just  debts.  This  was 
held  to  be  a clear  act  of  bankruptcy,  because  all  was  as- 
signed. 

Botch  erly  v.  An  caster,  5 N.  & M.  383 ; Tappendon  v. 
Burgess,  4 E.  230 ; Bach  v.  Gooch,  4 Camp.  232 ; Antram 
v.  Chase,  15  E.  212;  Pulling  v.  Tucker,  4 B.  & A.  382; 
Balme  v.  Hutton,  2 Y.  & J.  101.  These  were  cases  of  un- 
doubted assignments  of  the  whole  of  the  trader’s  property. 
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I have  found  no  case  in  which  the  assignment  was  not  on 
the  face  of  it  for  the  whole,  when  it  was  held  to  be  an  act  of 
bankruptcy,  in  which  the  state  of  the  trader’s  remaining 
property,  or  the  absence  of  remaining  property,  was  not 
olearly  established  ; in  all  these  cases  it  was  clearly  as- 
certained. 

To  use  the  words  of  Baron  Parke,  in  the  case  of  Curr.  v. 
Burdiss,  it  should  have  been  shewn  that  the  trader  had  no 
other  property,  or  so  little  other  property,  that  by  that 
assignment  he  had  put  it  out  of  his  power  to  carry  on  the 
business.  1 do  not  think  it  sufficient  to  shew  that  he  was 
unable  to  pay  all  his  debts:  the  cases  contemplate  that  the 
assignment  itself  should  make  it  impossible  for  the  trader 
to  continue  his  business, 

I have  no  doubt  but  that  the  facts  proved  at  the  trial,  of 
the  execution  and  seizure  by  the  sheritf,  and  of  Tennant’s 
absconding  after  the  assignment,  might  well  have  been  left 
to  the  jury,  as  evidence  of  his  having  no  other  property,  or 
very  little  other  property,  and  I should  have  been  satisfied 
with  a verdict  which  had  found  that  fact,  or  which  had 
been  found  for  the  plaintiffs,  had  that  point  been  mentioned 
to  the  jury  in  the  charge  of  my  brother  McLean. 

The  finding  of  the  jury,  that  the  assignment  was  made  in 
contemplation  of  bankruptcy,  does  not  go  to  establish  the 
point  in  questi9n,  for  that  may  be  upon  the  transfer  of  the 
smallest  part,  as  well  as  of  the  whole  of  the  trader’s  effects ; 
and  moreover  a contemplation  of  bankruptcy  is  not  always 
a contemplation  of  insolvency,  and  it  never,  in  itself,  is  suf- 
ficient to  make  an  assignment  per  se,  an  act  of  bankruptcy. 

This  assignment  was,  as  I before  observed,  of  the  debts 
in  a particular  ledger ; for  anything  I know,  it  may  not  have 
covered  the  tenth  part  of  the  debts  due  to  the  trader  ; and 
there  is  not  only  a want  of  negative  evidence  on  this  head, 
but  there  is  a total  absence  of  evidence  as  to  Coleman  not 
possessing  lands  or  goods  besides  those  seized  ; perhaps  he 
may  have  owned  property  in  other  districts,  which  the 
sheriff’  of  the  district  in  which  he  lived  could  not  seize : 

, perhaps  he  might  have  had  lands  in  the  district  where  the 
sheriff  made  the  seizure,  to  much  greater  value  than  the 
IT  6 u.  c.  Q.  B. 
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book  debts  assigned.  All  this  might  have  been  made  clear 
by  the  assignees,  who,  having  vested  in  them  the  whole  of 
his  effects,  might  have  shewn  his  schedule  of  property,  and 
have  thus  furnished  the  negative  evidence  required. 

If  I am  to  look  upon  this  assignment,  as  one  of  only  a 
part  of  Tennant’s  effects,  then  the  contemplation  of  bank- 
ruptcy and  the  voluntary  purpose  of  preference,  were  both 
necessary  ingredients  to  make  the  transfer  void. 

Fidgeon  v.  Sharp,  5 Taunt.  539. — In  this  case,  Gibbs, 
C.  J.,  says,  the  question  of  contemplation  of  bankruptcy 
being  a mingled  question  of  law  and  fact,  was  proper  to  be 
left  to  the  jury;  and  the  same  may  be  said,  it  seems  to  me 
of  the  question  of  voluntariness,  or  in  other  words,  of  intent 
or  purpose. 

Morgan  v.  Brundett,  2 FT.  & M.  28'7  ; 5 B.  & Ad.  289. 
— this  case  is  worth  remarking  upon,  particularly  with  a 
view  to  the  present  question.  The  bankrupt  had  obtained 
possession  of  the  proceeds  of  a life  insurance,  belonging  to 
his  sister,  and  a bill  in  Chancery  was  filed  against  him  ; he 
sent  two  boxes  of  plate,  and  deposited  them  to  secure  the 
debt,  with  the  defendant,  who  invested  the  money.  The 
question  of  voluntary  preference  being  left  to  the  jury,  in  ab 
action  of  trover  by  the  assignees,  the  jury  found  there  was 
a preference,  and  no  adverse  pressure,  but  on  motion  the 
verdict  was  set  aside,  Littledale,  X,  sayiog.  both  the 
questions  of  the  voluntary  preference,  and  the  contemplation 
of  bankruptcy,  and  particularly  the  latter,  should  be  more 
accurately  submitted  to  the  jury.”  It  is  not  now  necessary 
to  define  what  amounts  to  a contemplation  of  bankruptcy. 
It  seems  to  me,  that  the  cases  upon  questions  of  fraudulent 
preference,  have  lately  gone  much  further  than  they  ought 
to  have  done,  and  that  the  courts  have  been  by  degrees 
narrowing  the  rule  in  favour  of  assignees,  more  than  I think 
correct. 

Parke,  X,  says,  “ the  proper  definition  of  a voluntary  pre- 
ference, is  a voluntary  preference  moving  from  the  bank- 
rupt in  favour  of  a particular  creditor  and  he  afterwards 
observes,  ‘‘  If  preference  is  to  be  disregarded  in  these  cases, 
no  person  will  be  safe,  and  the  effect  will  be  that  a delivery 


KERR,  ASSIGNEE  OF  TENNANT,  V.  COLEMAN.  251 

of  goods  to  a particular  creditor  will  in  all  cases  constitute 
an  act  of  bankruptcy. 

This  case  I consider  very  much  in  point  in  the  present 
one.  The  verdict  was  set  aside  for  the  want  of  an. accurate 
definition  of  a voluntary  preference ; in  the  present  case,  the 
question  of  a voluntary  preference,  though  mooted  at  the 
trial,  was  not  submitted  to  the  jury  at  all. 

Gibson  v.  Muskill,  3 M.  & G.  158. — In  this  case  the  ques- 
tion was  submitted  to  the  jury,  and  the  court  examined  very 
scrupulously  the  judge’s  charge  : they  set  aside  the  verdict 
for  the  defendants,  however,  as  contrary  to  evidence. 

The  jury  finding  again  for  the  defendants,  the  case  was 
sent  down  for  third  trial. — 4 M.  & G.  160. 

Talfourd,  Sergeant,  says,  arguendo,  and  referring  to  Al- 
derson  V.  Temple^  4 Burr.  2235,  and  other  authorities  : 
“ Although  the  question  of  a fraudulent  preference  may  be 
one  for  the  jury,  yet  it  is  one  on  the  very  verge  of  law,  and 
may  be  reviewed  by  a judicial  tribunal and  Coleman,  J., 
says,  in  giving  judgment,  “The  question  of  fraudulent  pre- 
ference may  be  considered  as  hardly  other  than  a question 
of  law.” 

This  is  the  case  that  I have  been  able  to  find,  which 
comes  nearest  to  authorizing  the  court  to  judge  upon  the 
question,  after  it  has  been  omitted  to  be  left  to  the  jury  ; 
and  yet  it  is  far  from  going  that  length ; it  rather  shews 
that,  like  all  other  questions  of  “ animus  ” necessary  to  con- 
stitute offences,  the  court  should  direct  the  jury,  and  review 
the  finding  of  the  jury  ; but  not  that  they  should  supply  the 
place  of  the  jury,  in  finding  a disputed  fact  not  submitted 
at  the  trial. 

Aldred  v.  Constable,  4 Q.  B.  673,  is  a case  where  the 
charge  to  the  juiy  is  scrupulously  examined,  and  the  verdict 
for  the  defendant  set  aside,  for  the  purpose  of  a clearer 
. charge.  The  definition  of  Mr.  Justice  Parke,  in  Morgan  v. 
Brundrett,  of  fraudulent  preference,  is  somewhat  called  in 
question  ; but  I can  find  nothing  in  the  case  adverse  to  the 
opinion  of  the  present  one,  which  other  cases  have  led  mo 
to  adopt. 

Gibson  ct  al.  v.  Briue,  5 M.  & G.  397.— The  verdict  for 
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the  defendants  was  set  aside,  in  order  that  the  jury  might 
be  more  accurately  instructed  on  the  question  of  voluntary 
or  fraudulent  preference. 

Belcher  ‘et  al.  Assignee,  v.  Jones,  2 M.  & W.  258,  is  a 
very  important  case,  and  goes  to  support  and  illustrate  the 
doctrine  I have  endeavoured  to  explain.  Sir  William  Fol- 
lett’s  argument  was  very  ingenious  to  shew  that  the  frau- 
dulent preference  might  depend  upon  the  consequence ; here 
he  says,  is  an  unequal  distribution  of  the  funds,  the  direct 
consequence  of  the  act  of  the  bankrupt.  The  bankrupt  had 
given  notice  of  his  insolvency  to  a director  of  an  insurance 
company,  that  he  might  draw  out  a sum  in  the  bankrupt’s 
bank,  on  his  private  account,  but  he  gave  notice  to  the  com- 
pany, and  a sum  of  8000/.  was  drawn  in  consequence.  The 
question  was,  whether  this  was  a fraudulent  preference  of 
the  insurance  company  ; and  the  court  held  that  it  was  not, 
although  the  demand  was  in  consequence  of  the  information 
of  the  bankrupt,  for  the  purpose  of  another  fraudulent  pre- 
ference, and  although  there  was  no  pressure  beyond  the  pre- 
sentment of  a banker’s  check,  upon  a bank  on  the  eve  of 
stopping  payment. 

Marshall  v.  Lamb,  5 Ad.  & El.  114, — The  question  of 
fraudulent  preference  is  in  this  case  left  to  the  jury,  who  re- 
turn a verdict  subject  to  a point  of  nonsuit  reserved  ; and 
the  nonsuit  was  afterwards  refused,  it  being  a clear  case  of 
voluntary  preference,  that  is  to  say,  a payment  of  a sum  of 
money  to  clear  off  a mortgage  on  the  separate  property  of 
the  wife,  for  her  benefit  and  not  for  the  benefit  of  the  cred- 
itors. It  was  in  fact  rather  a fraudulent  payment  or  gift, 
than  a fraudulent  preference. 

Turquand  v.  Yanderplank,  10  M.  & W.  180. — This  was 
a special  case  made  at  the  assizes,  when  it  was  suggested 
by  Lord  Abinger,  that,  as  the  facts  were  almost  wholly  un- 
disputed, it  should  be  left  to  the  Court  of  Exchequer  to 
determine  in  what  manner  the  verdict  should  be  entered. 
Afterwards,  on  the  argument,  Lord  Abinger  himself  said 
that  it  was  properly  for  the  consideration  of  a jury,  and  per- 
haps ought  not  to  have  been  made  a special  case  at  all ; 
but  it  was  decided,  because  the  court  were  able  to  dispose 
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of  it  without  pronouncing  on  the  question  of  fraudulent 
preference. 

After  a careful  examination  of  these  and  other  decisions, 
I am  led  to  the  following  conclusion,  as  to  the  case  before 
us.  First,  as  regards  the  alleged  avoidance  of  this  assign- 
ment of  the  debts  contained  in  a certain  ledger  : 1st,  That 
it  is  not  on  the  face  of  it,  an  assignment  ot  the  whole  effects 
of  the  trader,  or  the  whole  with  any  ascertained  excep- 
tion. 2ndly,  That  the  assignment  appearing  to  be  for  a 
part  of  the  trader’s  property,  there  is  no  sufficient  evidence 
as  to  the  state  of  the  remainder,  to  warrant  the  court  to 
assume,  neither  was  it  assumed  at  the  trial,  or  undisputed, 
that  the  remaining  property  was  unimportant.  3rdly,  That 
mere  insolvency  or  inability  to  pay  the  whole  of  a trader’s 
debts,  is  not  sufficient  to  make  an  assignment  of  a portion 
of  his  effects  jper  se  an  act  of  fraudulent  preference.  And 
4thly,  That  it  was  not  left  to  the  jury,  upon  such  evidence 
as  was  before  them,  that  this  assignment  was  of  the  whole 
or  nearly  the  whole  of  the  trader’s  effects.  And  there  is 
nothing  in  the  finding  of  the  jury,  to  shew  that  they  so  con- 
sidered it.  I therefore  do  not  consider  this  case  to  come 
within  the  class,  in  which  assignments  in  favor  of  one 
creditor  are  fraudulent  se,  without  the  other  ingredients 
of  voluntary  preference,  in  contemplation  of  bankruptcy. 
Then  I do  not  consider  this  assignment  made  an  act  of 
fraudulent  preference,  because  it  appears  on  the  face  of  the 
deed,  that  it  in  effect  prefers  one  creditor  to  others',  and 
because  it  is  not  shewn  to  have  been  made  under  what  the 
law  calls  duress.  All  payments  and  securities  in  full,  made 
by  an  insolvent  trader,  are  necessarily  preferences  in  effect, 
yet  they  are  not  all  void  in  acts  of  bankruptcy,  bfeither  do 
I think  that  the  trust  contained  in  this  deed,  to  pay  other 
creditors  with  the  residue  ratably,  after  payment  of  the 
trustee  creditor  in  full,  makes  this  assignment  any  worse, 
than  if  it  contained  a provision  for  the  residue  to  be  paid  to 
the  trader  himself,  or  than  if  it  contained  no  provision  as  to 
the  residue  of  all.  The  case  I before  cited,  Morgan  v.  Horse- 
man, 3 Taunt.  241,  appears  to  hk)  to  be  clear  authority. 
There  was  an  assignment  to  pay  an  urgent  creditor,  10,000/1. 
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£ind  to  other  creditors,  who  were  not  urgent,  their  debts,  to 
the  exclusion  of  remaining  creditors,  and  there  was  no 
legal  duress ; yet  the  assignment  was  good  as  regards  the 
urgent  creditors;  and  an  act  of  bankruptcy  only  so  far  as  it 
was  voluntary.  It  follows  then,  that  to  make  this  assign- 
ment to  the  defendant  void,  as  against  him,  it  must  have 
been  voluntary  in  the  sense  in  which  that  terra  is  used  in 
the  English  cases;  and  I can  find  no  case  of  an  assignment, 
or  payment  of  part  of  a trader’s  effects,  which  has  been 
adjudged  a fraudulent  preference,  in  which  the  fact  of 
voluntariness  was  not  either  admitted,  or  undisputed,  or 
stated  as  a part  of  the  case  referred  from  Chancery,  or  else 
submitted  to  the  jury.  In  this  case,  I think  there  was 
sufficient  evidence  to  be  submitted  to  the  jury ; but  I do 
not  find  that  it  either  engaged  the  consideration  of  my 
brother  McLean,  or  of  the  jury,  or  that  it  was  considered 
by  either  as  important.  The  attention  of  the  jury  was,  on 
the  contrary  called  to  the  question  of  knowledge  on  the 
part  of  the  defendant,  whether  the  defendant  knew  that 
there  would  not  be  enough  left  for  the  other  creditors.  A 
sale  to  a purchaser  may  be  avoided,  because  he  knew  that 
it  was  made  for  the  purpose  of  evading  payment  of  credi- 
tors, or,  in  England,  after  an  act  of  bankruptcy  committed, 
a payment  to  a creditor  may  be  avoided  because  of  his 
knowledge  of  such  a fact ; but  up  to  the  time  of  bankruptcy, 
whether  it  follows  immediately  upon  the  commission  of 
the  act  of  bankruptcy,  or  upon  the  issue  of  a commission, 

I know  of  no  rule  of  law  to  prevent  creditors  being  urgent 
for  and  requiring  security  in  full,  merely  ’ because  their 
debtor  is  insolvent  or  on  the  eve  of  bankruptcy.  The 
knowledge  or  suspicion  of  these  facts  is  to  be  found  in 
many  of  the  English  cases,  without  being  considered  of 
importance  as  avoiding  the  transactions.  On  the  contrary, 
the  urgency  of  creditors  arising  from  the  knowledge  or 
suspicion  of  insolvency,  has  been  repeatedly  held  to  relieve 
the  transaction  in  question  from  the  character  of  a fraudu- 
lent preference,  and  in  no  case  that  I have  found  has  it 
been  held  to  give  it  that  character. 

It  appears  to  me,  for  these  reasons,  that  this  case  should 
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he  submitted  to  another  jury,  and  the  more  so,  as  it  is  not 
the  sum  for  which  this  action  is  brought,  which  is  alone 
involved  in  the  event  of  the  cause,  the  parties  having 
agreed  to  abide  the  event,  as  to  the  whole  of  the  effects  as- 
signed. 

Draper,  J.,  being  in  the  Practice  Court  during  the  argu- 
ment, gave  no  judgment. 

Per  Cur. — Eule  for  new  trial  discharged. 

Sullivan,  J.,  dissentiente. 


Turner  v.  Ham. 

Disjunctivelreplication — Surplusage  and  repugnancy  in  pleas. 

Action  on  a bond.  Plea — that  bond  was  obtained  from  defendant,  by 
Ham  and  others  in  collusion  with  him,  by  fraud,  &c.  Replication — 
that  bond  was  not  obtained  by  fraud  of  Ham  and  others  in  collusion, 
&c.  Demurrer — ^that  replication  should  have  been  in  the  disjunctive. 
Held,  per  Cur  replication  good. 

Action  on  a bond.  Plea — that  bond  was  obtained  from 
defendant,  by  Ham  and  others  in  collusion  with  him,  by 
fraud,  &c.  Eeplication — that  bond  was  not  obtained  by 

fraud  of  Ham  and  others  in  collusion,  &c.  Demurrer — that 
replication  should  have  been  in  the  disjunctive. 

There  were  several  other  pleas  which  were  demurred  to  ; 
■the  points  may  easily  be  gathered  from  the  judgment  of  the 
•court — they  are  so  clear  as  to  make  a more  lengthened  re- 
ference to  them  unnecessary. 

for  the  demurrer.  Hagarty  contra.  The  cases 

cited  on  the  argument  were 1 Saund.  316  ; 2 Saund.  20'7. 

4 B.  & C.  W T2  M.  & Hr.  1 ; Cox  v.  Cox,  4 U.  0.  E.  207. 
Eoeinson,  C.  j.,  delivered  the  judgment  of  the  court. 

The  replication  is  not  bad,  I think,  for  the  cause  alleged, 
though  it  would  have  been  better  to  have  denied  the  plea 
disjunctively. 

It  does  not  compel  the  defendant  to  prove  more  than 
would  mak  e a good  defence  under  his  plea.  The  appear- 
ance of  duplicity  is  only  occasioned  by  the  plaintiff  having 
followed  the  language  of  the  defendant’s  plea.  I refer  to 
the  case  in  this  court  of  Gox  v.  Cox.  4 U.  C.  E,  207,  and  the 
cases  cited  in  it. 
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The  fifth  plea  we  consider  good.  ‘It  speaks  of  the  saidi 
sumoi  ten  shillings,  and  it  is  quite  clear  what  that  sum  is, 
the  words  inserted  afterwards,  ‘fin  the  said  writing  obliga- 
tary  mentioned,”  can  do  no  harm.  The  defendant  meant 
to  refer  to  the  condition  rather  than  the  bond,  but  the* sum 
intended  is  quite  evident,  and  the  reference  to  the  writing 
obligatory,  is  mere  surplusage,  and  cannot  hurt. 

The  sixth  plea  is  rather  less  subject  to  the  exception  taken 
than  the  fifth  plea  is,  for  it  makes  express  reference  to  the 
declaracion,  and  therefore  we  can  be  in  no  doubt  what  sum 
is  referred  to;  and  what  is  said  of  the  writing  obligatory,  is 
surplusage  and  does  no  harm. 

The  seventh  plea  is  informal  and  bad,  for  the  repugnancy 
in  the  sums  mentioned. 

The  eight  plea  is  objected  to,  only  on  the  same  grounds 
as  the  fifth  and  sixth,  and  is  not  in  our  opinion  insutficient,. 
for  the  same  reasons  that  we  have  held  those  pleas  sustain- 
able. 

The  ninth  plea  is  clearly  good.  The  plaintiff  rests  his- 
demurrer  upon  a nice  point  of  iiractice,  and  one  which  does 
not  apply  here. 

Per  Cur Judgment  for  the  defendant  on  all  the 

pleas  but  the  seventh,  and  as  to  that,  the 
defendant  may  amend  by  paying  costs 


Cutwater  v.  Dafoe. 

A'ppeal  from  District  Courts  on  special  points  of  demurrer — Trespass — 
Justification  under  fi.  fa.  —Return  of  writ. 

Semble,  that  upon  appeals  to  this  court  from  the  District  Courts — on . 
points  of  special  demurrer — it  does  not  follow  that  effect  will  be  given 
to  all  objections  which  would  be  allowed  to  prevail  in  this  court. 

A plea,  justifying  an  act  of  trespass  in  seizing  goods,  &c.,  under  a writ 
of  fi.  fa. , must  shew  that  the  goods  were  seized  before  the  return  of 
the  writ. 

Appeal  from  the  District  Court  of  the  Yictoria  District. 
Trespass  for  seizing  and  selling  cattle.  Plea  justification 
under  a writ  of  fi.  fa.  issued  from  the  Division  Court,  with- 
out an  averment  that  the  goods  were  seized  before  the  return? 
of  the  writ.  Demurrer  on  this  ground,  and  on  a number  of 
other  special  grounds.  The  plea  was  held  good  in  the  courts 
below  ; this  decision  was  appealed  from. 
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The  grounds  of  special  demurrer  are  not  stated,  as  the 
court  above  expressed  no  opinion  thereupon,  for  the  reason 
they  have  assigned. 

Eobinson,  C.  X,  delivered  the  judgment  of  the  court. 

It  must  not  be  assumed,  so  far  as  my  opinion  is  con- 
cerned, that  upon  appeals  to  this  court  from  decisions  in  the 
District  Court,  upon  special  demurrers,  (which  I cannot 
imagine  the  legislature  ever  intended  to  allow),  effect  must 
necessarily  be  given  to  every  objection  in  pleadings, 
which  would  be  allowed  to  prevail  in  the  supreme  court. 

Upon  any  of  the  twenty-five  special  causes  of  demurrer, 
with  which  the  record  in  this  case  was  unreasonably  loaded, 
I give  no  opinion,  so  far  as  they  seem  to  be  unsustainable 
otherwise  than  on  special  demurrer,  but  there  is  at  least  one 
exception,  which  we  think  we  must  give  effect  to  as  a sub- 
stantial objection — it  is  not  averred  that  the  goods  were 
seized  before  the  return  of  the  writ.  We  think,  that  on  that 
ground,  the  judgment  below  must  be  reversed,  and  the 
judgment  be  given  for  the  plaintiff  on  the  demurrer — but 
with  leave  to  amend  on  payment  of  costs. 

Per  Cur. — Judgment  below  reversed. 


McKay  v.  Cameron, 

Action  against  bailee  for  loss  of  horse  and  buggy  by  careless  driving — argu- 
mentative and  other  defective  pleas — Demurrer. 

Special  assumpsit  against  bailee  for  killing  a horse  let  to  hire,  by  care- 
less and  immoderate  driving,  and  breaking  buggy  and  harness,  and 
not  returning  them. 

3rd  plea. — That  horse  was  a run-away  horse,  and  that  the  damage  was 
occasioned  thereby. 

4th  plea. — That  the  plaintiff  hired  the  horse,  knowing  him  to  be  a run- 
away ; and  that  the  horse  ran  away  without  the  fault  of  the  defen- 
dant. 

5th  plea. — That  the  defendant  did  offer  to  return  the  buggy  and  harness 
— but  in  the  broken  state  they  were  in  after  the  run-away. 

Demurrer  to  3rd,  4th  and  5th  pleas.  Held,  per  Cur. — Pleas  bad. 

Special  assumpsit  against  bailee  for  killing  a horse,  let 
to  hire,  by  careless  and  immoderate  driving,  and  breaking 
buggy  and  harness  and  not  returning  them. 

3rd  plea. — That  horse  was  a run-away  horse,  and  that  the 
damage  was  occasioned  thereby. 

4th  plea. — That  the  plaintiff  hired  the  horse,  knowing  him 
to  be  a run-away  horse;  and  that  the  horse  ran  away  with- 
out the  fault  of  the  defendant. 
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5th  plea, — That  the  defendant  did  offer  to  return  thebuggy 
and  harness,  but  in  the  broken  state  they  were  in  after  the 
run-away. 

Demurrer  to  the  third  plea : that  the  said  third  plea 
amounted  to  no  denial  of  the  carelessness  of  the  defendant  in 
the  said  declaration  mentioned,  and  was  no  answer  to  the 
matters  alleged  in  the  same ; and  also,  for  that  it  was  not 
shewn  that  the  said  horse  did  run  away ; nor  did  it  aver 
that  the  said  plaintiff  knew  that  the  said  horse  was  a run- 
away horse,  or  unfit  safely  to  go  or  proceed  on  the  said 
journey ; and  also,  that  the  matters  therein  stated,  might 
have  been  given  in  evidence  under  the  general  issue,  if  the 
same  offered  any  defence  to  the  said  action. 

Demurrer  to  fourth  plea : that  the  said  fourth  plea  was 
no  answer  to  the  breaches  in  the  declaration  mentioned, 
and  did  not  deny  that  he,  the  defendant,  immoderately,  vio- 
lently, carelessly  and  improperly,  drove  and  used  the  said 
horse  and  buggy  and  • harness ; and  also,  for  that, 
although  the  said  fourth  plea  proposed  to  all  the  said  de- 
claration, it  did  not  answer  the  same  ; and  also,  that  if  the 
said  fourth  plea  amounted  to  any  defence,  the  matters  there- 
in contained  might  have  been  given  in  evidence  under  the 
general  issue. 

Demurrer  to  fifth  plea : that  it  was  no  answer  to  the  dec- 
laration, and  did  not  deny  that  the  defendant  so  immoder- 
ately, violently,  carelessly,  and  improperly  drove  and  used 
and  managed  the  said  horse,  that  the  said  horse  became  and 
and  was  so  greatly  hurt  and  injured  as  in  the  said  declara- 
tion mentioned. 

Hector  for  the  demurrer.  Martin,  of  Hamilton,  contra. 
The  cases  cited  in  the  argument  were — 2 A.  & E.  834,  N.  S.; 
3 Dowl.  379 ; 3 Camp.  5 ; Smith’s  Leading  Cases,  100  ; 2 
Chit.  Eep.  402. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  third  plea  is  undoubtedly  bad,  for  it  rests  the  defence 
on  the  imputed  bad  qualities  of  the  horse  which  the  defen- 
dant had  hired,  without  shewing  how  the  horse,  being  a 
run-away  horse,  occasioned  the  injury,  and  without  even 
asserting  explicitly  that  it  did.  It  neither  denies,  nor  con- 
fesses and  avoids  the  breach  of  contract  complained  of. 
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The  fourth  plea  is  also  bad,  because  it  does  not  answer  the 
alleged  failure  to  deliver  back  the  buggy  and  harness.  If 
this  plea  could  be  allowed  to  be  a full  answer  to  the 
declaration,  then  it  would  follow,  that  whenever  a person 
who  has  hired  a horse  and  carriage,  has  the  bad  luck  to 
have  them  damaged  in  his  service,  he  need  give  himself  no 
trouble  about  returning  or  offering  to  return  them,  but  will 
be  entitled  to  keep  them. 

It  is  true,  the  plea  states  that  the  buggy  and  harness  had 
become  useless  and  of  no  value,  which  could  scarcely  be  lit- 
erally true  unless  they  were  annihilated;  and  at  all  events, 
the  defendant  was  not  entitled  to  keep  them,  because  they 
had  been  spoiled  in  his  service. 

The  fifth  plea  rests  the  defence  on  matters  referred  to  in 
the  fourth  plea — and  the  defence,  therefore,  so  far  as  it  is 
necessary,  depends  for  its  support  on  the  fourth  plea,and  must 
be  subject  to  any  exceptions  which  that  plea  is  subject  to. 

Both  are  in  point  of  form  bad,  as  neither  confessing 
and  avoiding,  por  formally  traversing  the  declaration. 

The  declaration  charges  immoderate,  careless,  and  im- 
proper driving,  as  having  led  to  the  death  and  consequent 
non-delivery  of  the  horse ; as  to  the  buggy  and  harness,  it 
does  not  state  them  to  have  been  injured,  but  merely  com- 
plains of  their  not  being  returned. 

In  this  fifth  plea,  the  defendant  applies  himself  only  to  ac- 
counting for  not  delivering  back  the  buggy  and  harness ; 
and  he  does  so  by  pleading  that  the  horse  was  a run-away 
horse,  as  the  plaintiff  well  knows ; that  while  he  (defen- 
dant) was  quietly  and  leisurely  proceeding,  the  horse, 
without  any  fault  of  his,  ran  away  and  destroyed  the  buggy 
and  harness  ; that  they  became  useless  and  of  no  value. 

Then  the  effect  of  the  fifth  plea  is,  to  take  up  this  state- 
ment in  the  fourth  plea  up  to  this  point,  and  to  add  to  it, 
that  he  offered  to  deliver  up  the  buggy  and  harness  to  the 
plaintiff  in  the  damaged  state  in  which  they  were,  and  that 
plaintiff  would  not  receive  them. 

Now  all  this  clearly  would  be  no  defence,  unless  what  the 
plaintiff  charges,  viz.,  the  immoderate,  careless,  and  im- 
proper driving  of  the  horse,  be  untrue;  and  this  the  de- 
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fendant  does  not  deny,  so  that  no  issue  can  be  properly  rais- 
ed upon  it ; he  does  so  argumentatively  only,  saying  that 
the  horse,  without  any  fault  of  his  and  while  he  was  quietly 
and  leisurely  proceeding  on  his  journey,  ran  away.  So  here  we 
have  two  affirmatives  which  do  not  make  an  issue.  The 
plaintiff  says  that  the  defendantdrove  immoderately,careless- 
ly  and  improperly.  The  defendant  says  he  was  quietly  and 
leisurely  proceeding  on  his  journey,  and  the  horse  ran  away 
without  any  fault  of  his.  The  defendant  should  have  de- 
nied in  express  terms,  that  he  was  driving  immoderately 
at  the  time  of  the  accident  ; and  he  should  further  have 
affirmed  expressly,  that  the  breaking  of  the  carriage  and 
harness,  was  an  inevitable  consequence  of  the  running 
away  of  the  horse,  and  could  not  have  been  avoided, 
under  the  circumstances. 

When  the  horse  ran  away,  it  made  it  incumbent  on  the 
defendant  to  act  with  ordinary  care  and  skill  in  the  exi- 
gency, and  to  prevent  the  carriage  being  destroyed,  if  he 
could;  he  only  pleads  that  the  running  away  of  the 
horse  was  from  no  fault  of  his ; he  does  not  aver  that  the 
destruction  of  the  carriage  and  harness  was  from  no  fault 
of  his — he  treats  them  as  if  they  happened  of  course.. 

Per  Cur. — Judgment  for  plaintiff  on  demurrer. 


Gates  v.  Devenish. 

Statute  labour — where  to  he  performed — Conviction  not  set  aside,  a protec- 
tion to  magistrate, 

A party,  to  save  himself  from  fine,  must  perform — when  called  upon — 
his  statute  labour  within  the  division  of  the  township  in  which  Ae 
resides. 

A conviction  made  by  a magistrate,  so  long  as  it  has  not  been  set  aside, 
protects  him  against  an  action  for  trespass. 

Special  case. — This  was  an  action  of  trespass  against 
the  defendant,  who  is  a magistrate  for  the  Home  District, 
for  seizing  a cow  of  the  plaintiffs.  The  declaration,  which 
was  filed  in  Jul}^  last,  was  in  the  ordinary  form.  The 
defendant  pleaded  not  guilty  per  statute.  The  cause  was 
ready  for  trial  at  the  last  assizes  for  the  Home  District. 

It  was  admitted  that  the  plaintiff  was  an  inhabitant  of 
the  township  of  Scarborough ; he  was  called  upon  on  the 
ninth  day  of  July,  1847,  within  the  time  fixed  by  the  statute. 
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■by  the  overseers  of  highways  for  the  division  of  that  town- 
:ship  in  which  he  resided,  to  perform  the  statute  labour  upon 
a certain  highway  in  that  division,  according  to  the  provi- 
sions of  1 Yic.  ch.  21.  He  refused,  and  produced  the  fol- 
lowing certificate  of  the  two  district  councillors  for  the  dis- 
trict : 

“This  is  to  certify  that  Jonathan  Gates  has  agreed  with 
ithe  councillors  of  the  township  of  Scarborough,  that  he  shall 
have  the  privilege  of  doing  his  statute  labour  together  with 
his  sons,  on  the  road  between  lots  18  and  19. 

“ Peter  Secor,  D,  C. 

William  Paterson,  H.  C. 

“May  8th,  1847.” 

It  was  admitted  that  the  road  mentioned  in  this  certificate 
was  not  in  the  division  in  which  plaintiff  resided,  but  in 
another  division  of  the  township,  at  a considerable  distance 
therefrom,  and  that  the  plaintiff  duly  performed  his  statute 
labour  on  the  road  mentioned  in  the  certificate  ; that 
Messrs.  Secor  and  Paterson  were  at  the  date  thereof  the 
district  Councillors  of  Scarborough  ; and  that  the  overseers 
of  highways,  in  the  divisions  in  which  plaintiff  resided, 
having  made  complaint  before  defendant,  then  being  such 
magistrate  as  aforesaid,  he,  with  a full  knowledge  of  all  the 
premises,  issued  his  warrant,  under  the  22nd  section  of  the 
above  act,  to  levy  the  fine  for  six  days’  work  and  costs, 
which  was  accordingly  done. 

It  was  admitted  that  notice  on  the  defendant  was  duly 
served,  and  that  this  action  would  be  in  this  form,  and  the 
plaintiff  be  entitled  to  recover,  in  case  the  abo  ve  mentioned 
certificate  was  sufficient  excuse  to  the  plaintiff. 

It  was  admitted  that  no  by-law  or  order  of  the  District 
.'Council  for  the  Home  District  had  been  passed,  authorizing 
the  township  councillors  to  give  such  a certificate,  or  in 
anywise  altering  the  law  touching  statute  labour,  from  that 
established  by  1 Yic.  ch.  21,  or  any  other  enactment. 

The  following  act  of  the  Warden  and  Council  of  the 
Home  District  was  passed  12th  February,  1842,  and  was  ad- 
mitted to  have  been  in  force  since  then : 

“Whereas,  by  a certain  act  of  the  legislature  of  the  pro- 
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vince  of  Canada,  passed  in  the  fourth  and  fifth  years  of  the 
reign  of  her  present  majesty  Queen  Victoria,  entitled  ‘ An 
Act  to  provide  for  the  better  internal  government  of  that 
part  of  this  province  which  formerly  constituted  the  pro- 
vince of  Upper  Canada,  by  the  establishment  of  local  or 
municipal  authorities  therein,’  it  is,  among  other  things, 
enacted,  that  all  and  every  the  power  and  authority,  which 
by  any  act  or  acts  in  force  within  that  part  of  this  province 
which  formerly  constituted  the  province  of  Upper  Canada, 
are  now  vested  in  the  justices  of  the  peace  for  the  several 
districts,  with  regard  to  highways  and  bridges,  or  work 
connected  therewith,  shall,  after  the  first  day  of  January, 
1842,  become  and  be  vested  in,  and  maybe  exercised  by  the 
district  council  for  such  districts  respectively  within  the 
limits  thereof.  And  whereas  it  is  necessary  for  the  due 
execution  of  the  powers  therein  granted,  and  for  the  better 
protection  and  management  of  the  local  interests  of  her 
Majesty’s  subjects,  that  the  power  hitherto  vested  in  and 
exercised  by  the  justices  of  the  peace  acting  within  any 
division  of  this  district,  so  far  as  the  same  has  been  vested 
in  the  district  council,  shall  be  exercised  by  the  councillors 
within  their  several  townships  respectively.  Be  it  enacted 
by  the  Warden  and  Councillors  of  the  Home  District,  that 
from  and  after  the  passing  of  this  act,  that  all  and  every  the 
power  and  authority  which,  by  any  act  or  acts  in  force 
within  that  part  of  the  province  which  formerly  constituted 
the  province  of  Upper  Canada  previously  to  the  passing  of 
the  before  recited  act,  was  vested  in  the  justices  of  the 
peace  acting  within  any  division  of  the  district,  so  far  as 
the  same  has  been  conferred  upon  the  district  council,  shall 
be  exercised  by  the  councillors  of  this  district,  acting  within 
the  township  or  townships  for  which  they  may  have  been 
elected  respectively.” 

The  question  for  the  opinion  of  that  court  was,  whether 
the  district  councillors  of  a township  have  the  power  to 
authorise  a party  liable  to  perform  statute  labour  in  that 
township,  to  perform  it  in  any  other  division  than  that  in 
which  he  resides.  • And  if  the  court  should  be  of  opinion 
that  the  said  councillors  have  such  power,  that  then  a ver 
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dictwastobe  entered  for  the  plaintiff,  with  five  pounds 
damages;  but  if  the  court  should  be  of  a contrary  opinion, 
then  a verdict  was  to  be  entered  for  the  defendant. 

Ragarty  for  the  plaintiff.  Dr.  Connor  for  the  defendant. 
The  statutes  referred  to  were — 1 Yic.  ch.  21,  sec.  20,  29,  30, 
50;  4&  5 Yic.  ch.  10,  sec.  45;  By-law  of  District  Council, 
in  February,  1842;  3 Yic.  ch.  10;  59  Ceo.  III.  ch.  9,  sec.  27. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  conviction,  which  is  admitted  to  have  been  made  by 
the  defendant  as  a magistrate,  protects  him  from  this  action 
so  long  as  it  has  not  been  set  aside,  and  therefore  we  cannot 
give  any  other  judgment  than  for  the  defendant. 

We  can  find  nothing  in  any  of  the  statutes  referred  to, 
or  in  the  by-law  laid  before  us,  which  would  uphold  the  cer- 
tificate granted  by  Messrs.  Secor  and  Paterson ; nor  can  we 
find  anything  in  any  statute,  which  would  at  any  time  have 
upheld  a certificate  such  as  has  been  given  here,  if  it  had 
been  granted  by  a justice  of  the  peace.  We  are  of  opinion 
therefore,  that  the  defendant  is  entitled  to  a verdict. 

Fer  Cur. — Postea  to  defendant. 


Bays  v.  Euttan,  Sheriff. 

Pleadings-^Return  by  Sheriff  to  a writ  of  fi.  fa. — When  an  estop'pel 
against  plaintiff. 

To  an  action  against  a sheriff  for  a false  return  of  nullo  bona  to  a writ  of 
fi.  fa.  the  bare  fact,  that  the  plaintiff,  after  such  return,  sued  out  a ca. 
sa. — will  be  no  defence — unless  it  be  further  averred  in  the  plea,  that 
the  plaintiff  accepted  the  return  of  nulla  bona^  with  a knowledge  at  the 
time  that  it  was  false. 

Declaration. — Case  against  a sheriff  on  two  counts,  for  a 
false  return  to  a writ  of  fi.  fa.  1st,  for  seizing  and  levying 
and  a false  return.  2ndly.  For  not  levying,  and  a false  re- 
turn. 

Plea. — And  for  a further  plea  in  this  behalf,  the  defendant 
to  the  first  count  of  the  said  declaration  says,  that  the  plain- 
tiff ought  not 'to  be  admitted  or  received  to  sa}^,  as,  &c.,  that 
the  defendant  falsely  and  deceitfully  returned  to  the  court  of 
our  said  lady  the  Queen,  at  Toronto,  upon  the  said  writ  in 
the  first  count  mentioned,  that  the  said  Alexander  G.  Allan 
had  not  any  goods  or  chattels  in  his,  the  sheriff’s  district. 
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whereof  he  could  cause  to  be  levied  the  damages  in  that 
count  mentioned,  or  any  part  thereof,  because  the  defendant 
as  to  the  first  count  of  the  said  declaration,  says,  that  the 
plaintiflP,  at  the  time  of  the  return  of  the^.  fa.  therein  men- 
tioned, accepted  from  the  defendant,  as  such  sheriff  as 
aforesaid,  the  said^.  fa.  with  the  return  to  the  same,  as  in 
the  said  count  is  mentioned,  that  the  said  Alexander  G. 
Allan,  had  not  any  goods  or  chattels  in  the  said  district, 
whereof  the  defendant,  as  such  sheriff,  would  cause  to  be 
levied,  the  damages  aforesaid,  or  any  part  thereof — as  true. 
And  the  defendant  further  says,  that  the  plaintiff  upon  such 
return,  and  believing  the  same  return  as  true,  did  afterwards, 
and  long  before  the  commencement  of  this  suit,  to  wit,  &c., 
at  Toronto,  sue  and  prosecute  out  of  this  honourable  court, 
a certain  other  writ,  called  a capias  ad  satisfaciendum^ 
directed  to  defendant,  as  such  sheriff  as  aforesaid,  by  which 
said  writ,  after  reciting,  &c.,  was  endorsed,  &c.,  and  deli- 
vered to  sheriff,  &c.  And  the  defendant  says,  that  the 
return  of  the  writ,  as  in  the  first  count  mentioned,  and  as 
above  in  this  plea  contained,  to  the  said  writ,  in  the  first 
count  mentioned,  has  always,  since  the  making  of  the  same 
return,  been  treated,  accepted  and  acted  upon  by  the  plain- 
tiff as  a true  return ; and  as  a true  return,  and  founded  upon 
the  same  as  aforesaid,  the  plaintiff  sued  out  the  capias  ad 
satisfaciendum,  above  in  this  plea  mentioned,  and  the  said 
capias  ad  satisfaciendum,  from  the  sueing  out  of  the  same, 
has  not  been  abandoned  or  countermanded  or  waived  by 
the  plaintiff,  or  set  aside  or  vacated  in  any  way ; and  the 
same  writ  has  at  all  times  been  treated  by  the  plaintiff  as  a 
valid,  effectual  and  operative  writ,  for  the  purposes  in  the 
same  writ  expressed,  and  to  conclude  the  plaintiff  denying 
the  truth  of  the  return  to  the  writ,  in  the  first  count  men- 
tioned, and  after  which  said  return  to  the  said  capias  ad  sat- 
isfaciendum issued,  and  to  bring  the  defendant,  as  such  sher- 
iff, to  obey  the  commands  thereof,  and  the  direction  of  the 
same  endorsement;  and  this  the  defendant  is  ready  to 
verify,  &c.  Wherefore  he  prays  judgment,  if  the  plaintiff 
ought  to  be  admitted  or  received  to  say,  that  the  defendant 
falsely  and  deceitfully  returned  to  the  said  court,  upon  the 
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said  writ,  in  first  count  mentioned,  that  the  said  Alexander 
G.  Allan  had  not  any  goods  or  chattels  in  his,  the  defen- 
dant’s district,  whereof  he  could  cause  to  he  levied  the 
damages  in  the  first  count  mentioned,  or  any  part  thereof. 

Same  plea  to  second  count. 

Demurrer  : that  the  said  plea  is  double  and  multifarious, 
and  attempts  to  put  in  issue  several  distinct  and  traversable 
facts,  to  wit,  first,  the  fact  that  the  plaintiff  accepted  the 
return  to  the  writ  of  fi.  fa.y  in  the  first  count  of  the  declara- 
tion complained  of,  and  alleged  to  be  false,  as  a true  return  ; 
and,  secondly,  that  the  plaintiflP,  after  the  said  return,  treat- 
ing the  tame  as  true,  sued  out  a writ  of  capias  ad  satisfacien- 
dum upon  the  said  writ  and  return,  and  acted  thereon. 

That  it  is  also  uncertain  whether  the  said  plea  is  intend- 
ed as  a justification  of  the  alleged  false  return,  in  the  first 
count  complained  of,  or  an  answer  to  the  same,  by  reason 
of  a waiver,  release,  discharge  or  satisfaction  by  or  to  the 
plaintiff,  of  the  grievances  complained  of  in  the  said  first 
count,  in  either  of  which  cases  the  said  plea  is  informal  and 
defective  ; for  that  it  is  not  thereby  shewn  that,  at  the  time 
of  the  acceptance  by  the  plaintiff  of  the  said  false  return, 
the  plaintiff  had  any  knowledge  or  notice  that  the  same  was 
false,  or  that  the  defendant  had  in  fact  levied  the  amount  of 
the  said  writ,  as  in  the  first  count  alleged.  Nor  is  it  by  the 
said  plea  shewn  that  the  plaintiff  released  or  discharged  the 
defendant  from  the  causes  of  action  in  the  said  count  first 
set  forth  and  complained  of,  by  any  binding  or  legal  instru- 
ment ; nor,  if  the  said  plea  is  intended  as  an  answer  to  the 
first  count,  by  reason  of  the  plaintiff  having  obtained  satis- 
faction of  his  judgment  by  the  issuing  forth  of  the  writ  of 
capias  ad  satisfaciendum/i^  \t  that  the  defendant,  as 

such  sheriff  as  aforesaid,  ever  executed  the  said  writ  of 
capias  ad  satisfaciendum^  or  that  the  plaintiff  was  thereby  in 
anywise  satisfied  his  said  judgment.  And  for  that  also,  the 
defendant,  by  the  said  plea  confessing  the  falsity  of  the 
return  to  the  said  writ  of  fiieri  facias,  in  the  said  first  count 
complained  of,  and  the  said  grievances  therein  set  forth, 
shews  no  good  or  valid  avoidance  of  the  same. 

18  6 V,  c.  Q.  B. 
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Eccles  for  the  demurrer.  D.  B.  Bead  contra.  The  cases 
cited  on  the  argument  were — 1 C.  & P.  154  ; 4 P.  & D.  112  ; 

2 P.  & D.  556  ; 10  A.  & E.  613  ; E.  & M.  310  ; Starkie  Ev. 

3 vol.  1018  ; Smith’s  leading  cases,  544,  511  ; 10  B.  & C.. 
468.  4 M.  & Gr.  209;  2 Bing.  10  ; 6 Taunt.  202  ; 1 Bing. 
339  ; 6 A.  & E.  475. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Both  of  these  pleas  are  in  our  opinion  bad  in  substance, 
as  constituting  no  defence ; for  they  rely  on  the  bare  fact  of 
the  plaintiff  having  believed  the  sheriff’s  return  to  be  true, 
and  suing  out  a ca.  sa.  in  consequence,  as  estopping  him 
from  shewing  that  when  the  return  was  made,  it  was  false 
to  the  knowledge  of  the  sheriff,  though  not  to  the  know>. 
ledge  of  the  plaintiff,  who  accepted  it. 

It  would  be  contrary  to  all  reason  that  such  should  be 
the  legal  consequence  of  putting  faith  in  the  acts  of  a public 
officer  ; for  so  far  as  regards  the  facts  stated  in  the  first 
count,  it  would  amount  to  this — that  if  a sheriff,  having 
levied  the  debt  under  a fi.  fa.,  could  continue  to  keep  the 
plaintiff  in  ignorance  of  it,  and  lead  him  to  accept  a return 
of  nulla  bona,  and  then  sue  out  a ca.  sa.  upon  it,  the  sheriff 
might  then  keep  the  money ; and  though  the  injustice  would 
not  be  so  striking  in  regard  to  the  cause  of  action  stated  in 
the  second  count,  yet  the  legal  effect  would  be  the  same  ; 
because  when  the  sheriff  has  notice  that  there  were  goods 
which  he  ought  to  have  seized  under  the  fi.  fa.,  and  yet 
gets  the  plaintiff,  while  in  ignorance  of  the  truth,  to  trust  to 
his  return  that  there  were  no  goods,  and  to  sue  out  a ca.  sa.,. 
he  might  by  that  contrivance  screen  himself  from  the  con- 
sequence of  the  most  negligent  or  corrupt  conduct  on  his 
part,  and  might  wholly  defeat  the  plaintiff’s  remedy. 

The  case  of  Piccard  v.  Sears,  6“  A.  & E.  475,  and  of 
Goslin  V.  Byrnie,  7 Bing.  339,  cited  for  the  defendant,  are-- 
ao  doubt  very  sound  and  just  decisions  ; but  they  rest  upon 
the  principle,  that  where,  upon  the  statements  or  acquies- 
cence of  one  party,  another  has  been  induced  so  to  act  that 
it  would  affect  his  interests,  if  what  he  did  under  an  impres- 
sion of  the  truth  of  what  was  made  appear,  should  be  suffer- 
ed afterwards  to  be  reversed — then  he  shall  be  protected. 
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Bat  here  the  defendant  is  endeavoring  to  protect  himself, 
not  by  shewing  that  he  relied  on  the  statements  or  acts  of 
the  plaintiff,  but  because  the  plaintiff,  for  all  that  appears, 
ignorantly  relied  upon  his  statements. 

If  the  defendant,  knowing  that  there  were  goods,  falsely 
returned  to  ihQji.fa.  that  there  were  none  ; and  still  more, 
if  having  actually  levied  the  money  from  the  goods,  he 
falsely  returned  that  the  debtor  had  no  goods,  that  return 
would  be  false  and  fraudulent,  and  fraud  can  always  be 
shewn.  There  is  no  estoppel  against  proving  the  truth,  for 
that  purpose. 

These  pleas,  to  have  made  them  good,  should  have 
averred  that  the  plaintiff  accepted  the  return  of  nulla  hona, 
with  a knowledge  at  the  time  that  it  was  false,  and  then  in- 
deed there  would  appear  to  have  been  no  wrong  done  to  him. 
—4  D.  & E,  155. 

Fer  Cur. — Judgment  for  plaintiff  on  demurrer. 
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Construction  of  conveyance — as  to  the  necessity  of  averring  affirmative- 
ly in  declaring  thereon — that  the  plaintiff  had  sold  certain  lands — or 
why  he  had  not  sold  them — before  he  could  entitle  himself  to  sue  up- 
on the  covenant  for  the  non-payment  of  a sum  of  money. 

Covenant  for  the  non-payment  of  6000?.,  upon  the  follow- 
ing indenture,  which  was  set  out  in  oyer  : — 

This  indenture,  made  this  23rd  day  of  July,  1846,  be- 
tween James  Mathewson,  of  the  city  of  Montreal,  in  the 
province  of  Canada,  merchant,  and  John  Sinclair,  of  the 
same  place,  merchant,  carrying  on  business  at  the  said  city, 
under  the  style  of  Mathewson  and  Sinclair,  of  the  one  part, 
and  Clark  Gamble,  of  the  city  of  Toronto,  in  the  said  pro- 
vince, Esquire,  Eichard  Woodsworth,  of  the  same  place, 
builder,  and  Joseph  Wilson,  of  the  same  place,  cabinet- 
maker, parties  of  the  second  part. 

Whereas  the  said  parties  of  the  first  part  have  accepted 
the  drafts  of  certain  persons  trading  at  the  said  city  of 
Toronto,  under  the  name  of  Hamilton,  Halos  and  Chettle, 
for  the  sum  of  9000?.,  for  the  accommodation  of  the  said 
drawers,  which  said  drafts  were  drawn  during  the  early 
part  of  this  present  year,  a particular  schedule  of  which  is 
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to  be  appended  to  these  presents,  so  soon  as  the  same  can 
be  obtained. 

And  whereas  certain^of  those  drafts  have  already  fallen 
due,  and  have  not  been  paid  by  the  said  Hamilton,  Hales 
and  Chettle,  who  have  declared  their  inability  to  meet  any 
of  the  said  drafts,  as  they  fall  due. 

And  whereas  the  said  Eichard  Woodsworth  and  Joseph 
Wilson,  two  of  the  said  parties  of  the  second  part,  have 
endorsed  several  of  the  said  drafts  of  the  said  Hamilton, 
Hales  and  Chettle,  and  have  also  become  endorsers  upon 
certain  promissory  notes  of  the  said  Hamilton,  Hales  and 
Chettle,  given  to  the  said  parties  of  the  first  part,  as  colla- 
teral security  for  the  said  drafts,  amounting  in  the  whole  to 
4000?.,  a schedule  of  which  is  also  to  be  endorsed  on  these 
presen  ts, 

^^And  whereas  the  said  Woodsworth  and  Wilson,  being 
liable  to  be  called  upon  for  payment  of  the  said  bills  and 
notes  as  they  fall  due,  are  desirous  of  being  relieved  from 
such  immediate  liability. 

‘‘  And  whereas  the  said  parties  of  the  first  part  have  agreed 
to  indemnify,  as  well  the  said  Hamilton,  Hales  and  Chettle 
as  the  said  Wilson  and  Woodsworth,  of  and  from  all  liability 
upon  such  drafts  and  notes,  and  to  give  two  years  from  the 
date  of  these  presents  for  payment  of  their  said  debt,  ujDon 
the  conveyance  to  them  of  certain  real  estate,  and  upon  the 
receipt  of  certain  negotiable  securities,  the  particulars  of 
which  are  also  endorsed  upon  these  presents,  and  upon 
having  the  payment  of  such  portion  of  their  said  debt,  as 
shall  remain  unsatisfied  at  the  expiration  of  two  years  from 
the  date  hereof,  secured  to  them  by  these  presents. 

“ And  whereas  the  said  parties  of  the  first  part  have  also 
agreed  to  obtain  from  certain  creditors  of  the  said  Hamilton, 
Hales  and  Chettle,  in  the  cities  of  Hew  York  and  Montreal, 
the  time  hereinafter  mentioned  for  payment  of  their  debts, 
in  consideration  of  letters  of  guarantee,  signed  by  the  said 
■parties  of  the  second  part  contemporaneously  herewith, 
whereby  the  said  parties  of  the  second  part  secure  to  all  the 
creditors  of  Hamilton,  Hales  and  Chettle,  payment  of  their 
debt  in  full,  one  half  at  the  expiration  of  one  year,  and  the 
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other  half  at  the  expiration  of  two  years  from  the  date  of 
these  presents. 

“ Now  this  indenture  witnesseth,  that  the  said  parties  of 
the  first  part,  for  themselves,  their  heirs,  executors  and 
administrators,  and  for  every  of  them,  do  covenant,  promise 
and  agree,  to  and  with  the  said  parties  of  the  second  part, 
their  executors,  administrators  and  assigns,  that  they,  the 
said  parties  of  the  first  part,  shall  and  will  retire  the  several 
drafts  and  promissory  notes,  set  out  in  the  first  schedule  to 
these  presents  annexed,  and  deliver  to  the  said  parties  of  the 
second  part,  such  as  have  not  been  negotiated  ; and  also, 
that  they,  the  said  parties  of  the  first  part  their  executors 
and  administrators,  shall  and  will,  from  time  to  time,  and 
at  all  times  hereafter,  until  the  said  bills,  drafts  and  notes 
shall  have  been  delivered  up  as  aforesaid,  save  and  keep 
harmless  and  indemnified  the  said  Eichard  Woodsworth 
and  the  said  Joseph  Wilson,  their  executors  and  administra- 
tors, and  their  and  every  of  their  lands,  tenements,  goods, 
and  chattels,  of,  from  and  against,  all  actions,  causes  of 
action,  suits  and  proceedings  whatsoever,  which  shall  or 
may  at  any  time  or  times  hereafter  be  brought,  had,  com- 
menced or  prosecuted  against  the  said  Woodsworth  and 
Wilson,  or  either  of  them,  their  or  either  of  their  executors 
or  administrators,  touching  the  said  bills  or  notes,  or  any  of 
them,  and  against  all  costs  and  charges,  damages  and 
expenses,  which  they  or  any  of  them  shall  or  may  pay, 
bear,  suffer,  sustain  and  be  put  to,  for,  or  by  reason  or  means 
or  on  account  of  the  said  bills  or  notes,  or  any  of  them,  or 
the  said  moneys  thereby  secured,  or  any  act,  matter  or 
thing,  relating  thereto.  And  the  said  parties  of  the  first 
part,  for  themselves,  their  heirs,  executors  and  administrators 
do  further  covenant  and  agree  to  and  with  the  said  parties  of 
the  second  part,  their  executors  and  administrators,  that 
they,  the  said  parties  of  the  first  part,  will  proceed  to  realize 
and  convert  into  cash,  the  moneys  secured  by  the  several 
securities  mentioned  in  the  second  schedule  hereto,  as  they 
may  deem  most  for  the  advantage  of  those  concerned,  it 
being  nevertheless  understood  that  they  are  not  to  be  held 
liable  for  any  error  of  judgment  in  the  execution  thereof; 
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and  further,  that  they  will  proceed  to  the  sale  of  the  real 
estate,  with  as  much  speed  as  possible.  But,  nevertheless, 
they  covenant  not  to  sell  the  same  at  less  prices  than  those 
fixed  in  the  schedule  hereto,  without  the  assent  in  writing 
of  the  said  parties  of  the  second  part,  their  executors  and 
administrators  or  assigns.  And  the  said  parties  of  the 
.second  part,  for  themselves,  their  heirs,  executors  and  ad- 
ministrators, and  every  of  them,  hereby  covenant  and  agree 
to,  and  with  the  said  parties  of  the  first  part,  their  executors 
or  administrators,  that  they  or  some  of  them  shall  and  will 
pay  unto  the  said  parties  of  the  first  part,  their  executors  or 
administrators,  within  two  years  from  the  date  hereof,  such 
portion  of  the  said  sum  of  9,000Z.  as  may  remain  due, 
after  deducting  all  such  sums  as  may  have  been  already 
realized  by  the  said  parties  of  the  first  part,  from  produce 
consigned  to  them  by  the  said  firm  of  Hamilton,  Hales  and 
Chettle,  as  well  as  such  further  sums  as  may  be  hereafter 
realized  from  the  securities  enumerated  in  the  schedule 
hereto  annexed,  or  from  the  sales  of  real  estate  therein 
specified,  together  with  interest  for  the  same ; and  the  said 
parties  of  the  first  part,  for  themselves,  their  heirs,  executors 
and  administrators,  do  further  covenant,  promise  and  agree 
to,  and  with  the  said  parties  of  the  second  part,  their  heirs, 
executors  and  administrators,  that  they,  the  said  parties  of 
the  first  part,  shall  and  will  procure  the  creditors  of  the  said 
Hamilton,  Hales  and  Chettle,  residing  in  the  cities  of  Hew 
York  and  Montreal,  and  enumerated  in  the  third  schedule 
hereto  annexed,  within  one  month  from  the  date  hereof,  to 
give  to  the  said  Hamilton,  Hales  and  Chettle,  the  time  here- 
inafter mentioned  for  the  payment  of  their  several  debts, 
they,  the  said  parties  of  the  second  part,  hereby  covenanting 
to  hand  the  said  parties  of  the  first  part,  forthwith,  letters  of 
guarantee  security  to  all  the  creditors  of  the  said  Hamilton, 
Hales  and  Chettle,  a correct  list  of  whom  is  contained  in 
the  third  schedule  hereto,  the  full  amount  of  the  debts  set 
opposite  to  their  names,  which  is  hereby  declared  to  be  the 
full  amount  due  to  them,  one  half  within  one  year,  and  the 
residue  in  two  years  from  the  date  hereof,  with  interest  up- 
on the  same. 
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In  witness  whereof,  the  said  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  the  day  and  year  above 
written.  Signed,  sealed,  &c.” 

1st  plea. — That  the  said  James  Lavens  Mathewson  and 
John  Sinclair  did  not,  nor  did  the  plaintiffs,  as  assignees, 
&C.J  proceed  to  the  sale  of  the  real  estate,  in  the  schedule 
to  the  said  deed  mentioned  and  set  forth,  at  any  time  here- 
tofore, and  the  same  real  estate,  or  any  part  thereof,  has 
eever  been  sold  or  disposed  of,  and  this  the  said  defendants 
Bichard  Woodswort  and  Joseph  Wilson  are  ready  to  ver- 
fy,  &c. 

2nd  plea. — That  it  never  has  as  yet  been  ascertained 
between,  or  by  any  of  the  parties,  to  the  said  indenture  or 
deed,  or  by  the  said  plaintiffs,  what  portion  or  part  of  the 
^id  9,000Z.  remains  due,  for  that  no  sales  or  sale  of  the 
said  real  estate  mentioned  in  or  by  the  said  deed,  or  referred 
to  therein  or  thereby,  has  at  any  time  before  the  commence- 
ment of  this  suit,  been  made  at  any  time  whatever,  and  this 
the  defendants  are  ready  to  verify,  &c. 

3rd  .plea. — That  the  plaintiffs  did  sell  and  dispose  of  the 
said  real  estate  mentioned  in  the  schedule  to  the  said  deed 
and  referred  to  in  the  said  deed,  for  less  prices  than  those 
fixed  thereto  respectively,  without  obtaining  the  consent  in 
writing  of  the  said  Eichard  Woodsworth,  Joseph  Wilson 
and  Clarke  Gamble  for  such  purpose,  and  this  the  defendants 
are  ready  to  verify,  &c. 

These  pleas  were  demurred  to,  with  the  object  of  obtain- 
ing from  the  court,  an  opinion  as  to  the  legal  effect  of  the 
indenture  requiring  the  plaintiffs  to  aver  affirmatively,  before 
the}’-  could  recover  the  6000^.  at  the  expiration  of  the  two 
years,  a sale  of  the  land,  &c. — or  why  they  had  not  been 
sold — with  an  offer  in  such  case  of  a reconveyance. 

2>r.  Connor  for  the  demurrer.  Burns  conrra.  The  fol- 
lowing cases  were  cited  on  the  argument — 3 Bing.  N.  C. 
355;  1 Saund.  320  (note  b)  ; Smith’s  leading  cases,  vol.  2 ; 
2 M.  & Gr.  573;  4 C.  & P.  309  ; 1 M.  & Gr.  757;  5 A.  & E. 
JST.  S.  245. 

Bobinson,  C.  J,,  delivered  the  judgment  of  the  court. 

The  third  plea  has  been  conceded  to  be  bad  in  substance. 
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With  regard  to  the  first  and  second,  I am  of  opinion  that 
they  are  good  defences  to  the  action.  They  rely  in  sub- 
stance upon  the  same  defence,  and  they  rest  upon  an  objec* 
tion,  which  would  form  equally  the  ground  of  an  objection 
to  the  sufficiency  of  the  declaration  ; for  if  it  be  a good  de- 
fence to  plead  that  the  covenantees  have  never  disposed  of 
the  land,  then  on  the  same  principle  to  entitle  them  or  their 
assignees  to  sue,  they  ought  to  have  shewn  what  they  did 
with  the  land.  The  pleas  only  bring  out  the  objection  more 
plainly. 

The  parties  gave  us  to  understand,  on  the  argument,  that 
they  were  reall}^  desirous  having  the  opinion  of  the  court 
on  the  legal  effect  of  the  instrument  in  that  respect,  rather 
than  on  the  form  of  pleading. 

I must  say,  it  appears  to  me  clear,  looking  at  the  instru^ 
ment  as  it  is  set  out  on  oyer,  that  before  the  plaintiffs  can 
be  in  a situation  to  demand  of  the  defendants  a sum  of 
money  as  remaining  due  to  them,  at  or  after  the  expiration 
of  the  two  years,  they  must  shew  that  they  have  sold  the 
land,  and  what  sum  it  has  produced,  or  that  they  have  sold 
part,  and  to  ‘what  amount,  and  account  for  not  having  sold 
the  remainder  : or  must  account  for  not  having  sold  any,  if 
such  be  the  fact,  by  shewing  that  they  could  not  dispose  of 
the  land  at  the  schedule,  prices,  and  that  the  defendants  re- 
fused to  allow  it  to  be  sold  under. 

For  all  that  we  see  in  this  record,  the  plaintiffs  may  have 
made  no  attempt  whatever  to  sell  the  land;  and  while  they 
still  retain  the  title,  may  be  endeavoring  to  compel  the  de- 
fendants to  pay  the  whole  debt,  as  if  there  had  been  no  lands 
put  into  their  hands  for  the  purpose  of  satisfying  it. 

There  can  be  no  question  here  about  the  doctrine  of  con- 
ditions precedent,  because  we  find  the  necessity  for  some 
such  averrment  as  I have  stated,  imposed  by  the  very  terms 
of  the  defendants’  covenant,  which  is  not  to  pay  any  certain 
sum,  but  such  sum  as  should  remain  due  after  two  years,  de- 
ducting the  proceeds  of  certain  lands,  which  the  covenanters 
were  to  turn  into  money. 

It  is  true,  the  plaintiffs  say  that  600/.  remained  due,  after 
deducting  the  moneys  accruing  from  the  sale  of  real  estates^ 
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but  we  are  not  told,  in  direct  terms,  whether  the  real  estate 
produced  anything  or  nothing. 

At  any  rate,  the  defendants  plead,  as  a defence,  that  the 
real  estate  has  in  fact  not  been  sold,  which  in  my  opinion 
prevents  the  plaintiffs  from  claiming  any  sum  as  being 
certainly  due  to  them,  till  they  have  replied,  setting  forth, 
affirmatively,  a sale  of  the  lands,  and  what  they  produced ; 
or  till  they  have  shewn  their  inability  to  sell  them,  as  con- 
templated by  their  covenant ; and  a further  question  might 
be  raised,  whether  the  plaintiffs  should  not  also  in  that  case 
aver  an  offer  to  reconvey  the  land,  although  I am  not  at 
present  prepared  to  say  that  I should  consider  that  indis- 
pensable. 

Per  Cur. — Judgment  for  defendant  on  demurrer. 


Nichols  v.  Eaynes. 

Ten  per  cent,  damages  on  hills  of  exchange — On  what  sum  to  he  paid. 
Held  per  Cur.,  that  under  the  statute  51  Geo.  III.  ch.  9,  sec.  2,  the  10 
per  cent,  damages  allowed  on  protested  bills  of  exchange,  is  not  to  be 
considered  as  a substitute  for  the  difference  of  exchange,  but  is  to  be 
paid  in  addition  to  the  sum  paid  for  the  bill,  which  would  always  in- 
clude exchange. 

Sullivan,  J.,  dissentiente. 

(Since  this  decision,  the  statute  12  Vic.  ch.  76,  has  been  passed  by  our 
legislature,  removing  all  doubts  upon  the  question,  and  leaving  the 
law,  as  in  the  opinion  of  the  majority  of  the  court  it  had  existed, 
under  the  old  act. 

It  appeared  in  this  case  that  a bill  of  exchange  was 
drawn  by  the  defendant,  in  Toronto,  upon  a person  in 
London,  forSOO^,  sterling,  in  favour  of  this  plaintiff  or  his 
order,  and  indorsed  by  the  plaintiff,  for  the  accommodation 
of  the  defendant ; of  which  bill  one  Green  became  the 
holder. 

It  was  returned  to  Toronto  protested  for  non-payment ; 
and  Green,  having  taken  his  remedy  in  separate  actions 
against  this  defendant  as  drawer,  and  against  the  plaintiff 
as  indorser,  they  each  confessed  judgment  to  Green  for  the 
balance  claimed  by  them,  after  allowing  credit  for  certain 
payments  which  the  defendant,  Eaynes,  had  made  on 
account,  before  the  actions  were  brought.  Eaynes  not 
having  paid  up  the  claim  in  full,  this  plaintiff,  Nichols,  was 
obliged  to  make  up  the  deficiency  ; and  afterwards  brought 
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this  action  on  the  common  counts  against  the  defendant, 
for  money  paid  to  his  use. 

It  became  a question  at  the  trial,  whether  Green  had  not 
claimed  and  been  j>aid  more  than  he  had  right  to  claim ; 
and  the  defendant  endeavoured  to  shew  that  the  plaintiff, 
having  paid  to  him  money  that  was  not  due,  had  no  right 
to  re-claim  such  amount  from  the  plaintiff.  Green  had 
claimed  that,  under  our  provincial  statute  51  Geo.  III.  ch.  9, 
sec.  2,  he  was  entitled  to  the  amount  of  the  premium  on 
exchange,  which  he  had  paid  for  the  bill,  and  also  to  10?. 
per  cent,  damages,  besides,  interest,  charges  of  postage,  and 
protest;  and  this  was  allowed  him  in  the  verdict,  though 
the  defendant  contended  against  the  charge  for  premium 
and  exchange. 

In  the  calculation  that  had  been  made  of  the  amount  due 
when  each  of  these  parties  confessed  judgment,  both  the 
premium  and  10  per  cent,  damages  were  included  ; and 
the  defendant,  as  well  as  the  plaintiff,  submitted  knowingly 
to  the  charge,  believing  it  to  be  legal.  The  plaintiff  there- 
fore only  paid  on  the  defendant’s  account,  what  the  defen- 
dant himself  had  admitted  he  was  liable  for  ; and  under 
such  circumstances  the  learned  judge  held  that  he  was,  at 
any  rate,  entitled  to  recover  the  amount  of  the  disputed  item 
from  the  defendant,  having  received  no  notice  that  the 
defendant  excepted  to  the  charge. 

The  court  nem.  con.  held  this  ruling  to  be  correct. 

There  was  therefore  no  absolute  necessity  for  going  into 
the  question  upon  the  right  to  recover  for  the  difference  of 
exchange,  in  addition  to  the  10  per  cent,  damages,  for,  as 
between  him  and  the  plaintiff,  the  defendant  had  precluded 
himself  by  his  conduct  from  objecting  to  it. 

The  Chief  Justice,  however,  proceeded  to  discuss  that 
question,  which  had  been  fully  argued  upon  the  return  of 
the  rule,  and  gave  it  as  his  opinion,  that  upon  the  reason  of 
the  thing,  and  the  plain  construction  of  the  words  of  the 
statute  51  Geo.  III.  ch.  9,  sec.  2,  the  construction  which 
had  been  always  given  to  the  statute  since  its  passing,  was 
correct,  namely,  that  the  10  per  cent,  damages  was  not  a 
substitute  for  the  difference  of  exchange  (which  might  at 
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times  be  the  other  way),  but  was  to  be  paid  in  addition  to 
the  sum  paid  for  the  bill,  which  would  always  of  course  in- 
clude exchange. 

He  held  this  construction  to  be  clear,  and  gave  his  reasons 
very  fully,  adding,  that  even  if  the  point  were  doubtful, 
which  he  thought  it  was  not,  yet  the  construction  constant- 
ly given  to  the  act  by  his  predecessors,  would  be  regarded 
by  him  as  binding  upon  the  court. 

Macaulay,  J.,  and  McLean,  J.,  concurred  in  this  view. 

Sullivan,  J,,  entered  at  length  into  this  question,  and  dis- 
sented in  opinion  from  the  rest  of  the  court. 

Draper,  J.,  gave  no  judgment,  being  in  the  Practice 
Court  during  the  argument. 

The  legislature  has,  since  the  decision  of  this  case,  passed 
an  act,  12  Vic.  ch.  76,  which  precludes  all  possibility  of 
raising  such  a question  in  future,  and  it  is  therefore  con- 
sidered unnecessary  to  report  these  judgments  of  the  court 
more  fully. 


QUEEN’S  BENCH, 

EASTER  TERM,  1849,  (JUNE  12). 


Present, — The  Hon.  J.  B.  Robinson,  C.  J. 

Mr.  Justice  McLean, 

“ Mr.  Justice  Draper. 

The  Hon.  Mr.  Justice  Sullivan,  being  in  the  Practice 
Court  during  last  term,  gave  no  judgments. 

Bown  V,  Hawke. 

Inconsistent  pleas — verification. 

A plea  stating  that  defendant  paid  the  note  on  the  31st  of  December, 
before  it  became  due,  when  by  the  declaration,  it  appeared  that  the 
note  fell  due  in  January,  1848 — is  bad  for  inconsistency,  on  general 
^demurrer. — Semble  also  that  such  a plea,  not  denying  in  precise  terms 
the  non-payment  as  alleged,  should  conclude  with  a verification. 

Declaration,  Payee  against  maker  of  a note,  made  the 
3rd  Hovember,  1847,  and  payable  two  months  after  the  date 
thereof. 
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Plea. — That  before  the  said  promissory  note  in  the  dec- 
claration  mentioned,  became  due  and  payable,  according  to 
the  tenor  and  effect  thereof,  to  wit,  on  the  31st  December, 
1848,  be  paid  to  the  plaintiff  the  sum  of  monej^  in  the  said 
promissory  note  specified,  and  the  plaintiff  then  accepted 
and  received  the  same  from  the  defendant;  and  this  the  de- 
fendant prays  may  be  enquired  of  by  the  country,  &c. 

Demurrer. — Because  the  plea  improperly  concludes  to  the 
country,  and  should  conclude  with  a verification  ; because 
the  time  therein  mentioned  is  inconsistent,  and  shews  pay- 
ment to  have  been  made  after  action  brought,  and  is  not 
stated  to  have  been  paid  or  received  in  satisfaction  of 
damages  or  costs. 

Read  for  the  demurrer.  A.  McLean  contra..  The  cases 
cited  on  the  argument  were — 14  E.  E.  300;  2 Tyr.  468;  1 
Ch.  P1.55;  Gilbert’s  C.  P.  131;  4 Dowl.  206;  1 M.  & W. 
362 ; 3 Dowl.  193 ; 1 D.  & L.  499 ; 3 C.  M.  & E.  367 ; 2 
Ch.  PI.  62,  note. 

Eobinson,  0.  J,,  delivered  the  judgment  of  the  court, 

I think  this  bad  on  special  demurrer,  for  the  inconsistency 
in  the  date,  saying  that  the  defendant,  on  31sL  December, 
1848,  paid  the  note  before  it  was  due,  when  the  note  fell  due 
in  January,  1848. 

I think  also  that  the  plea  should  have  concluded  with  a 
verification,  though  that  may  be  doubtful,  for  generally 
speaking,  payment  before  the  day,  becomes  payment  at  the 
day,  when  the  day  has  arrived,  and  non-payment,  according 
to  the  contract,  is  included  in  the  breach. 

The  defendant  should  have  pleaded  it  according  to  its 
legal  effect,  however — that  is,  as  a payment  at  the  day,,  and 
then  proof  of  payment  before  the  day,  would  have  supported 
his  plea,  while  in  form  it  would  have  traversed  precisely 
the  non-payment  stated  in  the  declaration,  in  which  case 
the  plea  would  have  properly  concluded  to  the  country. 

But  this  plea,  as  it  is  pleaded,  is  not  a precise  denial  of 
the  non-payment  alleged,  but  a new  fact  affirmatively  plead- 
ed, and  should  therefore,  it  seems,  have  concluded  with  a 
verification. 

Per  Cur. — Judgment  for  plaintff  on  demurrer. 
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PoULTON  V.  DaLMAGE. 

Pleadings — introductory  part  of  plea  must  he  limited — Pleat  that  note  was 
given  as  a gratuity,  <kc,,  good. 

A plea  must  be  taken  to  be  pleaded  to  the  whole  declaration,  unless  it 
is  confined  in  the  introductory  part  of  it  to  one  or  more  counts. 

A plea  “that  the  promissory  note  was  made  by  the  defendant  to  the 
plaintiff  as  a gratuity,  and  that  he,  the  defendant,  never  had  or  re- 
ceived consideration  therefor” — is  good. 

Declaration.  1st  count. — Payee  against  maker  of  a note. 
2nd  count. — Interest.  3rd  Count. — Account  stated. 

2nd  plea. — And  for  a further  plea,  the  defendant  says  that 
the  said  promissory  note,  in  the  said  first  count  mentioned, 
was  made  by  the  defendant  to  the  plaintiff  as  a gratuity, 
and  that  he,  the  defendant,  never  had  or  received  any  con- 
sideration therefor;  and  this  the  defendant  is  ready  to 
verify,  &c. 

3rd  Plea. — And  for  a further  plea,  the  defendant  says  that 
the  said  note,  in  the  said  first  count  mentioned,  was  ob- 
tained from  the  defendant  by  the  fraud  and  covin  of  the 
plaintiff ; and  this  the  defendant  is  ready  to  verify,  &c. 

Demurrer  to  2nd  plea. — Because  it  was  not  averred,  nor 
doth  it  appear  in  or  by  the  second  plea,  how  or  under  what 
circumstances,  or  for  what  purpose  the  said  note  was  made ; 
and  also  that  the  said  second  plea  ought  to  have  stated  and 
shewn  affirmatively,  how  there  was  no  consideration  or 
value  for  the  said  defendant’s  making  the  said  note;  and  also 
for  that  the  said  second  plea  is  too  general ; and  also  for 
that,  as  the  note  must  be  taken  and  presumed  in  law,  to 
have  been  made  for  value  and  consideration,  and  as  no 
fresh  facts  were  stated  in  the  said  second  plea,  the  plea 
ought  to  have  concluded  to  the  country,  and  not  with  a veri- 
fication ; and  also  for  that  the  said  last  mentioned  plea,  by 
its  commencement,  profess  to  answer  the  whole  declaration, 
but  in  fact  is  only  an  answer  to  the  first  count  of  the  said 
declaration. 

Demurrer  to  2nd  and  3rd  pleas, — Because  the  2nd  and  3rd 
pleas  profess  tQ  be  an  answer  to  the  whole  declaration,  but 
are  in  fact  an  answer  only  to  the  first  count ; and  also  be- 
cause it  is  not  shewn  in  what  manner  the  plaintiff  was  guilty 
of  fraud,  &c, 

Bichards  for  the  demuri'cr.  Burns  contra.  The  cases 
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cited  on  the  argument  were. — 2 U.  C.  E.  399 ; 3 U.  C.  E. 
360;  1 Bing.  K C.  253;  1 A.  & D.  667  ; 2 M.  & W.  72 ; 
13  M.  & W.  464;  8 Dowl.  N.  S.  874. 

Eobinson,  0.  J.,  delivered  the  judgment  of  the  court. 

The  pleas  are  both  informal  and  bad,  for  not  being  con- 
fined in  the  introductory  part  to  the  first  count,  while  they 
form  no  defence  to  the  other  counts  in  the  declaration. 

The  rule  is  clear,  that  we  are  now  to  consider  every  plea 
as  pleaded  to  the  whole  declaration,  which  is  not  in  the  in- 
troduction, pleaded  in  terms  as  a defence  only  to  part. 

The  other  exception  to  the  second  plea  need  not  be  con- 
sidered ; but  I apprehend  there  is  nothing  in  it.  The 
assertion  that  the  note  was  made  by  the  defendant,  to 
the  plaintiff  as  a gratuity,  is  saying  more  than  that  it 
was  merely  given  without  consideration.  It  sufficiently  ex- 
plains what  the  defendant  means  by  being  made  without 
consideration.  Nothing  more  particular  could  be  stated  in 
such  a case,  consistently  with  the  truth. 

Per  Cur, — Judgment  for  the  plaintiff  on  demurrer. 

Lyons  v.  Kelly. 

Pleadings — Malicious  Arrest — Averments, "^denying  ivant  of  ijrohable 
cause  of  arrest. 

Case  for  the  malicious  arrest  of  the  plaintiff  on  a ca.  re.  The  plaintiff 
averred  in  his  declaration  “that  the  defendant  not  having  any  rea- 
sonable cause  for  believing,  and  not  believing  that  plaintiff  was  then 
immediately  about  to  leave  that  part  of  the  Province  of  Canada  for- 
merly called  Upper  Canada,  with  intent  and  design  to  defraud  the 
Bank  of  British  North  America  (thejplaintiffs),  &c.,  made  oath,  &c., 

‘ that  he  had  good  reason  to  believe,  and  did  verily  believe,  that  the 
plaintiff  was  then  immediately  about  to  leave  Upper  Canada,  with  in- 
tent,’” &c.  Held,  per  Cur.,  on  a motion  for  an  arrest  of  judgment — 
because  these  averments  did  not  deny  the  want  of  probable'  cause  for 
the  arrest,  in  such  terms  as  the  statute  8 Vic.,  ch.  48,  makes  neces- 
sary— declaration  good. 

In  an  action  for  a malicious  arrest  under  a ca.  re.,  the  plaintiff'  gave 
general  evidence  of  his  solvency,  &c. — no  malice  was  proved  on  the 
part  of  the  defendant ; the  defendant,  however,  gave  no  evidence  to 
shew  upon  what  grounds  he  had  arrested,  and  the  jury  found  the 
nominal  damages  of  Is.  for  the  plaintiff.  A rule  was  obtained  for  a 
new  trial  on  the  evidence,  but,  under  the  circumstances,  the  court 
discharged  the  rule. 

Case  for  malicious  arrest  of  the  plaintiff  on  a ca.  ad  re. 
The  declaration  alleged,  that  the  defendant  not  having 
any  reasonable  cause  for  believing,  and  not  believing,  that 
plaintiff  was  then  immediately  about  to  leave  that  part  of 
the  province  of  Canada  formerly  called  Upper  Canada,  with 
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intent  and  design  to  defraud  the  Bank  of  British  i^orth 
America  (the  plaintiffs)  of  the  debt,  &c.,  made  oath,  &c., 

that  he  had  good  reason  to  believe,  and  did  verily  believe, 
that  the  plaintiff  was  then  immediately  about  to  leave 
Upper  Canada,  with  intent,  &c. 

Plea — ^Not  guilty. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of 
the  court.  Yerdict  for  plaintiff.  Is.  damages. 

JEccles  moved  for  a new  trial  on  the  evidence — or  to  arrest 
the  judgment,  on  the  ground  that  the  plaintiff  had  not  in  his 
declaration  denied  the  want  of  probable  cause  for  the  arrest, 
in  such  terms  as  the  statute  made  necessary.  Vankoughnet 
shewed  cause.  The  cases  cited  on  the  argument  were — 8 
M.&W.405;  5U.C.E.347;  5Price,540;  1 B.  & P.  388 ; 
4 Taunt.  *7 ; 6 A.  & E.  652. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

On  the  evidence,  I think  we  cannot  well  disturb  the 
verdict.  Many  witnesses  were  called  who  spoke  of  the 
plaintiff’s  character  and  apparent  solvency  and  standing  in 
business.  They  spoke  in  very  general  terms,  it  is  true,  and 
certainly  gave  no  other  ground  for  imputing  any  thing  like 
malice  to  the  defendant,  than  would  arise  from  their  not 
seeming  to  think  him  an  unsafe  person  to  trust.  But  there 
maybe  cases  in  which  a defendant  may  be  most  vexatiously 
arrested,  without  the  slightest  ground  for  the  suspicion 
which  the  statue  requires  should  exist  in  the  plaintiff’s 
mind  ; and  yet  he  might  have  no  other  proof  to  give  of  the 
utter  want  of  foundation,  than  his  notorious  and  unquestion- 
able solvency  in  the  judgment  of  those  who  know  him  best. 

The  case  went  to  the  jury  upon  a charge  as  favourable  to 
the  defendant  as  could  properly  have  been  given  ; and  as 
the  jury  probably  received  the  same  impression  from  the 
evidence  as  we  have  done,  it  would  have  been  better  that 
they  had  found  a verdict  for  the  defendant,  on  the  ground 
that  they  were  not  satisfied  that  the  defendant  had  acted 
from  malice,  rather  than  have  given,  as  they  have  done,  a 
verdict  for  the  plaintiff,  with  Is.  damages. 

If  they  believed  that  the  defendant  maliciously  caused  the 
the  plaintiff  to  be  arrested,  when  he  knew  there  was  no  just 
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cause  for  it,  they  ought  to  have  given  substantial  and  not 
nominal  damages.  If  they  did  not  believe  that  the  defen- 
dant acted  in  that  spirit,  they  should  have  acquitted  him. 
They  were  plainly  directed  to  that  effect.  What  view  they 
really  did  take  of  the  evidence  is  not  known  to  us ; but  we 
must  consider,  on  the  other  hand,  that  the  defendant  called 
no  witnesses,  and  made  no  attempt  whatever  to  shew  a 
foundation  for  the  belief  which  he  swore  to.  Under  these 
circumstances  we  do  no  set  aside  the  verdict. 

As  regards  the  grounds  on  which  the  defendant  has 
moved  in  arrest  of  judgment,  the  exception  Jis  that  the 
plaintiff  has  not,  in  his  declaration,  denied  the  want  of 
probable  cause  for  the  arrest,  in  such  terms  as  the  statute 
makes  necessary. 

The  statute  8 Vic.  ch.  48,  sec.  44,  requires  that  the  plain- 
tiff shall  swear  that  he  had  good  reason  to  believe  and  does 
verity  helieve^ihat  the  defendant  is  about  immediately  to  leave 
Upper  Canada,  with  intent  and  design  to  defraud  the  plain- 
tiff of  his  debt,”  and  the  affidavit  that  was  made  in  the  case 
closely  follows  the  statute. 

The  ground  of  action  laid  is,  that  the  defendant,  not 
having  any  reasonable  cause  for  believing,  and  not  believing 
that  the  plaintiff  was  then  immediately  about  to  leave  that 
part  of  the  province  of  Canada  formerly  called  Upper 
Canada,  with  intent  and  design  to  defraud  the  Bank  of 
British  North  America  of  the  debt,”  made  the  affidavit 
which  he  did,  and  which  the  statute  requires. 

Instead  then  of  averring  that  the  defendant  had  not  good 
reason  to  believe,  the  declaration  avers  that  he  had  not  any 
reasonable  cause  for  believing.  There  is  no  authority  for 
holding  that  the  plaintiff  was  strictly  bound  to  follow  the 
very  words  of  the  act.  The  averment  is  not  matter  of  de- 
scription. The  plaintiff,  no  doubt,  must  keep  up  to  the  mean- 
ing of  the  statute  fully  in  its  exact  sense;  and  we  think  he 
has  done  so ; for  if  the  defendant  had  not  any  reasonable 
cause  for  believing  what  he  swore,  he  could  not  possibly 
have  had  good  reason  to  believe  it:  Thera  can  be  no  good 

reason  to  believe,  where  all  reasonable  cause  for  believing 
is  wanting. 
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The  other  variance  pointed  out,  is  as  to  the  apprehended 
departure  of  the  debtor  ^‘from  that  part  of  the  'province  of 
Canada  formerly  called  Upper  Canada,”  instead  of  using  the 
words  Upper  Canada  ” only,  as  the  statute  does. 

There  is  nothing  in  that  variance,  for  we  must  notice  the 
limits  of  ‘our  own  jurisdiction,  and  we  know  that  Upper 
Canada  can  mean  nothing  else  than  that  part  of  the  pro- 
vince of  Canada  formerly  called  Upper  Canada.  It  is  an 
unnecessary  circumlocution,  which  makes  no  difference  in 
the  sense.  It  was  unnecessary,  because  there  is  a country 
known  as  Upper  Canada,  since  the  union  as  well  as  before. 

It  was  further  objected,  that  the  declaration  does  not  aver 
that  the  defendant  maliciously  sued  out  a writ ; but  it  does 
aver  that  he  maliciously  made  the  affidavit  on  which  the 
writ  issued,  and  that  he  maliciously  caused  the  plaintiff  to 
be  arrested,  not  having  any  probable  cause  fordoing  so,  and 
this  gives  a sufficient  ground  of  action. 

Fer  Cur. — Eule  discharged. 


Davis  v.  Fortune. 

Agent  for  creditor  making  the  affidavit  to  arrest  on  ca.  sa.  — his  liability 
therejor — setting  aside  verdict  for  the  plaintiff. 

An  agent  of  a creditor  making  an  affidavit  upon  which  the  debtor  is  ar- 
rested on  a ca.  sa.  is  liable  to  an  action  on  the  case — for  causing  the 
writ  to  be  sued  out^  and  to  be  endorsed  and  delivered  to  the  sheriff  and 
the  debtor  to  be  arrested  and  imprisoned  thereupon — though  the  jury 
expressly  find,  upon  that  point  being  submitted  them,  that  the  agent 
did  nothing  more  than  make  the  affidavit. 

Though  the  Court  may  think  that  under  the  facts  proved,  in  an  action 
on  the  case  for  a malicious  arrest,  a verdict  for  the  defendant  would 
have  been  more  proper,  than  for  the  plaintiff,  yet  if  no  clear  or  precise 
^ound  has  been  shewn  by  the  defendant  for  the  suspicion  sworn  to 
in  his  affidavit,  and  there  has  been  no  misdirection  on  the  part  of  the. 
learned  judge  at  the  trial,  they  will  not  set  aside  the  verdict. 

Case  for  malicious  arrest  of  plaintiff  on  a ca.  sa.,  from  the 
District  Court,  at  the  suit  of  Francis  M.  Hill. 

The  declaration  alleged,  that  the  defendant  on  the  30th 
of  March,  1848,  not  having  any  reasonable  cause  for 
believing  that  the  plaintiff  had  made  any  secret  or  fraudu- 
lent conveyance  of  his  property  in  order  to  prevent  its  being 
taken  in  execution,  maliciously  made  an  affidavit,  that  he 
had  reason  to  believe,  that  he  and  two  other  persons,  de- 
fendants in  the  said  suit  in  the  District  Court,  had  parted 
19  6 u.  0,  Q.  B. 
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with  their  property,  or  made  some  secret  or  fraudulent  con- 
veyance thereof,  in  order  to  prevent  its  being  taken  in  exe- 
cution ; and  that  afterwards,  viz.,  on  the  4th  April,  184&, 
the  defendant,  not  having  any  cause  to  believe,  &c.,  wrong- 
fully and  maliciously,  by  virtue  of  said  affidavit,  caused  a 
writ  of  ca,  sa.  to  be  sued  out  of  the  District  Court  of  the 
District  of  Yictoria  (setting  out  the  writ),  and  maliciously 
caused  it  to  be  endorsed,  &c.,  and  to  be  delivered  to  the 
sheriff  to  be  executed ; and  that  afterwards,  viz;,  on  the 
22nd  April,  in  the  year  aforesaid,  maliciously  intending  to 
injure  the  plaintiff,  and  without  having  any  reasonable  or 
probable  cause  for  disbelieving,  &c.,  he  maliciously  caused 
the  now  plaintiff  to  be  arrested  under  and  by  virtue  of  the 
said  writ,  and  to  be  imprisoned  until  he  obtained  his  dis- 
charge by  giving  bail  for  the  limits — and  that  plaintiff  was 
afterwards  obliged  to  pay  the  sum  endorsed. 

The  declaration  then  averred,  that  in  fact  the  defendant, 
at  the  time  of  suing  forth  the  said  writ,  and  of  the  said  ar- 
rest and  imprisonment,  and  after  the  said  imprisonment  on 
the  limits,  had  not  any  reasonable  or  probable  cause  for 
suspecting  or  believing  that  the  now  plaintiff  had  parted 
with  his  property,  or  made  any  fraudulent  and  secret  convey- 
ance thereof,  in  order  to  prevent  its  being  taken  in  execu- 
tion, and  lays  damage  arising  from  his  imprisonment. 

The  defendant  pleaded  “not  guilty.” 

The  evidence  shewed  that  this  defendant  on  the  30tb 
March,  1848,  made  an  affidavit  at  Cobourg,  in  the  district  of 
Newcastle,  in  a cause  in  the  District  Court  there,  between 
Hill,  plaintiff,  and  Macaulay,  Davis  and  others,  defendants ; 
in  which  calling  himself  agent  for  the  plaintiff  Hill,  he 
made  oath  in  the  usual  form,  that  he  had  reason  to  believe 
that  Davis  and  two  others  of  the  defendants  had  parted 
with  their  property,  or  made  some  fraudulent  or  secret  con- 
veyance thereof,  in  order  to  prevent  its  being  taken  in 
execution. 

On  this  affidavit  a ca.  sa.  was  taken  out  against  the  now 
plaintiff,  Davis,  and  he  was  arrested  in  the  district  of  Victo- 
ria, and  kept  in  custody  a few  hours  till  he  gave  bail  for 
the  limits.  About  a month  after,  he  paid  the  debt  and  was 
discharged. 
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Verdict  for  plaintiff,  2QI.  damages. 

Yankoughnet  obtained  rule  for  a new  trial  on  the  law  and 
evidence.  Bichards  shewed  cause. 

Cases  . cited — 2 Stark.  Ev.  688  ; 5 C.  & P.  4 ; 3 M.  & P. 
12  ; 6 A.  & E.  652  ; 1 C.  M.  & E.  223  ; 16  M.  & W.  200  ; 11. 
Jurist,  1020. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

So  far  as  merits  were  concerned,  there  seemed  little  pre- 
tence for  the  action  ; for*  the  plaintiff,  it  appeared,  had  a 
comfortable  income,  but  yet  refused  to  pay  the  debt,  or  even, 
his  proportion  of  it ; saying  in  a manner  rather  aggravat- 
ing to  a creditor,  that  he  had  no  goods,  and  he  should  not 
trouble  himself  about  it.  The  result  shewed  that,  in  this 
instance,  the  coercion  was  requisite,  for  it  procured  the  pay- 
ment of  what  was  not  denied  to  be  an  honest  debt,  though,, 
till  the  arrest  was  resorted  to,  this  plaintiff  seemed  very  in- 
different about  paying  it. 

It  was  objected  at  the  trial  that  the  evidence  did  not  shew- 
this  defendant  liable  for  the  arrest,  for  he  was  notprovedtO’ 
have  done  anything  more  than  make  the  affidavit  as  agent 
for  the  creditor.  He  does  not  appear  to  have  had  any  con- 
cern with  the  suit  or  with  the  process;  and  the  jury  express- 
ly found,  on  the  point  being  submitted  to  them,  that  he  did 
nothing  more  than  make  the  affidavit.  All  the  allegations 
therefore  in  the  declaration,  of  his  ha/ing  sued  out  the  writ, 
caused  it  to  be  endorsed  and  delivered  to  the  sheriff,  of  his^ 
having  caused  the  now  plaintiff  to  be  arrested  and  imprison- 
ed, were  unsupported  by  any  other  proof  than  that  of  his 
having  gone  before  a commissioner  in  Cobourg  and  made 
the  affidavit.  Who  sued  out  the  process  and  transmitted  it. 
to  the  other  district,  was  not  shewn. 

Nevertheless,  the  jury  can  only  be  taken  to  have  meant' 
by  their  finding  that  it  was  not  proved  that  defendant  had 
done  any  other  act  than  make  the  affidavit,  not  that  he  had 
done  anything  to  interfei*e  with  the  purpose  for  which  we 
must  suppose  the  affidavit  was  made,  or  to  prevent  his  act, 
in  making  it,  from  having  its  ordinary  effect  in  causing  a 
writ  to  issue.  The  defendant,  therefore,  did  that  as  agent 
for  another,  without  which  the  writ  could  not  have  issued 
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upon  which  the  plaintiff  was  imprisoned  ; and  as  he  did 
nothing  to  intercept  or  prevent  the  consequences  which 
would  naturally  follow,  he  must  be  considered,  in  this  ac- 
tion on  the  case  for  the  consequential  injury,  to  have  caused 
the  imprisonment,  since  he  did  that,  without  which  it  would 
not  have  taken  place,  and  in  consequence  of  which  it  did 
take  place. 

In  Hewson  v.  Carr,  2 Starkie’s  Cases — in  an  action  for 
^malicious  prosecution,  the  defendant’s  counsel  contended 
> for  the  necessity  of  proving  the  information,  since  that,  he 
maintained,  was  the  best  evidence  to  shew  who  caused  the 
warrant  to  be  issued, 

I have  considered  whether,  after  the  finding  of  the  jury, 
that  the  defendant  did  nothing  more  than  make  the  affidavit, 
there  was  a sufficient  cause  of  action  supported  by  proof, 
and  I think  there  was,  for  that  we  can  only  understand  the 
jury  to  find,  that  nothing  had  been  proved  to  them  either  to 
repel  or  to  strengthen  the  legal  inference  to  bo  drawn  from 
the  fact  of  making  the  afiidavit. 

The  case  of  Daniels  v.  Fielding,  16  M.  & W.  200,  has 
no  application  here,  for  this  arrest  was  not  authorized  by 
any  discretionary  order  of  a judge  exercised  upon  the  con-- 
tents  of  the  affidavit,  as  is  now  the  case  ordinarily  in  Eng- 
land. 

We  have  considered  the  application  for  a new  trial  on  the 
law  and  evidence. 

A verdict  for  the  defendant,  would,  I think  have  been  • 
more  proper,  viewing  all  the  circumstances  ; but  considering 
that  the  affidavit  is  of  that  kind,  that  seems  to  give  a right 
to  a debtor  to  call  upon  the  plaintiff,  to  exhibit  some  ground 
for  the  very  particular  suspicion  sworn  to,  and  that  no  clear 
or  precise  ground  was  shewn  in  this  case  ; and  considering 
also,  that  there  was  no  misdirection,  and  that  we  could  only 
properly  grant  a new  trial  upon  the  evidence,  on  the  condi- 
tion of  paying  costs,  we  are  of  opinion  that  we  ought  not 
to  open  the  matter  by  setting  aside  the  verdict. 

The  case  was  one  in  which  the  defendant  should  reason- 
ably have  been  allowed  to  make  use  of  process  against  the 
person  for  obtaining  satisfaction,  which  it  seems  the  plain- 
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tiff  could  make,  though  without  that  kind  of  coercion,  he 
seems  very  unlikely  ever  to  have  made  it.  There  was, 
therefore,  nothing  oppressive  in  fact,  in  the  use  of  the  pro- 
cess on  such  an  occasion  ; but  yet  the  statute  requires  cer- 
tain facts  to  be  sworn  to,  before  the  capias  can  issue,  and  it 
certainly  was  not  clearly  shewn  what  ground  this  defend- 
ant had  for  making  such  an  affidavit.  The  question  of  ma- 
lice was  for  the  jury. 

Per  Cur. — Eule  discharged. 


Eerry  v.  Eiciimond. 

Immaterial  issues— costs  of  the  cause:  Application  Jor  judgment  non- 
obstante  —or  to  arrest  judgment— when  may  be  made. 

Held  per  Cur. — That  the  issue  tendered  by  the  4th  plea,  that  no  deed 
of  assignment  of  the  said  supposed,  indenture  of  lease  was  ever  granted, 
assigned  and  set  over  by  the  plaintiff  to  the  defendant,  and  of  this, 
&c.,  is  an  immaterial  issue — and  though  found  for  the  defendant,  does 
not  deprive  the  plaintiff  of  the  benefit  of  his  verdict  on  the  other  pleas, 
and  of  full  costs  in  the  cause. 

Semble,  that  applications  for  judgments  non  obstante, — or  to  arrest  judg- 
ments, are  not  limited  with  us,  as  in  England,  to  the  first  four  days  of 
the  term  next  after  the  assizes. 

The  plaintiff  declared  in  assumpsit — specially  setting 
forth,  that  on  the  24th  December,  1836,  by  indenture  then 
made  between  King’s  College,  and  the  plaintiff.  King’s  Col- 
lege demised  to  plaintiff,  his  executors,  &c.,  and  assigns,  lot 
11;  in  7th  Concession  of  Cramaho,  to  hold  for  21  years,  yield, 
ing  for  the  first  7 j^ears  5?.  yearly,  and  for  the  last  7 years 
7Z.10s.  yearly,  payable  on  the  24th  December  in  each  year ; 
and  that  the  plaintiff  thereby  covenanted  to  pay  the  rents 
according  to  the  lease — that  by  virtue  of  that  demise,  plain- 
tiff, on  24th  December,  1836,  entered,  and  became  possessed; 
and  on  15th  October,  1839,  the  plaintiff,  by  a certain  deed 
of  assignmerit  then  duly  executed  by  the  said  plaintiff,  and  en- 
dorsed on  the  back  of  the  said  indenture  of  lease,  in  consid- 
eration of  20?.,  bargained,  sold  and  set  over  to  the  defendant 
the  said  indenture  of  lease,  and  the  premises  thereby  demis- 
ed, for  the  residue  of  the  said  term  and  that  defendant 
then  and  there  accepted  the  said  assignment,  and  by  virtue 
thereof,  on  15th  October,  1839,  entered  and  became  possess- 
ed for  the  residue  of  the  said  term. 

The  plaintiff  then  averred  that  he  had  performed  all  the 
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Kiov'enants  in  the  said  indenture  of  lease  on  his  part,  and 
.that  after  the  said  assignment  of  the  said  indenture  of  lease 
from  him  to  the  defendant,  and  after  the  defendant  accepted 
the  same,  and  entered  and  continued  to  hold  and  enjoy  the 
premises  under  and  by  virtue  of  the  said  lease  and  assign- 
ment, there  became  due  to  the  said  lessors  (King’s  College) 
a certain  sum,  viz.,  8 years’  rent,  under  the  plaintiff’s  cove- 
nant for  8 years’  rent,  ending  on  24th  December,  1847, 
and  that  it  was  the  duty  of  the  defendant,  as  such  assignee, 
to  pay  the  said  rent  to  the  College ; yet  the  defendant  did 
not  pay  the  same,  by  reason  whereof,  plaintiff  was  after- 
wards, on  the  1st  June,  1848,  obliged  to  pay,  and  did  then 
pay  the  King’s  College  a portion  of  the  said  rent;  to  wit, 
21.  10s.,  being  part  of  the  said  rent  so  fallen  due,  &c.  And 
that  for  the  residue,  the  plaintiff,  on  the  3rd  of  August,  1848, 
gave  to  the  Chancellor  of  King’s  College  his  promissory 
note,  viz.,  for,  &c. ; by  means  of  which  premises  he  averred, 
the  defendant  became  liable  to  pay  him  30/.  in  the  declara- 
tion mentioned  and  being  so  liable  afterwards,  &c.,  prom- 
. ised  to  pay. 

Pleas. — 1st, — non  assumpsit, 

2nd, — That  the  Chancellor,  President,  and  Scholars  of 
King’s  College,  did  not  by  any  indenture  dated  24th  Dec., 
1836,  demise  to  plaintiff,  nor  did  the  plaintiff  covenant  with 
Jthem  to  pay  the  said  supposed  rent,  &c. 

3rd, — That  the  plaintiff  did  not  by  an}’  deed  of  assign- 
ment duly  executed  by  the  plaintiff  on  the  said  15th  Oct., 
1839,  indorsed  on  the  said  supposed  indenture  of  lease,  in 
consideration  of  20/.,  bargain,  sell  and  set  over  to  the 
defendant,  the  said  supposed  indenture ; nor  did  the  de- 
..fendant  on  the  said  day,  &c.,  enter  on  the  said  premises, 
uov  became  possessed  thereof  as  in  the  declaration  men- 
tioned. 

4th, — That  no  deed  of  assignment  of  the  said  supposed  in- 
• denture  of  lease  was  ever  granted,  assigned  and  set  over  by  the 
■ plaintiff  to  the  defendant,  and  of  this,  &c. 

5 th, — Set  off.  Plaintiff  took  issue  on  these  pleas. 

At  the  trial,  the  lease  from  the  College  to  the  plaintiff 
was  proved  ; on  the  back  was  endorsed  an  assignment,  15th 
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October,  1839,  in  consideration  of  20?,  from  the  plaintiff  to 
the  defendant,  to  which  the  plaintiff’s  signature  was  proved. 
There  was  no  seal  to  it,  nor  any  appearance  of  there  hav- 
ing been  a seal.  The  plaintiff  asked  leave  to  amend  his 
declaration,  laying  the  assignment  as  it  was  i.  e.,  not 
under  seal ; but  leave  was  not  given  to  him. 

It  was  proved  that  defendant  entered  on  the  land  after 
the  assignment,  and  about  two  years  afterwards,  assigned  to 
some  third  party.  The  plaintiff  shewed  that  he  had  been 
obliged  to  pay  the  College  *7?  10s.,  and  to  give  his  notes 
(which  indeed  was  admitted  on  the  record)  for  a larger 
sum.  The  *7?.  10s.  was  for  three  years’  rent,  for  1838,  1839 
and  1840,  and  included  one  years’  rent  (that  for  1840)  for 
the  time  that  defendant  held  under  the  assignment,  and  be- 
fore he  had  sold  his  interest. 

The  Chief  Justice,  who  tried  the  cause,  did  not  consider 
that  plaintiff  could  recover  in  this  action,  for  anything  on 
.account  of  his  notes  which  he  had  not  yet  paid,  but  only 
for  the  21.  10s.,  and  he  received  a verdict  for  that ; the  jury 
finding  for  the  plaintiff  on  all  the  issues  except  the  fourth, 
and  on  that,  for  the  defendant.  The  general  issue,  he  held, 
prevented  the  plaintiff’s  recovery  in  respect  of  the  promis- 
sory notes,  as  no  assumpsit  in  respect  of  the  money  covered 
hy  them,  was  implied  or  proved. 

The  master,  at  the  entry  of  judgment,  taxed  for  plaintiff 
the  costs  of  the  cause,  and  on  14th  December,  1848,  the 
defendant  obtained  an  order  from  Macaulay,  J.,  for  revision 
of  taxation,  limiting  the  plaintiff’s  costs  to  the  costs  of  the 
issues  found  for  him ; and  in  Michaelmas  Term  following, 
the  plaintiff  obtained  ^ rule  that  plaintiff  should  have 
judgment  and  full  costs,  notwithstanding  the  finding  of  the 
jury  on  the  fourth  issue,  on  which  the  defendant  had  a 
verdict,  or  why  the  judge’s  order  should  not  be  rescinded. 

Bead,  moved  for  judgment  non  obstante  verdicto,  and  to  re- 
scind the  judge’s  order.  Bichard's  shewed  cause. 

The  cases  cited  were — Stephens’  PI.  282  ; 2 Saund.  31^ 
319  (6)  ; 2 Bing.  K C.  »704 ; Cr.  & M.  644;  5 Burr.  2827  | 
4Bing,  N.  C.  439;  4B&C.  380;  3 Q.  B.  E.  602;  Yent. 
196 ; 3 M & W.  159  ; 1 Ch.  Eep.  121. 
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Eobinson,  0.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion,  that  the  plaintiff  should  be  allowed 
to  tax  his  full  costs,  and  have  the  benefit  of  his  verdict^ 
notwithstanding  the  jury  found  for  the  defendant  on  the 
fourth  issue.  We  cannot  hold  that  the  plaintiff  is  too  late 
in  applying  for  judgment  non  obstante,  because  we  have, 
in  that  respect,  the  same  practice  that  prevailed  in  England 
in  the  King’s  Bench;  before  the  new  rule  H.  T.  2 Wm.  IV. 
It  might  be  well  that  we  should  adopt  that  rule  which  limits 
motions  to  arrest  judgment,  and  motions  for  judgment  non 
obstante,  to  the  first  four  days  of  the  next  term  after  the 
trial ; but  we  have  not  yet  done  so. 

Then  we  have  here  the  jury  finding  on  the  third  issue, 
that  the  plaintiff  by  deed  of  assignment,  indorsed  on 
the  indenture  of  lease,  bargain,  sell  and  set  over  to  the  de- 
fendant the  said  supposed  indenture,”  while  on  the  fourth 
issue  they  find  “ that  no  deed  of  assignment  of  the  said  sup- 
posed indenture  of  lease,  was  ever  granted,  assigned, 
and  set  over  by  the  plaintiff  to  the  defendant,” 

There  is  an  apparent  inconsistency  in  the  finding  on  these- 
two  issues;  but  the  fourth  plea  is  so  worded  that  it  is  not 
easy  to  understand  what  it  denies — whether  that  no  deed 
of  assignment  was  ever  made,  or  that  the  deed  of  assignment 
was  never  transferred — which  latter  would  be  an  absurd  and 
immaterial  issue.  Neither  of  the  pleas  applies  to  the  ma- 
terial question,  whether  the  term  or  interest  in  the  land  was 
assigned,  but  they  assert  that  the  deed  was  not  assigned. 

The  declaration  averred  that  the  plaintiff  had  assigned 
to  the  defendant  the  indenture  of  lease,  and  the  premises  there- 
by demised,  which  latter  was  the  substantial  statement  that 
should  have  been  traversed. 

Unless  the  f Durth  plea  can  be  said  to  have  traversed  that,, 
it  can  be  no  defence:  and  if  it  can  be  taken  as  traversing 
that,  then,  although  the  plaintiff  had  stated  the  assignment 
to  be  by  deed,  yet  as  it  might  equally  have  been  by  writing 
without  seal,  I consider  that  the  substance  of  the  issue  was, 
whether  the  plaintiff  had  assigned  the  premises  to  the 
defendant  for  the  residue  of  the  term  (5  Burr.  2827),  and  on 
that  principle,  if  it  could  be  extended  to  this  case,  the 
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fourth  issue  should  have  been  found  for  the  plaintiff;  be- 
cause an  assignment  was  proved,  though  not  under  seal, 
which  it  need  not  be.  But  that  issue  having  been  in  fact 
found  for  the  defendant,  the  question  is,  whether  it  is  in  law 
a bar  to  the  action  ; and  I think  it  is  not,  because  it  does 
not  deny  the  assignment  of  the  plaintiff’s  interest  in  the 
land,  but  at  most  only  denies  the  assignment  of  the  deed  of 
lease,  if  indeed  it  can  be  taken  to  do  anything  more  than 
deny  the  assignment  o'f  the  assignment,  which  was  not  a fact 
averred,  and  could  have  nothing  to  do  with  the  cause  of 
action  stated.  It  leaves  unanswered  the  averment  in  the 
declaration,  that  the  were  assigned. 

For  all  that  is  stated  in  the  plea,  the  plaintiff  may  have 
assigned  the  premises  to  the  defendant,  though  not  the  deed 
of  lease,  and  there  is  therefore  not  enough  pleaded  to  bar 
the  action. 

The  fourth  plea  is  indeed  otherwise  bad  (though  perhaps 
in  this  respect  only  informal),  for  it  does  not  precisely  deny 
even  the  assignment  of  the  lease  alleged,  but  says  no  deed  of 
assignment  was  ever  granted,  &c.,  by  plaintiff  to  him,  which 
is  only  an  argumentative  denial  of  the  particular  assignment 
set  out. 

Per  Cur. — Eule  absolute. 


Cochrane  v.  Eyre  et  al. 

Debt  on  recoijuizance — insufficient  pleas  thereto — sufficiencey  of  declaration — 
recognizarce  when  taken  in  open  court  of  District  Court,  need  not  be 
filed. 

Semble,  that  a recognizance  taken  in  the  District  Court,  may  be  sued  on 
in  the  Queen’s  Bench. 

When  a recognizance  has  been  taken  in  open  court  before  the  judge  of 
the  District  Court,  and  it  is  so  a-j^erred. — Held  per  Cur. — that  under 
the  8th  Vic.  ch.  13,  secs.  20,  23  and  50 — the  filing  oi  the  recognizance 
in  the  office  of  the  clerk,  is  not  necessary  to  perfect  it. 

Declaration  :•  Debt  on  recognizance. 

1st  plea — That  there  is  not  an^^  record  of  the  said  sup- 
posed recognizance  in  the  declaration  mentioned  remaining 
in  the  said  court  here,  in  manner  and  form  as  in  the  decla- 
ration is  alleged  ; and  of  this  defendant  puts  himself  upon 
the  country,  &c. 

2nd  plea. — That  defendants  were  not,  nor  are  they  indebted 
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to  the  plaintifif  in  manner  and  form  as  in  the  declaration  is  al- 
leged ; and  of  this  they  put  themselves  upon  the  country,  &c. 

3rd  plea. — That  after  the  recovery  of  the  judgment  in 
the  declaration  mentioned  against  the  said  Alexander 
Porter,  and  after  the  issuing  of  the  writ  of  capias  ad  satis- 
faciendum against  him,  and  before  the  return  thereof,  he, 
the  said  Alexander  Porter,  fraudulently  departed  from,  or 
concealed  himself  in  the  District  of  Newcastle,  so  that  the 
defendants,  as  such  bail  for  him,  could  not  render  him  to 
the  custody  of  the  sheriff  of  the  said  district  in  discharge 
of  themselves ; and  this  they  are  ready  to  verify,  &c. 

5th  plea. — That  after  the  issuing  of  the  writ  of  capias  ad 
satisfaciendum  upon  the  said  judgment,  and  the  delivery 
thereof  to  the  sheriff  of  the  District  of  Newcastle,  and 
whilst  the  same  was  in  force,  the  said  sheriff  could,  and 
might,  and  would  have  arrested  the  said  Alexander  Porter, 
but  that  the  plaintiff  fraudulently,  and  for  the  purpose  of 
fixing  the  defendants,  ordered  and  directed  him,  the  said 
sheriff,  not  to  do  so  ; and  this  the  defendants  are  ready  to 
verify,  &c. 

Demurrer  to  1st  plea. — Because  the  same  improperly 
concludes  to  the  country  instead  of  with  a prayer  of  judg- 
ment, and  the  defendants  thereby  attempt  to  put  in  issue 
the  existence  of  a recognizance  in  the  Court  of  Queen’s 
Bench,  whereas  the  plaintiff  has  declared  on  a recogni- 
zance in  the  District  Court. 

To  2nd  plea — Because  the  same  is  not  a formal  or  proper 
plea,  to  an  action  of  debt  on  recognizance. 

To  3rd  plea — Because  the  same  contains  no  defence  to 
this  action,  but  on  the  contrary,  admits  the  cause  of  action 
declared  on — that  though  the  said  plea  may  shew  a 
reason  for  not  rendering  the*said  Alexander  Porter  to  the 
custody  of  the  sheriff,  yet  it  contains  no  excuse  whatever 
for  not  paying  the  condemnation  money. 

Eeplication  to  5th  plea — That  he  did  not  order  and  direct 
the  said  sheriff  not  to  arrest  the  said  Alexander  Porter,  in 
manner  and  form  as  the  defendants  in  their  said  plea  have 
alleged ; and  this  the  plaintiff  prays  may  be  enquired  of  by 
the  country,  &c. 
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Demurrer  to  replication  to  5th  plea — Because  the  plain- 
tiff hath  thereby  denied,  in  the  conjunctive,  the  allegation 
contained  in  the  said  plea,  that  the  plaintiff  ordered  and 
directed  the  sheriff  not  to  arrest  the  said  Alexander  Porter, 
and  thereby  raised  too  large  an  issue,  instead  of  denying 
that  he  either  ordered  or  directed  the  sheriff  not  to  do  so. 

Upon  the  argument  of  the  demurrers,  the  defendant  took 
the  following  exceptions  to  the  declaration  : — 

1st — Because,  by  the  recognizance  as  therein  set  forth, 
the  defendants  are  shewn  to  have  undertaken  to  answer  for 
their  principal,  if  he  should  be  condemned  at  the  suit  of  the 
plaintiff,  in  an  action  on  promises  to  the  plaintiff’s  damage 
of  25Z.;  and  the  recovery  set  forth  is  for  36Z.  15s.  8(^. 

2nd. — Because  there  is  no  averment  in  the  declaration, 
that  the  recognizance  or  affidavits  were  filed  with  the  clerk 
of  the  District  Court. 

3rd. — Because|the  record  of  the  recovery,  &c.,  is  averred 
to  be  remaining  in  the  said  court  hero  (meaning  this 
-court). 

4th. — Because  the  recovery  or  cause  thereof  is  not  alleged 
to  have  been  within  the  jurisdiction  of  the  District  Court. 

Cameron^  Q.  C.,  for  the  demurrer. — Eccles,  contra. 

The  statute  referred  to  was  the  8th  Vic.  ch.  13,  sec.  20,  23 
& 50 — no  authorities  were  cited. 

Eobinson,  C,  J.,  delivered  the  judgment  of  the  court. 

There  can  be  no  doubt,  but  that  the  first,  second  and  third 
pleas  are  all  sufficient,  for  the  reasons  stated  in  the  demur- 
rer ; and  that  plaintiff’s  replication  to  the  5th  plea,  which 
is  demurred  to,  is  good ; — so  that  the  plaintiff  is  entitled  to 
judgment  in  regard  to  all  the  demurrers ; but  the  defendant, 
upon  the  argument,  took  exception  to  the  declaration,  as 
being  insufficient  on  several  grounds. 

First — Because  the  condition  of  the  recognizance  set  out 
in  it,  makes  the  cognizors  liable  only  in  case  the  principal 
shall  be  condemned  in  an  action  on  promises,  to  the  damage 
of  the  plaintiff  of  25L,  then  depending,  &c.;  and  the  declara- 
tion sets  out  a recovery  for  361.  15s. 

There  is  nothing  wrong  in  this.  The  action  was  for  25?. 
damages,  as  the  plaintiff  avers  it  was.  The  declaration  is 
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only  describing  it  as  the  recognizance  had  described  it,  and 
both  must  recite  it  truly.  The  judgment  obtained  in  the 
action,  of  course,  includes  the  costs,  and  so  was  for  36/. 

And  secondly — Exception  was  taken,  that  there  is  no 
averment  in  the  declaration  that  the  recognizance  or  affida- 
vits were  filed  with  the  clerk  of  the  District  Court. 

The  20th,  23rd  and  50th  clauses  of  the  District  Court  Act, 
8th  Vic.  ch.  13,  relate  to  this  matter.  No  objection  was 
taken  that  an  action  will  not  lie  in  this  court,  on  a recogni- 
zance taken  in  the  District  Court.  Of  course  it  will  lie  here, 
if  there  is  no  enactment  to  prevent  it ; and  the  50th  clause 
does  not,  I think,  confine  the  jurisdiction  to  the  District 
Court  in  such  cases. 

We  do  not  consider  that  the  23rd  clause  can  be  reasona- 
bly taken  to  require  the  filing  in  the  office  of  the  clerk,  as 
an  act  necessary  to  perfecting  the  recognizance,  when  it  was 
taken  in  open  court  before  the  judge,  as  this  is  averred  to- 
have  been. 

That  provision  can  only,  in  the  nature  of  things,  have 
been  meant  to  apply  to  recognizances  taken  out  of  court. 
It  is  copied  from  a like  provision  made  in  the  King’s  Bench 
Act,  in  respect  to  recognizances  taken  before  commissioners 
in  the  country,  and  the  same  commissioners  are  by  this  act 
empowered  to  take  bail  in  the  District  Court. 

It  is  impossible  that  a recognizance  taken  in  a court  of 
record,  can  be  otherwise  than  a record  in  itself.  It  cannot 
be  more  a record  b}^  being  filed  in  the  office  by  the  same  of- 
ficer who,  under  the  direction  of  the  judge,  has  taken  it  se- 
dente  curia. 

Another  objection  taken  is,  that  the  record  of  the  recovery 
is  averred  to  be  remaining  of  record  in  the  said  court  here 
(meaning  this  court,  which  would  be  repugnant  to  what 
was  before  averred)  ; but  the  declaration  does  not  so  state 
the  matter — on  the  contrary,  it  plainly  refers  to  the  record 
as  remaining  in  the  District  Court. 

And  so  also  as  to  another  objection  taken  : It  is  not 
founded  in  fact ; for  the  declaration  does  aver  (whether 
necessarily  or  not),  that  the  action  in  which  plaintiff  recov- 
ered was  within  the  jurisdiction  of  the  District  Court. 
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We  see  n©  ground  on  which  the  declaration . should  be 
held  bad,  and  the  plaintiff, 'in  our  opinion,  is  entitled  to 
judgment. 

Per  Cur. — Judgment  for  the  plaintiff  on  demurrer. 


The  Queen  v.^  Wisher. 

Dedication  of  a road  hy  tenant — Landlord's  acquiescence. 
jA  tenant  for  years  cannot,  by  acguiescence,  or  otherwise,  dedicate  a por* 
tion  of  the  leasehold  for  a public  highway,so  as  to  bind  the  reversioner. 
Semble  ; that  where  the  reversion  comes  at  once,  without  any  interval  of 
time  to  the  tenant,  his  acquiescence  in  the  dedication,  while  a tenant, 
will  not  bind  him,  in  the  absence  of  evidence  of  acquiescence  in  the 
dedication  on  the  part  of  his  landlord.  Where  therefore  a tenant 
under  the  crown  had  been  convicted  upon  an  indictment  for  taking 
exclusive  possession  of  the  road,  after  he  had  obtained  his  patent. — 
The  court  refused  to  give  judgment  upon  the  conviction  until  evidence 
had  been  given  to  shew  the  crown  a consenting  party  to  the  dedica- 
tion. 

The  defendant  in  this  case  was  tried  upon  an  indictment 
for  nuisance,  in  obstructing  a highway  in  the  township  of 
Markham,  and  the  jury  found  him  guilty. 

Both  the  prosecutor  and  the  defendant,  it  seemed,  desired 
to  have  the  opinion  of  this  court  on  the  question  whether 
the  locus  in  quo  was  a legal  highway,  and  with  this  view  the 
indictment  was  brought  hither  by  certiorari,  no  judgment 
having  been  given  on  the  verdict. 

The  facts  of  the  case  fully  appear  in  the  judgment  of  the 
court. 

A.  Wilson  for  the  crown.  Dr.  Connor  for  the  defendant- 
The  cases  cited  on  the  argument  were — 4 Camp.  16  ; 6 D.  & 
E,  572;  5 Taunt.  12;  5 B.  & Aid.  454;  1 M.  & Cr.  392;  4 
Tyr.  502  ; 1 Bing.  K^C.  553  ; 5 0.  &P.  460  ; 10  Bing.  YS;  n 
B.  &C.  25^7;  IIE.E.  3'76,  419. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  appeared  on  the  evidence  taken  at  the  trial,  as  reported 
by  the  learned  judge  who  presided,  that  in  the  original  sur- 
vey of  the  township  of  Markham,  there  was  a public  allow- 
ance for  road  between  the  defendant’s  lot  15,  in  the  Yth 
<joncession,  and  the  adjoining  lot  16. 

The  road,  which  has  in  fact  been  opened  as  and  for  the 
public  allowance,  has  been  *in  use  for  25  years  and  more. 
.Statute  labour  has  been  performed  on  it  by  this  defendant, 
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as  well  as  others,  as  upon  the  proper  public  highway.  Of 
late,  however,  the  defendant  had  objected  that  the  road  is 
not  correctly  laid  out  according  to  the  intention  of  the 
original  survey,  but  encroaches  upon  his  land  ; and  finding 
this  to  be  the  case,  on  having  the  side  line  of  his  lot  run 
2:>arallel  with  the  township  line  at  the  end  of  that  concession, 
he  claimed  a right,  notwiths^-anding  the  long  use  of  the  high- 
way in  its  present  line,  to  have  it  confined  to  the  proper  pub- 
lic allowance ; and  in  order  to  try  the  right,  he  extended 
his  fence  to  the  true  northern  limit  of  his  lot,  thereby  shut- 
ting the  public  out  of  the  greater  part  of  the  width  of  the 
old  road,  though  not  entirely  closing  it  up. 

Supposing,  which  we  infer  from  the  evidence  in  the  case, 
that  the  deviation  from  the  right  line  was  not  compelled  by 
any  necessity  occasioned  by  the  nature  of  the  ground,  and 
was  not  even  intentional,  but  has  been  accidental  arising 
from  want  of  accuracy  in  laying  out  the  road,  then  there 
would  seem  to  be  no  good  reason  why  the  error  should  not 
be  corrected,  and  the  road  laid  out  in  its  right  place  by  the 
proper  authorities. 

That  would  be  just  towards  the  defendant,  as  it  would 
give  the  proprietors  on  each  side  of  the  road  their  proper 
boundary,  and  the  line  of  road  would  in  itself  be  more 
direct  and  convenient. 

Whether  any  attempt  has  been  made  to  settle  this  dispute 
by  such  an  arrangement,  we  are  not  informed ; but  after 
some  delay  in  bringingthe  matter  before  us,  we  are  pressed 
to  give  judgment  upon  the  conviction.  And  the  first  diffi- 
culty that  presents  itself  is,  that  the  jury  appears  to  have 
given  the  verdict  upon  an  imperfect  knowledge  of  the  facts 
of  the  case  ; for  if  would  appear  by  the  report  of  the  trial, 
that  it  was  assumed  by  the  learned  judge  in  giving  the  case 
to  the  jury  (and  there  was  nothing  in  the  evidence  to  lead 
to  any  other  impression),  that  during  the  25  years  that  the 
locus  in  quo  had  been  constantly  used  as  a highway  with  the 
assent  of  the  defendant,  he  was  himself  seized  of  the  land  in 
fee.  Now,  however,  it  is  brought  out  for  the  first  time,  as 
a new  fact,  that  up  to  the  year  1842,  the  fee  of  the  locus  in 
quo  was  in  the  crown. 
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The  defeDdant,  it  appears,  had  a lease  from  the  crown  of 
the  lot  of  which  the  loom  in  quo  forms  a part,  being  a clergy 
reserve,  which  lease,  being  for  21  years,  expired  some  time 
before  1842 ; but  having  entered  as  lessee  and  enjoyed  as 
lessee  during  the  period  the  lease  was  running,  he  continued 
in  possession  till  he  purchased  from  the  crown  in  1842, 
when  he  received  a grant  of  the  fee  under  the  great  seal. 

So  we  have  here  the  defendant,  while  lessee  for  years  of 
the  crown,  allowing  the  public  freely  to  use  the  locus  in  quo 
as  a highway  for  25  years  (that  is,  being  such  tenant  for 
part  of  the  time,  and  the  rest  of  the  time  holding  over), and 
then,  in  1842,  receiving  a grant  of  the  fee  from  the  crown, 
soon  after  which  he  takes  upon  himself  to  assert  an  exclu- 
sive right,and  shuts  out  the  public.  This  places  the  case  in  a 
new  light,  different  from  that  in  which  it  was  supposed  to 
stand  at  the  trial.  Upon  the  evidence  there  given,  I should 
say,  there  could  be  no  question  that  the  defendant  was  right- 
ly convicted. 

Now  a new  fact  is  stated,  which  was  not  proved  at  the 
trial,  or  if  proved,  not  noticed  or  understood,  though  fully 
admitted  before  us  at  present,  as  well  on  the  one  side  as  the 
other.  We  cannot  pass  sentence  on  a conviction  so  ob- 
tained ; for,  undoubtedly,  the  general  principle  is,  that  a 
tenant  for  years  cannot  by  any  such  act  of  dedication  as  is 
shewn  here,  bind  the  reversioner. 

He  could  not  affect  the  right  of  the  crown,  as  regarded 
the  reversion,  by  any  dedication  of  that  which  was  not  his 
own.  And  it  is  now  contended,  on  the  part  of  the  defendant, 
that  it  must  follow  as  a consequence  that  he  can  claim  under 
his  grant  the  same  right  of  exclusive  possession  as  the  crown 
had  when  the  grant  was  made. 

If  it  can  be  successfully  maintained,  on  the  other  hand, 
that  the  defendant  having  while  tenant  acquiesced  so  long 
in  the  public  use  of  the  road,  is  bound  by  his  acquiescence 
when  the  reversion  comes  to  him  without  any  intermediate 
interval  of  time,  though  no  other  grantee  of  the  reversion 
would  have  been ; then,  on  that  principle,  the  conviction 
might  still  be  held  to  be  proper.  But  we  do  not  find  autho- 
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rity  sufficient  to  support  that  position,  in  the  absence  of 
evidence  of  acquiescence  in  the  dedication  on  the  part  of 
the  crown.  And  it  is  plain,  that  if  the  conviction  could  only 
be  supported  by  establishing  such  acquiescence  (and  we 
think  it  could  be  no  otherwise  supported),  then  it  will  be 
necessary  to  satisfy  a jury  on  that  point,  for  it  is  not  the 
province  of  the  court  to  find  the  fact. 

It  will  be  necessary,  therefore,  that  there  should  be 
another  indictment  preferred,  if  the  obstruction  still  con- 
tinues, in  order  that  the  case  may  be  submitted  to  a jury  on 
its  proper  grounds ; unless  the  parties  concerned  should 
take  the  more  reasonable  course  of  having  the  road  properly 
laid  down  and  established  in  the  true  line. — See  13  E.  E. 
411. 

Per  Cur. — Conviction  cannot  be  supported — 
New  trial  ordered. 


The  Queen  v.  Eyan. 

IneligihilUy  of  collectors  of  taxes  under  1 Vic.  ch.  21  sec.  18 — application 
for  a quo  warranto  hy  a person  evidently  disqualified  for  the  office. 

Under  sec.  18  of  the  statute,  1 Vic.,  ch.  21 — a collector  of  rates  who  has 
not  paid  over  the  amount  collected  by  him,  and  settled  his  accounts 
with  the  treasurer  on  or  before  the  third  Monday  in  December  of  the 
year  for  which  he  has  been  serving — is  ineligible  to  any  township  office. 
The  court  refused  an  information  in  the  nature  of  a quo  warranto,  with 
a view  to  place  a party  in  the  office  of  a township  clerk,  who,  in 
making  his  application,  shewed  that  he  could  not  write. 

CameroUj  Q.  C.  obtained  a rule  nisi  for  a quo  warranto^  to 
determine  by  what  right  the  defendant  filled  the  office  of 
township  clerk  of  the  township  of  Biddulph,  in  the  district 
of  Huron. 

James  Hodgins,  the  younger,  made  affidavit,  that  at  the 
township  meeting  for  Biddulph,  on  the  1st  January,  1849, 
he  was  elected  township  clerk  for  that  year ; that  Eyan  op- 
posed him,  but  that  he  was  ineligible  to  any  township  office, 
not  having  made  his  returns  to  the  treasurer  of  the  district 
as  collector  of  taxes  for  the  township  of  Biddulph,  for  1848, 
within  the  time  prescribed  by  law ; that  there  was  a 
division  and  shew  of  hands  at  the  election,  and  that  a 
protest  was  entered  and  handed  to  the  chairman  of  the 
meeting  before  any  division  or  shew  of  hands  took  place. 
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for  that  cause ; and  that  notice  was  given  to  the  electors 
previous  to,  and  at  the  time  of  the  division  and  shew  of 
hands,  that  any  votes  given  to  Kyan  would  be  thrown  away 
on  account  of  his  ineligibility  j that  he,  Hodgins,  had  en- 
tered into  the  bond  required  by  1 Yic.,  ch.  21,  sec.  11,  as 
township  clerk,  which  had  been  transmitted  to  the  treasurer 
of  the  district  according  to  law ; that  he  had  demanded 
the  township  books  and  papers  from  Eyan,  which  came 
into  his  possession  at  the  meeting,  who  refused  to  deliver 
them. 

To  this  affidavit  the  deponent  made  his  mark  as  a person 
who  could  not  write.  The  protest  is  “put  in  signed  by 
nine  persons. 

James  Hodgins,  sen.,  swore  that  he  was  at  the  election, 
stated  the  delivery  of  the  protest  after  the  candidates  were 
proposed,  and  before  any  division  or  shew  of  hands,  (see 
1 Yic.,  ch.  2,  sec,  18,)  that  upon  the  division  and  shew  of 
hands,  Eyan  was  declared  by  the  chairman  to  be  elected, 
but  that  deponent  verily  believed  James  Hodgins,  jun.,  to 
foe  the  duly  elected  clerk. 

John  and  Adam  Hodgins  made  affidavit,  that  on  a divi- 
sion and  shew  of  hands,  Eyan  had  a majority ; and  that 
notice  was  given  to  the  electors  upon  such  division  and 
shew  of  hands  that  the  votes  given  for  him  would  be 
thrown  away  on  account  of  his  ineligibility,  that  they  had 
respectively  proposed  and  seconded  James  Hodgins,  jun. ; 
that  upon  the  shew  of  hands,  the  chairman  declared  Eyan 
duly  elected,  in  the  face  of  the  protest  of  the  freeholders ; 
and  they  swore  that  they  verily  believe  James  Hodgins, 
jun.,  to  be  the  duly  declared  township  clerk  for  1849. 

An  affidavit  of  the  treasurer  was  put  in,  that  Eyan,  as 
collector  of  Biddulph  for  1848,  did,  on  the  3rd  of  January, 
1849,  pay  over  all  money  collected  by  him  in  1848,  and 
relieved  his  bond  as  collector ; and  did  not  pay  over  and 
finally  settle  his  account  as  such  collector  as  aforesaid,  with 
him  as  treasurer,  on  or  before  the  third  Tuesday  in  Decem- 
ber, 1848. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  doubt  but  that  the  statute  1 Yic.,  ch.  21,  sec.l8, 
20  6 u.  c.  Q.  B. 
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does  render  ineligible  to  any  township  office  a collector 
of  rates  who  has  not  paid  over  the  amount  collected  by  him,, 
and  settled  his  account  with  the  treasurer,  on  or  before  the 
third  Tuesday  in  December  of  the  year  for  which  he  has 
been  serving;  and  therefore  it  does  appear  that  Eyan  wa& 
ineligible  when  he  was  chosen,  and  ought  not  to  have  been 
returned  in  the  face  of  the  objection  openl}^  made. 

On  the  other  hand  (though  that  is  not  a matter  that  can 
have  any  retrospective  effect  in  making  that  proper  and 
legal  now,  which  was  illegal  at  the  time  it  took  place),  yet 
it  is  shewn  that  almost  immediately  after  the  election,  Eyan 
acquitted  himself  of  his  trust,  and  has  obtained  the  trea- 
surer’s discharge.  This  does  not  alone  weigh  with  us  in 
declining  to  grant  this  application ; but  there  is  another 
rather  strange  circumstance  in  the  case,  which  is  the  .evi- 
dent and  utter  incapacity  of  Mr.  Hodgins,  who  desires  to 
be  placed  in  the  office.  He  makes  his  mark  to  the  affidavit 
filed  in  support  of  this  application,  from  which,  the  only 
inference  we  can  draw  is,  that  he  can  neither  write  nor  read  ; 
for  it  is  very  rare  that  a person  can  read,  who  cannot  even 
write  his  name. 

It  would  be  using  the  discretion  of  this  court  unwisely 
to  grant  leave  to  file  an  information  in  the  nature  of  quo 
warranto,  with  a view  to  place  in  the  office  of  township^ 
clerk  a person  who  cannot  write,  when  his  duties  are  all  of 
that  nature,  which  make  such  a qualification  indispensable. 
Among  other  things,  he  is  to  record  the  proceedings  at  all 
township  meetings.  The  court  clearly  hold  in  England 
that  it  has  a discretion  to  withhold  leave,  and  it  would  be 
answering  no  useful  purpose  to  grant  the  present  applica- 
tion. We  did  not  observe  the  circumstance  I have  men- 
tioned, or  we  should  not  have  granted  the  rule  nisi. 

Per  Cur. — Eule  nisi  for  quo  warranto,  discharged. 


Doe  DEM.  Connor  v.  Connor. 

A.  received  possession  of  land  from  B. — A.  died  in  1846,  and  before  his 
death,  A.  and  B.  had  been  in  occupation  of  the  land  for  more  than  20 
years — A.  died  without  issue  and  intestate,  leaving  his  wife  upon  the 
land — C.  his  eldest  brother,  and  heir  at  law,  claimed  title,  and 
brought  ejectment  against  A’s.  wife — A’s  wife  defended  the  action,^ , 
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relying  upon  a quit  claim  deedlvom.  B.,  who,  upon  giving  up  posses- 
sion to  A.,  had  exchanged  lands,  and  never  having  given  A.  his  deed 
as  was  alleged,  now  conveyed  to  his  wife.  But,  Held  'per  Cur.  — that 
A’s.  wife,  upon  the  death  of  her  husband,  being  merely  a ten- 
nant  at  sufferance  — and  having  no  interest  upon  which  a simple  re- 
lease could  operate — the  release  conveyed  nothing,  and  the  plaintiff 
was  entitled  to  recover. 

Ejectment  for  west  half  of  28,  6th  concession,  Kingston. 
The  facts  were. these : — John  Connor,  about  20  years  ago, 
or  nearly  so,  went  to  live  on  the  premises  in  question, which 
before  had  been  occupied  by  Andrew  Kerr,  from  whom  he 
received  possession — they  having  exchanged  lands.  There 
had  been  a continued  occupation  between  the  two,  without 
interruption,  for  more  than  20  years,  before  1846,  in  which 
year  John  Connor  died,  without  issue,  and,  as  it  appeared 
intestate,  leaving  his  wife  Margaret  Connor,  the  now  de- 
fendant, living  upon  the  land. 

The  lessor  of  the  plaintiff,  Aaron  Connor,  was  eldest 
brother  and  heir  of  John  Connor.  This  was  his  evidence 
of  title. 

The  defendant  produced  first  a patent  from  the  crown  to 
Alexander  Aitkin,  made  19th  April,  1^98,  for  this  land. 
She  then  produced  and  proved  a deed-poll  from  Andrew 
Kerr  to  her,  dated  12th  January,  1847,  registered  11th  June, 
1848,  whereby,  for  the  consideration  of  five  shillings,  he 
“assigned,  demised,  released,  set  over,  and  quit  claim  to 
her,  her  heirs  and  assigns  forever,  all  his  estate,  right,  title 
and  interest,”  of  and  in  the  premises  now  in  question. 

How  Kerr  became  entitled  to  the  land,  was  not  shewn — 
there  was  no  title  traced  down  from  the  patentee  Aitkin. 

One  Gow,  one  of  the  subscribing  witnesses  to  the  deed 
from  Kerr  to  the  defendant,  sv/ore  on  the  trial,  that  about  a 
year  before  John  Connor  died,  he  heard  him  say  to  Kerr 
that  he  depended  on  him  to  give  a deed  ; and  that  he  had 
often  heard  him  say  say  he  had  told  his  wife  that  she  must 
trust  to  the  mercy  of  Kerr  for  a deed.  Kerr  had  been  long 
living  in  the  Township  of  Marysburgh,  the  land  which  he 
liad  got  from  John  Connor  in  exchange  for  this  100  acres. 
He  died  before  the  trial.  William  Kerr,  a son  of  his,  was 
a,  subscribing  witness  to  the  deed  with  Gow,  and  was  also 
examined  on  the  trial.  He  swore,  as  Gow  did,  that  the 
deed  was  executed  at  Kerr’s  residence,  in  Maiysburgh,  and 
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it  seems  that  after  John  Connor’s  death,  which  was  known 
lo  Kerr,  Gow  had  gone  up  to  Kerr  and  got  him  to  execute 
Ike  deed,  which  Kerr’s  son  drew  up. 

The  defendant  claimed  under  this  deed,  as  being  given 
to  her  by  Kerr  in  fulfillment  of  the  known  intention  of  her 
. fcasband,  to  whom  he  was  bound  to  convey. 

The  plaintiff  on  the  other  hand,  endeavoured  to  establish 
• that  the  taking  of  this  deed  from  Kerr  was  a fraudulent 
contrivance  to  defeat  the  title  of  the  lessor  of  the  plaintiff 
as  John  Connor’s  heir. 

It  was  not  made  out  that  Kerr  had  ever  made  a deed  to 
John  Connor  in  his  life  time,  though  it  was  endeavoured  to 
be  shewn  that  he  had,  and  he  produced  a witness  who 
Bwore  that  about  14  years  before,  he  saw  in  John  Connor’s 
]K)ssession,  a deed  to  him  from  Kerr,  for  this  land,  or  what 
be  thought  was  a deed,  though  he  was  not  sure  of  it.  The 
character  of  this  witness,  however,  was  impeached  as  un- 
worthy of  credit. 

The  jury  were  directed  to  find  for  the  plaintiff,  if  they 
were  satisfied  that  a deed  had  been  executed  to  John  Con- 
nor by  Kerr;  if  not,  then  to  find  for  defendant  if  they  be- 
lieved that  the  deed  produced  from  Kerr  to  her,  was  execut- 
ed, as  stated  by  the  subscribing  witnesses. 

The  plaintiff’s  counsel  had  objected  that  the  deed  made 
by  Kerr  to  defendant,  could  pass  no  interest,  the  grantor  not 
being  then  in  possession,  and  there  being  no  consideration 
given  for  it ; also,  that  as  the  possession  of  the  defendant 
(the  widow)  came  to  her  through  her  husband,  she  could 
not  take  a deed,  while  thus  in  possession,  in  order  to  de- 
feat the  heir’s  title,  but  must  first  relinquish  possession  to 
the  heir. 

Yerdict  for  the  defendant. 

Hagarty,  obtained  a rule  for  a new  trial  on  the  law  and 
evidence,  and  for  the  admission  of  illegal  evidence, 
shewed  cause. 

The  cases  cited  were — 4 TJ.  C.  E.  508  ; 4 K.  & M.  25 ; 
a B.  & .C.  4'71;  5 Taunt.  326;  2 T.  E.  749;  Butcher  v. 
Butcher, ' 7 B.  & C.  ; 2 N.  & P.  123 ; 4 M,  & Scott,  562  ; 
9 Taunt.  202 ; Woodfall,  L.  & T.  37,  578 ; 2 JST.  & P.  594; 
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1 Cr.  & M.  543  ; 1 TJ.  C.  E.  39  ; 3 M.  & S.  211,  506; 
4 Wm.  lY.,  ch.  1,  sec.  42  ; 3 M.  & Ey.  Ill ; 3 P.  & E.  194; 

2 Saund.  418;  1 P.  & D.  651 ; 11  M.  & W.  337  ; 1 M.  G.  & 
Scott,  11, 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

No  difficulty  arises,  in  this  case,  from  the  production  of 
the  patent,  by  which  the  land  in  question  was  granted  to 
Aitkin  in  1798;  for  no  privity,  whatever,  being  shewn  be* 
tween  Aitkin  or  his  heir,  and  those  who  have  held  posses- 
sion of  the  property  for  more  than  20  years,  we  must  look 
on  that  title  as  extinguished. 

Then  the  lessor  of  the  plaintiff  shewed  that  his  brother-j 
John  Connor,  and  Kerr,  from  whom  he  claimed,  had  in  suc- 
cession been  in  actual  occupation  of  this  land,  receiving  the 
rents  and  profits  for  more  than  20  years,  and  that  he  is  him- 
self heir  to  John  Connor,  in  whom  the  title  became  complete 
under  the  Statute  of  Limitations.  Then,  why  should  he  not 
recover  ? Has  the  defendant  shown  a better  title  ? That 
is  the  only  question.  We  find  her  remaining  in  possession 
after  the  death  of  her  husband  who  was  seized  in  fee,  and 
whose  death  occurred  in  1846.  She  must  be  looked  upon  m 
tenant  at  sufferance  to  the  right  owner,  her  possession 
having  commenced  rightfully  during  her  husband’s  life 
time.  The  case  in  2 Nev.  & P.  123,  is  in  point. — 4 IT.  C. 
E.  508. 

But  she  sets  up  a title  under  a deed  made  to  her  by  Kerr,, 
the  circumstances,  of  which  are  very  suspicious,  and  make 
it  look  like  a contrivance  to  cut  out  the  heir.  It  was  not 
shewn  what  right'  Kerr  had  to  the  premises,  no  title  was 
deduced  from  the  patentee  of  the  crown,  and  the  county 
register,  it  seems,  affords  no  evidence  of  title  in  Kerr, 
Then,  besides,he  was  not  in  possession  when  he  made  this  con- 
veyance to  the  defendant;  so  that  her  claim  is  by  deed  from 
a person  out  of  possession,  and  who  was  not  shewn  to  have 
had  any  title.  The  deed,  moreover,  is  a mere  release  or  quit 
claim  of  all  Kerfs  right ; and,  as  a release,  it  can  have  no 
operation  for  want  of  a previous  estate  in  the  defendant  for 
the  release  to  operate  upon, 

The  defendant  is  not  shewn  to  have  had  any  legal  interest 
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in  the  premises  when  she  took  the  release — she  held  no 
term  under  Kerr,  and  no  freehold  interest  from  any  one — 
but  was  a mere  tenant  at  sufferance,  having  no  interest 
that  could  be  enlarged  by  a release  ; I refer  to  Butler  v. 
Duckmanton,  Cro,  Jac.  169;  Com.  Dig.,  Eelease  0.  2. 

It  was  urged  by  the  defendant’s  counsel,  that  as  both 
parties  claim  under  Kerr,  his  title  must  be  taken  to  be  undis- 
puted ; but  there  is  no  room  for  the  application  of  that 
principle  here,  for  John  Connor’s  title  rests  in  possession 
only  as  evidence  of  seisin : Kerr’s  previous  possession  is  of 
no  importance  to  strengthen  his  title,  except  in  this  sense, 
that  being  united  to  Connor’s  possession,  it  shews  a dispos- 
session of  the  patentee,  and  nil  claiming  under  him  for  more 
than  20  years,  and  thus  proves  that  any  adverse  title  had 
been  extinguished. 

But  it  is  true,  no  doubt,  that  by  parole  evidence  John 
Connor  was  shewn  to  have  gone  in  about  eighteen  years 
before  his  death,  upon  privity  with  Kerr,  as  a purchaser 
from  him  ; which  tends  to  shew,  that  at  that  period,  be  ac- 
knowledged Kerr’s  title — not  that  he  or  his  heir  after  him 
has  acknowledged  Kerr  to  continue  seised. 

The  plain  ground  in  the  case,  however,  is  that  the  defen- 
dant, for  all  that  appears,  was  merely  continuing  the  posses- 
sion which  she  had  held  with  her  husband,  and  so  was  ten- 
ant at  sufferance,  and  nothing  more,  when  she  took  the  re- 
lease from  Kerr — which  release  could,  for  that  reason,  con- 
vey nothing,  even  if  Kerr  had  been  shewn  to  have  the  legal 
estate. — Co.  Litt,  266  (a). 

We  think  the  verdict  for  the  defendant  was  clearly  wrong 
and  that  there  should  be  a new  trial  without  costs. 

Fer  Cur, — Eule  absolute  for  new 
trial  without  costs. 


Doe  DEM,  Simpson  et  al.  v.  Molloy  et  al. 

V A.  deed  of  bargain  and  sale  made  by  a party  out  of  possession,  while 
another  person  is  in  actual  possession  claiming  the  fee — is  void  both  at 
Common  Law  and  under  the  Statute  32  Henry  VIII,  ch.  9. 

A party  in  possession  as  tenant  will  not  be  allowed  to  purchase  from  a 
stranger,  over  his  landlord’s  head. 

Where  upon  two  separate  demises  laid  in  a declaration,  a verdict  passes  for 


DOE  DEM.  SIMPSON  ET  AL.  V.  MOLLOY  ET  AL. 


303 


the  plaintiff  on  one,  and  for  the  defendant  on  the  other,  the  court  will 
Knot,  upon  the  application  of  the  defendant,  strike  out  the  demise  to  the 
successful  plaintiff,  on  the  ground  of  want  of  authority  for  suing  in 
his  name,  except  in  very  clear  cases. 

Ejectment  for  lot  50,  west  side  of  Yonge-street,  Township 
of  Yaughan,  except  the  north-west  fifty  acres,  and  one  acre 
on  the  north-east  corner  of  the  lot. 

It  was  proved  on  the  trial  of  this  cause  that  William 
Flanagan  was  the  grantee  of  the  crown  for  lot  number  fifty, 
on  the  west  side  of  Yonge-street,  in  the  Township  of 
Yaughan. 

He  died,  having  devised  50  acres  of  the  lot  to  his  wife, 
and  100  to  his  son  John ; and  upon  the  evidence  given  at 
the  trial,  it  was  satisfactorily  made  out  that  Mary  Lucas 
had  a good  title  to  20  acres  of  this  lot  50,  under  the  will  of 
her  father,  John  Flanagan,  so  that  it  was  conceded  that  a 
verdict  must  pass  for  the  plaintiffs,  upon  the  demise,  by 
■liucas  and  his  wife. 

Yhe  evidence  had  no  foundation  for  a claim  to  any  other 
part  of  the  lot  50,  except  16 J acres  which  John  Flanagan 
had  demised  to  his  son  Thomas,  and  which  the  lessor  of  the 
plaintiff,  Simpson,  claimed  under  a conveyance  from  Thomas 
Flanagan. 

There  appeared  no  reason  to  doubt  that  at  the  time  of 
this  conveyance,  Thomas  Flanagan  was  the  true  owner; 
but  he  never  had  entered  as  devisee,  nor  been  in  any  manner 
possessed,  nor  in  the  receipt  of  the  rents  and  profits  : and, 
on  the  other  hand,  it  was  shewn  that  one  Captain  Stewart 
having  in  some  manner  acquired  possession  of  a large  por- 
tion of  the  lot  50,  to  which,  it  appeared,  he  claimed  title, 
including  the  16J  acres  in  question,  Simpson,  the  lessor  of 
the  plaintiff,  came  in  under  him  as  tenant,  in  May,  1844,  on 
an  agreement  to  cultivate  the  land  on  shares,  and  while  he 
was  so  possessed,  on  the  28th  Dec.,  1844 , he,  Simpson,  took 
a conveyance  of  the  fee  for  an  alleged  consideration  of  125?. 
from  Thomas  Flanagan,  who  was  not  shewn  to  have  been 
ever  otherwise  in  possession  himself,  than  when  he  entered, 
as  it  seems  he  did,  to  deliver  formal  possession  to  Simpson 
under  this  deed. 

A verdict  was  taken  for  the  plaintiff  upon  the  demise  of 
.Simpson,  subject  to  exceptions  raised  at  the  trial. 
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Phillpotts,  obtained  a rule  to  enter  a vei  diet  for  the  plain- 
tiff on  leave  reserved  as  regarded  the  demise  by  Simpson — 
and  also  another  rule  to  strike  out  the  demise  of  Lucas  and 
wife  from  the  record,  and  stay  all  proceedings  in  the  verdict 
given  on  that  demise.  The  cases  cited  were — 4 U.  C.  E. 
152;  2 Ch.  Eep.  170;  Adams  on  Ejectment,  20;  3 Taunt. 
440. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  question  is,  whether  Simpson  can  be  allowed  to 
make  title  under  the  conveyance  which  ho  took  from 
Thomas  Flanagan ; and  it  admits  of  no  doubt  that  he  can' 
not. 

At  the  time  Thomas  Flanagan  made  that  deed,  another 
person  was  in  actual  possession  claiming  the  fee,  and  the 
bargain  and  sale  made  by  him  under  those  circumstances, 
could  not  pass  the  estate.  It  was  void  both  at  the  common 
law  and  under  the  statute  32  Henry  YIIL  ch.  9. — Co.  Lit. 
265  (a)  note  1 ; 4.U,  C.  Eep.  151 

And  besides  he  could  not  be  permitted,  while  in  posses- 
sion as  tenant,  to  purchase  from  a stranger  over  his  land- 
lord’s head. 

With  respect  to  the  rule  nisi,  for  striking  out  the  demise 
to  Lucas  and  wife,  the  application  is  founded  on  afiidavits, 
which  if  nothing  were  shewn  against  them,  would  appear 
fully  to  support  us  in  taking  that  course ; but  the  affidavits 
made  by  the  plaintiff’s  attorney,  and  cited  by  Mr.  Burns, 
disable  us  from  granting  the  application,  for  they  state  ex- 
pressly that  Lucas  mentioned  and  authorized  the  proceeding 
in  the  name  of  himself  and  his  wife;  and  it  could  be  only 
in  a perfectly  clear  case  that  we  could  make  such  a rule 
upon  the  application  of  the  defendant.  This  rule,  therefore, 
must  be  discharged,  and  the  verdict  given  for  the  plaintiff, 
for  that  portion  of  the  land  which  is  claimed  upon  the  de^ 
mise  of  Lucas  and  his  wife  will  stand.— See  2 Ch.  Eep.  170-1 ; 
Adam’s  Ejectment,  20  ; 3 Taunt..  440. 

Per  Cur, — The  rule  for  entering  a verdict  for  the 
defendants  on  the  count  on  Simpson's 
demise,  is> made  absolute. 
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Doe  DEM.  Crooks  v.  Cummings. 

Cancellation  of  a will — what  makes  such  an  act  complete — its  effect  when 
the  draft  of  a new  will  is  found  with  it  unexecuted— The  position  of  an 
heir  when  finding  such  papers — has  he  in  any  way^  in  the  absence  oj 
frauds  to  account  for  the  cancellation  of  the  old  will? 

Where  A.  meaning  to  make  a new  will,  and  having  the  draft  with  him 
for  that  purpose,  has  cancelled  the  first  will — not  by  making  oblitera- 
tions and  alterations  in  the  body  of  it,  but  destroying  the  execution, 
as  by  tearing  off  his  name  and  seal,  and  then  dies  suddenly  before  he 
has  executed  the  other  will.  Held  per  Cur. — that  A.  under  such  cir- 
cumstances dies  intestate. 

Held  also,  that  the  heir  at  law,  finding  such  old  will  cancelled,  and  the 
draft  with  it,  is  not  called  upon  in  the  absence  of  any  imputation  of 
fraud  to  account  for  the  cancellation  of  the  old  will. 

Qucere — When  the  name  and  seal  of  a testator  clearly  appear  to  have 
been  struck  out  of  a will,  should  the  animus  cancellandi  be  still  left 
as  a question  of  fact  for  the  jury. 

This  case  brought  agaiu  before  the  court,  a question 
respectiug  the  caucePaiiou  of  a ■will  made  by  the  late 
Thomas  Cummings,  in  1808,  which  they  had  occasion  to 
considei’  in  1842,  after  a former  trial  of  this  ejectment,  in 
which  the  facts  proyed  were  substantially  the  same. 

A verdict  was  found  for  the  defendant. 

Cameron,  Q.  0.,  obtained  a rule  to  set  aside  the  verdict,  as 
being  contrary  to  law  and  evidence,  and  for  misdirection. 
Galt,  shewed  cause. 

The  cases  cited  were — 1 P.  Wm.  334;  Earr.  2512;  3 
Haggard,  181;  4 Eussell,  435;  7 Simons,  569;  8 Yin. 
Abr.  Devise  K;  2 Bl.  Eep.  1043  ; 1 Eoll’s  Abr.  614;  3 
Eussell,  90  ; 4 Ea.  E.  419  ; 11  M.  & W.  901 ; 1 Collyer, 
630  ; Eq.  Ca,  Abr,  407  ; Cow.  49  ; 1 Haggard’s  Eeports  ; 
2Bro.  &E5ng.  662;  3 My,  & K.  666;  5 Moore,  484;  6 
Cruise,  97;  1 Eober^n’  Wills,  328  ; 7 Yez.  371,  372-3;  10 
Jurisc,  280;  5 Hare,  39  ; Powell  on  Devises,  295,  note. 

The  facts  in  detail,  and  the  argument  of  counsel,  fully 
appear  in  the  judgment  of  the  court. 

Eobinson,  C.  X,  delivered  the  judgment  of  the  court. 

As  the  case  is  an  interest'ng  and  impo^^tant  one,  affecting 
a right  to  real  property  of  large  value,  IwIU  recur  to  what 
has  taken  place  for  sePliog  this  rather  difficult  controversy. 

T I 1825  or  1826,  I think,  an  action  was  brought  between 
the  same  parties  for  trjing  the  question,  whether  the  will 
of  1808  must  not  be  treated  as  still  subsisting;  and  upon 
the  trial  of  that  ejectmect,  the  jury  returned  a verdict  in 
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favour  of  the  same  defendant,  who  claims  as  only  son  and 
heir  of  the  testator,  thereby  expressing  the  opinion  that  the 
will  had  been  revoked. 

In  1841  the  present  action  was  instituted  ; it  was  tried  at 
Niagara,  where  the  first  action  had  been  tried ; and  resulted 
in  a verdict  for  the  defendant. 

A new  trial  was  applied  for,  which  this  court  granted, 
chiefly  in  order  that  the  jury  might  be  asked  to  find  ex- 
pressly upon  the  intention  with  which  the  testator  obliter- 
ated his  name  and  seal ; for  the  former  jury  had  come  to 
the  conclusion  that  it  was  done  by. the  testator.  The  state- 
ment of  the  case,  which  I made  for  the  purpose  of  disposing 
of  that  rule,  will  answer  equally  on  the  present  occasion. 

“ Ejectment  for  lands  in  the  township  of  Willoughby. 

“ On  the  9th  November,  1808,  Thomas  Cummings  made 
his  will,  dully  executed,  by  which  he  directed  that  his  wife 
should  be  comfortably  maintained  out  of  his  estate,  and 
that  his  debts  and  funeral  expenses  should  be  first  paid  and 
discharged,  and  then,  after  some  specific  devises  of  land, 
he  continues,  ‘ Item,  I give  and  bequeath  to  my  only  son, 
James,  and  to  my  only  daghter,  Jane,  all  the  residue  of 
my  estate,  both  real  and  personal,  to  be  equally  and  pro- 
portionally divided  between  them  two,  share  and  share 
alike,  to  be  by  them  and  their  heirs  and  assigns  separately 
and  distinctly  possessed  and  enjoyed  forever.’  He  also 
appointed  his  son  (James  Cummings)  and  James  Crooks 
(husband  of  his  daughter  Jane),  with  three  others,  his  ex- 
ecutors. 

This  will  was  regularly  attested  by  three  witnesses,  and 
w as  written  on  two  sides  of  a sheet  of  paper,  being  sub- 
scribed with  the  testator’s  name  at  the  foot  of  the  first  page, 
as  well  as  at  the  bottom  of  the  will. 

The  testator  died  in  March,  1823. 

“ Before  his  death,  he  had  given  instructions  to  an  attorney 
to  prepare  another  will  for  him,  and  a fair  draft  of  a will 
was  made  upon  those  instructions.  This  intended  will 
directed  that  his  debts  should  be  paid,  making  them  in  the 
first  place  a charge  on  his  personal  estate,  and,  in  case  of 
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■ that  proving  insufficient,  then  on  his  real  estate,  thereinafter 
devised  in  fee. 

“ He  then  devised,  as  follows  : ‘ Secondly,  I devise  all  my 
freehold  estate,  now  my  present  homestead,  situate  upon 
the  Chippewa,  and  lying  upon  L}^on’s  Creek,  containing 
seven  hundred  and  sixty-four  acres  of  land,  together  with 
the  appurtenances,  &c.,  unto  my  son  James  Cummings,  of 
Chippewa,  merchant,  and  to  my  daughter  Jane,  wife  of 
. James  Crooks,  of,  &c.,  for  and  during  the  term  of.  their 
natural  lives,  to  have  and  to  hold  the  same  as  tenants  in 
common,  and  not  as  joint-tenants;  and  in  case  of  the  death 
- of  either  the  said  James  Cummings  and  Jane  Crooks,  then 
to  the  heirs  male  of  such  one  of  them  first  dying,  in  tenancy 
in  common  with  the  survivors,  and  to  the  said  survivor’s 
heirs  male,  in  tenancy  in  common  with  the  male  issue  of 
the  one  first  deceased,  such  heirs  male  being  of  the  respec- 
tive bodies,  lawfully  born  or  to  be  begotten,  of  James  Cum- 
mings, my  son,  and  Jane  Crooks,  my  daughter,  by  James 
Crooks,  her  present  husband,  without  impeachment  of 
waste.  And  in  default  of  such  issue  male  in  either,  then 
to  the  right  heirs  of  the  person  last  seised  in  tenancy 
common  with  the  male  issue  then  in  being,  as  an  estate  of 
inheritance  in  fee  simple  forever.  And  in  default  of  such 
male  issue  of  the  said  James  Cummings  and  the  said  Jane 
Crooks,  then  to  the  proper  heirs  of  such  person  last  seised 
in  tail,  his  heirs  and  assigns  forever,  as  tenants  in  common ; 
remainder  to  my  own  right  heirs  forever. 

“ Thirdly^  I will  and  devise,  unto  my  said  son  James  Cum- 
mings, and  my  said  daughter  Jane,  wife  of  James.  Crooks* 
aforesaid  and  to  their  heirs  and  assigns  forever,  as  tenants 
in  common,  all  the  residue  of  my  real  and  personal  estate, 
and  to  their  only  use  and  behoof  forever,  subject  to  debts, 
if  the  personal  assets  should  be  insufficient.’ 

“In  this  draft,  his  son,  James  Cummings,  and  his  son-in- 
law,  James  Ci’ooks,  are  made  executors  (no  others  being 
joined  with  them). 

“This  draft  was  apparently  a fair  copy,  intended  to  be 
' executed — no  seal  had  been  put  to  it.  The  date  was  left 
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blank,  as  to  the  day  and  month,  but  the  3^ear,  1820,  was 
written  at  length. 

“ It  was  found  among  the  papers  of  the  deceased,  after  his 
death ; and  the  deceased  also  left  among  his  papers,  tied  up 
in  the  same  envelope  with  the  draft,  the  will  which  he  had 
executed  on  the  9th  JSTov.,  1808,  with  his  name  obliterated, 
by  a pen  being  drawn  across  the  name  at  the  foot  of  the 
will  and  across  the  seal,  as  if  to  cancel  it ; the  pen  was  in 
like  manner  drawn  through  the  names  of  the  subscribing 
witnesses,  but  the  testator’s  signature  at  the  foot  of  the  first 
page  was  not  obliterated. 

“The  question  is,  whether  under  these  facts  Thomas 
Cummings  died  intestate,  or  whether  the  will  made  by  him 
made  in  1808  still  subsists  uncancelled.” 

I have  a minute  of  what  was  said  by  me,  in  giving 
judgment,  when  we  awarded  a new  trial  which  I will  also 
read,  as  it  will  serve  to  shew  the  manner  in  which  it  impress- 
od  us ; for  I have  no  recollection  that  either  of  my  brothers 
took  a different  view. 

I understand  that  the  case  comes  before  us,  upon  the 
finding  of  the  jury,  that  the  cancelling  or  obliteration  which 
appears  on  the  will  was  done  by  the  testator  himself. 
Unless  that  is  understood,  or  at  least  that  it  was  done  by  his 
direction,  and  was  not  the  act  of  a stranger,  we  are  not  in  a 
situation  to  dispose  of  the  case,  and  there  must  be  another 
trial  to  settle  that  fact.  , 

“ But  supposing  this  to  stand  admitted,  an  examination  of 
the  various  cases  bearing  upon  this  question  shews,  that  in 
some  cases  it  is  not  enough  to  shew  the  bare  fact  of  cancel- 
lation ; but  it  may  be,  under  the  circumstances  a question 
for  the  jury,  whether  the  cancelling  was  done  by  the  tes- 
tator, with  the  intention  of  revoking,  that  is,  of  revoking 
absolutely  and  at  once,  or  whether  it  was  not  done  with  the 
intention  of  substituting  another  will  for  the  first  one,  so 
that  the  deceased  person  did  not  mean  to  die  intestate,  but 
to  revoke  the  former  disposition  in  favour  of  another  intend- 
ed to  be  made,  and  perhaps  supposed  to  have  been  made,and 
to  revoke  it  only  on  the  condition  of  the  other  taking  effect. 

“ If  the  jury  in  this  case  are  to  be  taken  to  have  expressed 
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their  judgment  on  this  point,  then  there  can  remain  only  the 
legal  question  upon  the  consequence  of  the  act  that  was 
done,  coupled  with  the  intention  which  accompanied  it.  If 
there  is  any  question  behind  as  to  the  animus  revocandi^  that 
question  must  yet  be  submitted  to  the  jury,  and  cannot  be 
answered  by  the  court  Upon  the  supposition  that  the  jury 
have  considered  the  testator  to  have  struck  his  signature 
from  this  will,and  not  for  the  purpose  of  cancelling  it,other- 
wise  than  as  part  of  the  intention  to  make  the  change  in  the 
disposition  of  his  estate,  which  was  proposed  by  the  draft  of 
the  intended  new  will,  then  we' may  consider  what  would 
be  the  legal  effect  of  such  an  act,  done  for  such  a purpose, 
or  under  such  circumstances. 

If  the  testator  had  executed  the  second  will,  but  insuffi- 
cient, so  that  it  could  not  take  effect  as  a devise,  and  imag- 
ining that  he  had  made  a valid  will,  had  thus  cancelled  the 
former,  then  I think  it  clear  that  such  cancellation  would 
not  be  a revocation  of  the  former  will,  from  the  evidence 
that  would  be  afforded  of  the  intention  not  to  die  intestate, 
and  not  to  revoke  the  first  will  except  for  the  purpose  of 
setting  up  the  second.  All  would  be  regarded  as  one  act 
und  incomplete ; and  the  intention  to  revoke  would  be 
looked  upon  as  not  having  been  fulfilled — wherefore  the  first 
will  should  stand. 

“ If  the  testator  had  cancelled  the  first  will  before  executing 
the  second,  and  the  latter  had  been  imperfectly  executed,  I 
think  the  decision  must  have  been  the  same. 

‘‘  But  the  case  before  us  differs  in  this,  that  the  testator  has 
not  proceeded  so  far  as  to  execu  te  a second  will,  though  he 
gave  clear  proof  that  he  had  at  one  time  an  intention  to 
make  one,  and  has  enabled  us  to  judge  of  its  nature.  We 
must  therefore  admit,  that  before  we  could  possibly  suppose 
he  had  made  another  will  he  cancelled  this  will  made  in 
1808,  so  far  as  the  act  described  amounted  to  cancelling. 

Is  it,  then,  more  reasonable  to  hold,  that  he  intended  at 
all  events  to  die  intestate  rather  than  his  first  will  should 
take  effect,  or  that  he  intended  not  to  die  intestate,  but 
merely  to  substitute  another  disposition  for  the  one  he  had 
made,  and  to  cancel  the  former  when  he  had  made  the 
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other,  thought  he  had  imprudently  begun  by  cancelling  the 
first  one  before  he  had  executed  the  other  ? 

Can  we  in  this  case,  as  in  the  case  of  a badly  executed' 
will,  regard  the  whole  as  designed  to  be  one  act,  and  there- 
fore treat  the  intention  as  having  been  in  no  degree  fulfilled 
until ‘the  whole  act  has  been  completed?  I can  see  that 
arguments  can  be  advanced  against  such  a position,  but  I 
cannot  satisfy  myself  that  there  is  anything  strong  enough 
in  the  difference  between  the  two  cases  to  prevent  the  prin- 
ciple extending  to  both ; and  it  is  my  opinion  that  as  the 
testator  clearly  intended  to  make  a second  will  in  part 
agreeing  with  the  former,  and  especially  as  to  the  property, 
still  leaving  it  to  his  son  and  daughter,  though  in  some* 
what  different  manner  as  to  the  limitations,but  not  to  the  son 
alone  to  the  exclusion  of  the  other,  and  as  we  have  no  evi- 
dence of  any  change  of  that  intention,  the  circumstance  of 
the  testator’s  dying  before  he  had  executed  the  second  will 
should  be  looked  upon  as  an  accident  preventing  his  fulfill- 
ing his  intention  upon  which  the  revocation  of  the  first 
will  was  dependant,  and  that  the  first  will  should  there- 
fore be  regarded  as  not  revoked.  If  Mr.  Cummings  had 
been  proved  to  have  thus  cancelled  his  first  will  a mo- 
ment before  he  was  proceeding  to  put  his  name  to  the 
second,  and  he  had  been  arrested  in  the  act  of  doing  the 
latter  by  a sudden  and  fatal  illness,  then,  I think,  there 
could  be  no  difficulty  in  considering  that  an  absolute 
revocation  was  not  intended,  and  had  not  been  effected. 
It  remains  then  only  to  consider  what  construction  should 
be  put  upon  the  fact  of  the  draft  of  the  second  lying  with 
him  for  some  time  unexecuted,  without  our  knowing  the* 
cause;  the  will  of  1808  being  also  preserved  by  him,  and 
not  destroyed  or  thrown  away,  though  cancelled  or  oblit- 
erated, but  at  what  time  we  know  not.  The  inferenee  by 
intention  to  revoke  must,  I think,  in  such  a case  be  drawn 
by  the  jury,  and  cannot  be  drawn  as  a legal  inference  by 
the  court.  I am,  therefore,  of  opinion  that  we  should  grant 
a new  trial,  in  order  .that  it  may  be  expressly  submitted  to  • 
the  jury,  whether  they  do  not  find  from  the  evidenee  that 
the  testator  obliterated  the  signature  to  his  will  with  the- 
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intent  of  cancelling  and  revoking  it  absolutely,  and  at  all 
events  ; or  whether  he  did  the  act  only  as  in  part  execution 
of  an  intention  to  execute  the  new  will  which  he  intended 
to  substitute  for  it. 

“ Per  Cur, — Eule  absolute  for  new  trial. 

Upon  the  second  trial  of  this  cause,  which  took  place  at 
the  last  assizes,  the  evidence  given  upon  the  former  trial 
by  Eobert  Dickson,  Esq.,  the  professional  gentleman  who 
prepared  the  draft  of  a will  in  1820,  under  the  instructions 
of  the  late  Thomas  Cummings,  Esq.,  and  by  Dr.  Lafferty, 
the  witness  to  this  will,  made  in  1808,  was  read  by  consent 
— both  of  these  gentlemen  have  since  died.  It  was  proved, 
also,  that  the  late  Thomas  Cummings  died  at  the  residence 
of  his  son,  the  defendant,  in  whose  family  he  had  been  for 
some  time  living;  his  wife  having  died  before  him. 

It  was  not  shewn  that  anything  had  occurred  to  interrupt 
the  kind  feeling  which  had  existed  between  him  and  his 
daughter ; on  the  contrary,  it  would  seem  from  a number 
of  letters  which  had  passed  between  him  and  Mr.  Crooks, 
and  which  were  allowed  to  be  read  at  trial,  that  he  con- 
tinued to  maintain  that  cordial  and  affectionate  intercourse 
with  his  daughter  and  her  husband,  which  might  be  expect- 
ed to  arise  from  the  relation. 

It  was  proved,  further,  that  Mr.  Cummings  died  suddenly 
in  March,  1823 ; that  he  went  to  bed  in  good  health,  and 
was  found  dead  the  following  morning. 

It  was  contended,  on  this  last  trial,  that  the  will  of  Mr. 
Cummings,  having  been  produced  by  his  son,  the  defendant, 
in  a mutilated  state,  the  signature,  and  seal,  and  names  of 
the  witnesses  being  obliterated  by  marks  drawn  across 
them,  the  onus  of  proof  was  thrown  upon  the  defendant  to 
shew  how  that  occurred  ; and  that  he  must  satisfy  the  jury 
that  it  really  was  done  by  the  testator  before  any  intention 
to  revoke  can  be  inferred  from  the  act. 

Th  learned  judge  told  the  jury  that  they  were  to  deter- 
mine whether  the  testator  himself,  or  any  person  in  his 
presence,  and  with  his  assent,  made  the  obliteration  with 
the  intention  of  revoking  the  will ; that  he  did  not  think 
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that  the  defendant,  having  produced  the  will  from  his 
father’s  papers  left  in  the  defendant’s  house  at  his  death, 
afforded  ground  for  the  conclusion  that  he  had  himself  oblit- 
erated the  will,  or  procured  it  to  be  done,  and  that  he  did 
not  think  it  was  incumbent  on  the  defendant  to  shew  how 
the  obliteration  was  made,  or  that  when  he  found  the  will 
it  was  in  that  state  ; that  his  producing  both  the  cancelled 
will,  and  the  draft  of  an  intended  will,  led  to  the  conclu- 
sion that  the  papers  were  found  by  him  in  that  state;  since, 
if  he  were  capable  of  fraudulently  suppressing  his  father’s 
will,  he  could  as  easily  have  burnt,  or  otherwise  destroyed 
the  old  will,  as  to  obliterate  it  and  leave  the  writing  in  ex- 
istence. He  further  instructed  the  jury,  that  if  the  testator 
had  cancelled  his  will,  with  the  intention  that  it  should 
thereby  be  wholly  destroyed,  the  cancellation  would  be 
complete,  although  he  might  have  intended  to  execute 
another  will;  and  that,  in  that  case,  the  lessor  of  the 
plaintiff  could  not  recover ; but  that  if  the  will  was  cancel- 
led or  obliterated,  intending  that  such  obliteration  should 
take  effect  only  at  the  execution  of  another  will : then 
the  verdict  should  be  for  the  plaintiff.  It  was  observed 
that  there  was  not  evidence  when  the  will  was  obliterated, 
or  by  whom,  or  from  what  motive ; and  that  the  draft  of  a 
new  will,  which  was  ready  to  be  executed,  and  had  been 
prepared  on  the  testator’s  instructions,  appeared  to  have 
been  in  his  possession  from  1820  to  the  time  of  his  death, 
in  March,  1823,  unexecuted.  It  was  left  to  the  jury  to  say, 
whether  the  testator  had  cancelled  his  will ; whether  he  did 
it  with  intent  to  revoke  and  set  it  wholly  aside ; and  whether 
he  intended  to  die  intestate. 

The  jury  found  a verdict  for  the  defendant,  and  gave  it  as 
their  opinion,  from  the  evidence,  that  the  will  was  cancelled 
by  the  testator,  and  that  it  was  so  cancelled  with  intent  to 
die  intestate. 

We  cannot,  I think,  on  any  good  ground  set  aside  the  ver- 
dict. If  the  jury,  instead  of  taking  that  view  of  the  facts 
and  of  the  motives  and  intent  of  the  testator,  which 
was  most  adverse  to  the  claim  of  the  devisee  under 
the  will,  had  come  to  the  contrary  conclusion,  and  found 
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that  there  was  no  revocation,  because  there  had  not  been 
the  animus  revocandi  accompanying  the  fact  of  cancelliug — 
I must  say,  I feel  that  there  would  have  been  difiBculty  in 
supporting  that  conclusion. 

It  might  have  been  the  view  most  consistent  with  justice; 
and  I had  brought  myself,  when  we  granted  the  new  trial, 
though  evidently  not  without  hesitation  and  doubt,  to  think 
that  a verdict  given  in  accordance  with  it,  could  be  properly 
maintained.  I doubt  that  more,  the  more  I have  considered 
the  matter  since;  but  of  this,  there  can  be  no  question,  we 
cannot  insist  on  the  jury  taking  that  view  of  the  case,  as 
being  the  only  one  consistent  with  the  evidence,  and  with 
legal  principals,  or  as  being  the  view  most  in  accordance 
with  them.  On  the  contrary,  though  the  case  seems  hard 
as  respects  the  lessors  of  the  plaintiff,  and  may  in  truth  be 
so,  yet  I incline  to  think  that  the  will  of  1808  cannot  be 
set  up  again  as  an  existing  will,  without  straining  the  law 
more  than  we  should  be  warranted  in  doing. 

The  manner  of  obliterating  seems  quite  unequivocal ; the 
testator’s  name,  subscribed  opposite  to  his  seal  at  the  foot 
of  his  will,  was  scored  along  its  whole  length  with  ink,  in 
a manner  not  to  bo  mistaken,  clearly  not  from  accident,  but 
from  a desire  to  efface  and  cancel  the  signature.  Then  the 
seal  had  lines  drawn  across  it  in  several  directions,  shewing 
as  clearly  that  the  intention  of  the  person  who  did  it  was 
to  cancel  the  seal,  and  across  the  names  of  the  three  sub- 
scribing witnesses  several  lines  were  drawn,  as  plainly 
marking  as  could  be  done  that  the  attestation  of  the  will,  as 
well  as  the  execution,  was  to  be  thereby  cancelled  and  an- 
nulled. 

The  first  important  question  to  be  asked  was,  who  did 
this?  It  was  natural  for  the  counsel  for  the  plaintiffs  to 
call  the  attention  of  the  court  and  jury  to  the  fact,  that  as 
the  effect  of  destroying  the  will  was  to  have  the  defendant 
to  inherit  a large  property  as  sole  heir,  to  the  exclusion  of 
his  sister,  who  was  co-devisee  in  this  will,  it  might  be  rea- 
sonably demanded  of  him  to  account  (so  far  as  circum- 
stances could  admit,)  for  the  mutilation  of  the  paper, 
21  6 u.  c.  Q.  B, 
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which  having  been  in  the  testator’s  custody,  was  first  seen 
after  his  death  in  the  defendant’s  hands. 

The  jury  heard  all  that  was  urged  on  that  point  ,*  and 
heard,  also,  what  was  remarked  with  regard  to  the  appear- 
ance of  the  obliteration,  as  tending  to  show  that  all  that 
was  done  with  that  view  was  not  done  at  one  time.  It 
could  not  be  pushed  in  reason  further  than  it  was  pushed  by 
the  counsel  and  by  the  court;  for  after  all  it  could  not  but 
be  considered,  that  upon  former  trials,  when  admissions 
formed  a good  part  of  the  evidence,  it  was  assumed,  with- 
out the  intimation  of  a suspieion  to  the  contrary,  that  Mr. 
James  Cummings,  the  defendant,  had  immediately  after 
his  father’s  death,  I think  on  the  second  or  third  day,  foum! 
the  will  and  the  draft  among  his  father’s  papers^  tied  up  m 
the  same  wrapper,  and  that  the  will,  when  found,  was 
precisely  in  the  st^te  we  now  see  it.  These  are  such  admk- 
sions  as  could  scarcely  be  retracted,  without  some  evidence 
to  show  that  the  confidence  formerly  reposed  in  the  defen- 
dant’s statement,  had  been  found  to  be  reposed  without  good 
ground.  It  would  be  most  painful,  indeed,  for  the  lessors 
of  the  plaintiff  to  desire  to  retract  their  former  admissions 
on  this  point,  and  we  did  not  understand  that  it  was  by  the 
instructions  of  the  plaintiffs  that  any  doubt  was  suggested 
on  the  last  trial,  in  respect  to  the  paper  being  now  in  the 
same  state  as  that  in  which  the  defendant  found  it,  but 
that  the  attention  of  the  court  was  rather  called  to  it  by 
the  counsel  as  a legal  question  necessarily  arising  whether 
the  defendant  was  not  bound  to  account  for  the  oblitera- 
tion. 

This  point  received,  I think,  the  only  consideration  which 
it  could  receive  at  the  trial.  It  was  not  out  of  the  ordinary 
course  for  an  only  son,  in  whose  house  his  father  had  died, 
to  be  the  first  to  look  into  his  papers ; and  though  it  would 
have  been  better,  as  the  very  possibility  of  such  a discus- 
sion as  this  shews,  if  the  defendant  had  taken  the  precaution 
not  unusual,  to  have  a witness  present,  when  he  examined  his 
father’s  papers  ; yet  we  cannot  hold  that  there  was  a legal 
necessity  for  it.  Then  as  the  defendant  was  the  person 
into  whose  hands,  and  under  whose  view  his  father’s  papers 
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would  most  properly  come  Id  the  first  instance,  if  he  did 
first  see  the  two  papers  lying  in  a parcel,  as  he  produced 
them,  when  no  third  person  was  present,  then  there  was 
nothing  in  his  power  to  prove — he  could  only  do  as  he  has 
done,  that  is,  produce  the  papers  ; and  we  are  not  warranted 
in  saying  that  he  knows  more  than  we  do  of  the  time  when, 
or  the  person  by  whom  the  obliterations  were  made. 

The  law  holds  no  one  bound  to  do  what  is  impossible  ; and 
we  cannot,  therefore,  pronounce  that  the  defendant  is  abso- 
lutely under  the  necessity  of  explaining  and  proving  what 
he  may  know  nothing  of.  Indeed,  if  the  defendant  had  in 
a formal  manner  required  a witness  to  be  present  when  he 
opened  his  father’s  papers,  that  very  precaution  might,  in 
some  minds,  have  induced  suspicion  ; and,  after  all,  it  could 
not  be  certainly  known  that  he  had  not  had  access  to  the 
papers  before  the  third  party  was  called  in. 

Then  we  have  here  the  case  of  a gentleman  possessed  of 
a valuable  landed  estate — now,  I believe  become  very  valu- 
able— making  his  will  in  1808;  in  which  after  two  or  three 
unimportant  bequests,  he  leaves  the  bulk  of  his  property,  as 
he  might  naturally  be  expected  to  leave  it,  to  his  two  chil- 
dren; Mrs.  Crooks  being  his  only  daughter,  and  the  defen- 
dant his  only  son. 

In  1820,  when  both  these  children,  being  married  and 
having  families,  were  likely  to  survive  him  many  years,  and 
were  in  a situation  in  which  we  must  suppose  his  bounty 
would  be  at  least  veiy  acceptable  to  them,  if  not  impor- 
tant and  necessary,  he  conceives  the  intention  of  making  a 
new  will,  leaving  out  some  specific  bequests,  which  tho 
death  of  parties,  or  other  changes,  might  have  led  him  to 
omit,  but  still  dividing  the  bulk  of  his  valuable  property 
equally  between  his  son  and  daughter ; the  only  object  of 
changing  his  will,  so  far  as  they  were  concerned,  seeming 
to  be,  that  he  desired  to  preserve  the  succession  of  his  lands 
in  his  male  descendants. 

A will  to  carry  these  intentions  into  effect,  is  prepared  for 
him  and  placed  into  his  hands,  ready  for  execution.  He 
keeps  it  between  two  and  three  years,  till  he  dies,  but  never 
executes  it;  and  when  he  dies,  the  draft  is  found  in  a paper 
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with  his  executed  will,  and  the  latter  in  the  state  which  I 
have  described.  Now  the  jury  have  found  that  it  was  he 
who  obliterated  or  cancelled  his  name  and  seal,  and  the 
names  of  the  witnesses  to  his  former  will.  He  may  have 
done  that  immediately,  or  soon  after  giving  instructions  for 
a new  will,  or  on  receiving  the  draft ; or  he  may  have  done 
it  within  a few  hours  of  his  sudden  death,  and  with  the 
intention  present  in  his  mind,  of  executing  the  other  will 
without  delay,  and  may  have  been  prevented  from  doing 
this,  by  his  death  occurring  as  it  did,  without  warning  or 
time  for  preparation ; or  he  may  have  cancelled  the  will  at 
anytime  between  these  two  periods.  No  one  can  tell  what 
the  fact  really  was,  The  jury  must,  as  in  other  such  cases, 
form  their  conclusions  as  well  as  they  can — for  some  con- 
clusion must  be  come  to  ; and  whatever  they  find  to  have 
been  the  fact,  we  have  no  good  ground  for  over-ruling,  for 
we  know  no  more  of  the  facts  than  they  do ; and  are  not  to 
judge  of  them,  over-ruling  their  decision,  upon  mere  con- 
jecture. 

Then,  is  there  any  case  to  be  found  ^where  a testator, 
meaning  to  make  a new  will,  differing  much  or  little  from 
one  he  has  already  executed,  has  cancelled  the  first  will, 
not  merely  making  obliterations  and  alterations  in  the  body 
of  it,  but  destroying  the  execution,  as  by  tearing  off  his 
name  and  seal,  and  dying  before  he  had  executed  another 
will,  or  made  any  attempt  at  doing  so  ? I have  found  no 
such  case. 

I have  no  doubt  it  was  a question  for  the  Jury,  whether 
the  blots  and  scores  across  the  signatures  and  seal,  were 
made  by  the  testator  for  the  purpose  of  cancelling  ; but  I 
think,  also,  that  the  inference  was  so  plain,  upon  the  face 
of  the  instrument,  that  they  were  made  for  that  purpose,  that 
the  jury  could  not  be  expected  to  come  to  any  other  conclu- 
sion. That  being  so,  the  animus  revocandi  was  thereby  as 
clearly  shewn,  as  if  the  testator  had  thrown  the  will  in  the 
fire.  - 

And  did  he  not,  by  that  unequivocal  act,  shew  his  reso- 
lution to  be,  that  the  will  of  1808  should  no  longer  exist  ? 
He  knew  well  enough  that  he  had  made  no  other  when  he 
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destroyed  that;  and  though  he  may  have  intended  not  to  die 
intestate,  how  did  his  situation  differ  from  that  of  any  man 
who  had  never  made  a will,  but  always  meant  to  do  so, 
and  yet  died  without  carrying  his  intention  into  effect  ? 
Few  people  possessed  of  property  really  mean  to  die  intes- 
tate, though  many  do,  to  the  great  disappointment  and  in- 
convenience of  their  connections  ; and  it  avails  nothing  in 
such  cases,  that  they  have  indicated  a resolution  to  make  a 
will,  or  that  they  had  one  prepared  for  their  signature,  un- 
less they  have  gone  so  far  as  to  execute  it. 

Mr.  Cummings’  situation  differed  only  in  this:  that  he  had 
once  made  a will,  which,  however,  he  destroyed,  and  as  it 
would  appear,  deliberately. 

This  case  is  quite  different  from  those  which  have  arisen, 
where  a testator  can  be  taken  to  have  believed  that  he  had 
made  another  valid  will,  which,  however,  turned  out  to  be 
in  fact  invalid,  from  defective  execution,  or  otherwise,  or  to 
be  inoperative  from  its  internal  defects. 

The  case  of  Winsor  v.  Pratt,  2 Brod.  & Bing.  650,  though 
it  may  seem  at  first  a very  strong  authority  in  favour  of  the 
plaintiffs,  is  plainly  distinguishable;  because  there,  the  first 
will  was  not  cancelled  as  this  is,  by  destroying  the  signa- 
tures, which  act  shews  an  intention  that  it  shall  no  longer 
have  effect  to  any  extent,  or  for  any  purpose — but  oblit- 
erations and  alterations  had  been  made  only  in  the  body 
of  the  will. 

The  question,  I think,  in  the  case  before  us  is,  whether 
it  was  not  going  rather  too  great  a length  in  favour  of  the 
plaintiffs,  to  leave  it  to  the  jury  as  a question  for  them  to 
determine,  whether  the  testator  had  struck  out  his  name 
and  seal,  animo  cancellandi,  for  the  act  would  seem  incapable 
of  any  other  construction. 

The  testator  seems  to  have  resolved  to  run  the  risk  of 
dying  intestate,  before  he  completed  another  will,  rather 
than  of  dying,  and  leaving  this  will  to  operate  ; and  jmt,  if 
we  can  suppose  the  same  frame  of  mind  to  continue  in 
which  he  was  when  he  gave  instructions  for  his  new  will, 
we  should  find  it  almost  impossible  to  believe  that  he  would 


318  queen’s  bench,  easter  term,  13  vie. 

prefer  leaving  no  will,  rather  than  the  first  one  from  which 
the  second  differed  so  little  in  substance. 

We  cannot  tell,  however,  but  that  the  testator  may  have 
been  restrained  from  executing  the  second  will  by  a consid- 
eration of  circumstances  arising  in  the  interval,  which  may 
have  made  him  feel  that  he  was  not  fairly  at  liberty  to  de- 
prive his  son  of  half  of  his  inheiritance.  It  was  indeed  in- 
timated that  his  son  had  had  debts  to  settle  for  him,  though 
there  was  no  clear  evidence  of  that  fact. 

The  tendency  of  some  of  the  cases  is  such  as  may  seem 
to  make  it,  even  under  the  circumstances  of  this  case,  a 
question  for  the  jury,  whether  the  testator  did  not  cancel  his 
will  suh  modOy  and  provisionally  only  ; that  is,  on  the  con- 
dition of  his  executing  another  wiP,  which  he  had  caused 
to  be  prepared. 

After  the  first  trial,  1 came  though  with  difficulty  into 
that  \iew  ; so  far  that  I desired  to  have  the  opinion  of  the 
jury,  at  least  taken  upon  his  intention,  The  present  verdict 
settles  that  point,  and  against  the  plaintiffs. 

It  appears  to  me,  that  it  cannot  be  said  here,  as  in  some 
of  the  cases  it  is  said,  that  the  cancelling  was  all  one  act 
with  the  exception  of  another  paper,  intended  to  be  a will, 
which  should  take  the  place  of  the  first ; and  that  until  all 
was  done,  it  must  be  regarded  as  if  nothing  was  done.  For 
here  the  testator,  meaning  to  make  a second  will,  very  like 
the  first,  begins  by  cancelling  or  destroying  the  first,  but 
never  proceeds  to  execute  another,  nor  ever,  so  far  as  we 
can  see,  attempted  to  do  it;  and  dies  without  its  being  pos- 
sible that  he  could  belie /e  he  had  executed  any  other  will, 

I find  no  adjudged  case  strong  enough  to  restore  the  first 
will  again,  under  such  circumstances.  I refer  to  1 Eolls. 
Abridg.  614;  Anst.  81 ; Burtenshaw  v.  Gilbert,  1 Cowper, 
49  ; and  to  Onyons  v.  Tyrer,  1 P.  W.  345,  between  which 
and  the  present  case  there  is  a substantial  difference,  which 
is  very  obvious. 

The  case  of  Limbery  v.  Mason,  2 Comyn’s  Eej).  451,  is  an 
authority,  I think,  in  favour  of  the  defendant ; but  the  case 
most  resembling  this  is  one  referred  to  in  Eolls.  Abr.  614, 
as  decided  in  14  Eliz.,  where  a man  devised  lands  by  will, 
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J2,tid  afterwards  revoked  it  by  parol,  in  the  presence  of 
certain  persons,  requiring  them  to  take  notice  of  his  present 
revocation,  saying,  moreover,  that  he  would  alter  it  when 
he  came  to  D.  (a  market  town),  and  before  he  got  to  D.  he 
was  murdered,  the  will  was  held  to  be  revoked,  though  the 
revocation  was  not  in  writing.  That  was  before  the  Statute 
O'f  Frauds ; and  the  declaration  of  his  intention  before  wit- 
messes,  was  held  to  be  one  way  by  which  a testator  could 
legally  revoke  his  will ; and  the  principle  established  in 
that  case  is,  that  having  effectually  annulled  his  first  will, 
though  with  the  avowed  intention  of  making  another  im- 
mediately, the  will  cannot  be  set  up  again,  though  the 
testator  was  prevented  by  accident  from  making  a new 
one. — Vin.  Abr.  Devise  P. ; Cro.  Eliz.  306;  Cro.Jac.59t; 
2 Salk.  592;  2 Yern.  '741 ; 10  Mod.  *741 ; Gil,  Eep.  130. 

I have  gone  more  into  this  case  than  may  have  seemed 
necessary,  because  it  has  the  appearance  of  being  a hard  one 
against  the  testator’s  daughter  ; the  property  is  said  to  be 
valuable,  and  the  contest  is  between  relations ; but  I must 
say,  that  looking  at  the  evidence,  I feel  no  doubt  that  the 
express  finding  of  the  jury,  on  the  two  points  on  which  the 
case  must  turn,  should  be  taken  by  us  as  conclusive. 

Per  Cur. — Eule  discharged. 


Thompson  v.  Montreal  Insurance  Company. 

PusMial  insurance  against  Jlre — what  amount  assured  entitled  to  receive 
under.  The  hind  of  injury  to  property  ^ other  than  by  Jire^  assured^ 
entitled  to  recover  for. 

Where  a person  insures  upon  his  house  or  goods  for  apart  only  of  their 
value,  and  suffers  a loss  equal  to  the  full  amount  assured,  that  sum 
(unless  the  policy  is  otherwise  specially  framed)  must  be  paid  by  the 
iinsurers,  and  not  merely  such  a proportion  of  that  sum  as  would  cor- 
respond with  the  proportion  between  the  sum  insured  and  the  whole 
value  of  the  property  on  which  the  insurance  was  effected.  The  con- 
dition in  the  policy,  that  “in  case  of  the  removal  of  property  to  es- 
cape conflagration,  the  company  will  contribute  ratably  with  the  as- 
sured, and  other  companies  interested,  to  the  loss  and  expenses  at- 
tending such  act  of  salvage,  ” is  not  a condition  which  will  have  the 
effect  of  changing  in  this  respect  the  law  of  partial  insurance. 

Semble,  that  in  the  form  adopted  in  ordinary  policies,  injuries  to  goods 
by  wet,  or  in  any  manner  from  the  exposure  during  the  confusion  of 
the  fire,  before  they  can  be  got  to  a place  of  safety,  and  goods  lost  or 
stolen  in  the  confusion  arising  from  the  fire,  and  of  the  destruction, 
injury,  or  loss  of  which,  the  fire  can  be  said  to  be  the  proximate  cause, 
are  within  the  terms  of  the  policy  ; but  in  suing  for  such  loss,  the  plain- 
tiff must  describe  the  occasion  and  manner  of  loss,  according  to  the 
iact. 
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Declaration  on  a policy  of  insurance  against  fire.  1st 
count  omitted,  as  not  bearing  on  the  question  determined. 

2nd  count  in  the  usual  form,  shewing  an  indemnity 
against  loss,  &c.,  covered  by  policy,  not  exceeding  1000^.,  and 
setting  out  conditions  11  and  12  of  the  policy,  which,  so 
far  as  they  related  to  the  main  point  decided  in  the  case,, 
were  as  follows : 

Condition  11.  Where  property  insured  is  only  partially 
damaged,  no  abandonment  of  the  same  will  be  allowed,  unless 
by  consent  of  the  company.  In  case  of  the  removal  of  pro- 
perty to  escape  conflagration,  the  company  will  contribute 
ratably  with  the  assured,  and  other  companies  interested,  to 
the  loss  and  expenses  attending  such  act  of  salvage.  But 
the  company  will  not  hold  themselves  liable  for  any  loss  or 
damage  upon  goods,  removed  from  any  building  not  actual- 
ly on  fire  contrary  to  the  declared  desire  of  any  officer  or 
agent  of  the  company,  or  not  being  ordered  or  sanctioned 
by  such  officer  or  agent,  when  personally  present,  and  ^in  a 
situation  to  be  consulted  by  the  assured.” 

Condition  12.  “ If  any  difference  shall  arise  with  respect 
to  the  amount  of  any  claim  for  loss  or  damage  by  fire,  and 
no  fraud  suspected,  such  difference  shall  be  submitted  to 
arbitrators  mutually  chosen,  whose  award,  or  that  of  their 
umpire,  shall  be  conclusive.  The  arbitrators  or  valuators 
shall  fix  the  value  immediately  before  and  after  the  fire,  and 
the  company  shall  pay  or  make  good  the  difference  between 
the  two  sums,  either  by  reinstatement,  repairs,  or  by  pay- 
ment in  cash,  at  their  own  option.” 

Plea.  And  for  a plea  to  the  second  count  of  the  declara- 
tion, the  defendant  say,  that  the  goods,  ready-made  clothing 
and  shoes,  in  said  count  mentioned,  were  not,  nor  were  any 
of  them  or  any  part  thereof,  burnt,  consumed,  or  destroyed 
by  fire,  in  manner  as  by  the  plaintiff  in  that  count  alleged; 
and  of  this  the  defendants  put  themselves  upon  the 
country,  &c. 

Upon  issue  being  joined,  it  was  ordered  that  the  following 
facts  should  be  submitted  to  the  court,,  as  a special  case. 

Special  case.  The  plaintiff,  on  the  30th  day  of  Decem- 
ber, in  the  year  of  our  Lord  1847,  received  from  Mr. 


I 


THOMPSON  V.  INSURANCE  COMPANY. 


321 


Beckman,  the  authorised  agent  of  the  company  in  Toronto, 
an  agreement  or  receipt  to  the  effect  set  out  in  the  first  count 
of  the  declaration  ; and  before  any  ratification  of  the  agree- 
ment by  the  directors,  or  delivery  of  the  policy  to  the  plain- 
tiff*, the  fire  in  question  took  place,  by  which  the  plain- 
tiff suffered  loss  as  hereinafter  mentioned;  the  policy,  in 
the  form  set  out  in  the  second  count,  being  delivered 
about  three  weeks  after  the  fire,  although  antedated  to  the 
time  when  the  risk  with  the  company  commenced.  The 
agreement  was  given,  subject  to  the  conditions  of  policy. 
The  policy  was  in  the  usual  printed  form  long  used  by  the 
defendants ; and  several  other  companies  doing  business  in 
Upper  and  Lower  Canada,  issue  policies  with  similar  condi- 
tions. Immediately  after  the  fire  a question  was  raised  by 
Mr.  Beekman,  as  to  the  manner  in  which  the  payment  for 
loss  should  be  made,  as  the  damages  had  been  sustained 
principally  by  the  removal  of  the  goods  from  the  plaintiff’s 
shop,  the  fire  having  originated  in  a building  next  to  him. 
As  the  parties  could  not  agree, [the  question  as  to  the  amount 
of  damage  to  the  plaintiff’s  stock  generally  was  submitted 
to  arbitration,  Mr.  John  G.  Bowes  being  the  arbitrator 
named  bw  the  plaintiff,  and  Mr.  Henry  Stewart  by  the  de- 
fendants, by  whom  the  following  award  was  made. 

‘‘  We,  the  undersigned,  appointed  by  Eobt.  Beekman,  Esq. 
Agent  for  the  Montreal  Assurance  Company,  and  Thomas 
Thompson,  Esquire,  proprietor  of  the  Mammoth  House,  to 
assess  the  damage  done  by  fire,  on  the  morning  of  the  Vth 
instant,  to  the  stock  in  the  above  establishment,  have,  after 
carefully  examining  the  same,  and  separating  it  into  lots  as 
set  fourth  herein,  agreed  to  the  following  award,  viz.: 

“Goods  tossed  by  removing,  but  not  otherwise 

injured £1407  13  1 

Goods  damaged  6 per  cent 839  7 10  £50  7 3 

Leather 181  18  1 

Goods  damaged  7^  per  cent ; 375  10  6 28  3 3 

“ “ 15  “ 570  16  8 85  12  6 

“ “ 33^“  475  5 6 158  8 6 

£3850  11  9 £322  11  6 

Amount  of  invoices  since  commencement  of  busi- 
ness  5544  12  1 

Amount  sold,  less  25  per  cent £1618  17  2 

Stock  in  hand,  per  inventory 3850  11  9 5469  8 11  75  3 2 


£397  14  8 
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14s.  8d.  provincial  currency.  We  further  award  the 
sum  of  10^.  as  the  expenses  of  this  arbitration,  to  be  borne 
equally  by  the  above  named  Eobert  Beekman,  Esquire,  and 
Thomas  Thompson,  Esquire, 

(Signed)  “John  G.  Bowes, 

“Henry  Stewart. 

“ Toronto,  13th  March,  1848.” 

As  further  explanatory  of  the  facts  connected  with  the 
loss,  the  plaintiff  has  made  the  following  statement,  to  be 
taken  as  part  of  the  case : 

Amount  of  goods  removed  on  which  nothing  has 


been  allowed £1407  13  1 

Leather  not  removed 181  18  1 


£1589  11  2 

Amount  on  which  6 per  cent,  allowed 839  7 10  £50  7 3 


Am’tdamagedby  water, not  removed, 74  percent  375  10  6 28  3 3 

“ “ “ “ 15  “ 570  16  9 85  12  6 

“ “ “ “ 334  “ 479  5 6 158  8 6 


Assessed  amount  damaged  on  premises £272  4 3 

Burned,  as  I suppose,  however  this  is  only  con- 
jecture...*  £30  0 0 

Lost,  &c_ 45  3 2 £75  3 2 

(Signed)  Thomas  Thompson. 

After  notice  of  the  appraisement,  and  before  action 
brought,  defendant  paid  plaintiffs  the  sum  of  101/,  6s.  6d., 
contending  that  the  same  was  all  they  are  liable  for,  as  a 
ratable  proportion  of  the  loss  under  the  policy  ; that  as  the 
plaintiff’s  stock,  in  all,  was  worth  3925Z.  15s.  lid,  that  sum 
exhibits  a loss  by  appraisement  of  397^.  14s.  8d,  the  sum 
insured,  viz.,  lOOOZ.,  will  ratably  shew  lOlL  6s.  6d,  as  the 
defendants’  ratable  contribution  to  the  loss  with  the  assured. 
This  sum  the  plaintiff  received  without  prejudice,  contending 
that  the  defendants  are  concluded,  first  by  the  agreement 
before  the  policy  issued,  secondly  by  the  award,  and  thirdly 
by  the  legal  construction  of  the  policy. 

The  question  for  the  consideration  of  the  court  was, 
whether  on  the  case  stated  the  plaintiff  is  entitled  to  recover 
from  the  defendants  the  full  amount  of  damage ; or  whether 
the  defendants  are  discharged  by  the  ratable  payment; 
or  whether,  at  any  rate,  the  defendants  are  only  liable  for  a 
ratable  contribution  as  to  goods  damaged,  lost  or  stolen,  in 
removal. 
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Nothing  more  was  known  of  the  manner  of  circumstances 
of  the  loss  than  is  stated  above;  and  the  court  were  to  be  at 
liberty  to  draw  any  inferences  from  the  facts  stated,  that  a 
jury  might  draw.  If  the  judgment  of  the  court  be  in  favor 
of  the  plaintiff,  then  judgment  as  by  confession  was  to  be 
entered  for  sueh  sum  as  the  court  should  direct.  If  in  favor 
of  the  defendant,  then  judgment  of  nonsuit  to  be  entered. 

Cameron^  Q.  C.,  for  the  plaintiff.  Hagarty  for  the  defen- 
dants. The  cases  cited  on  the  arguments  were — Levy  v. 
Baillie,  ^ Bing.  349;  Hammond  on  Insurance,  99;  Bills  on 
Insurance",  Park  on  Insurance  ; Austin  v.  Drewe,  6 Taunt. 
436 ; Lawrence  v.  Aberdein,  5 B.  & Al.  107 ; Peake,  212 ; 
Buck  V.  Eoyal  Exchange  Insurance  Company,  2 B.  & Al. 
73 ; Eedman  v,  Wilson,  14  M.  & W.  483  ; Beaumont  on  In- 
surance, 6,  43,  61. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  appears  to  us,  that  the  award  which  has  been  made  in 
this  case  leaves  but  little  to  be  decided  between  the  parties. 

The  plaintiff  has  sued  for  a total  loss,  as  he  may,  and  yet 
recover  for  a partial  loss  on  the  evidence. 

He  alleges  that  the  goods  were  burnt,  consumed  and  de- 
stroyed by  fire,  which  the  defendants  deny.  Upon  that  is- 
sue, the  plaintiff  can  in  strictness  recover  for  such  goods 
only  as  he  shews  to  have  been  destroyed  or  injured  by  fire, 
or  for  such  as  the  jury,  in  the  absence  of  any  other  account 
given  of  the  loss,  may  fairly  presume  to  have  been  destroy- 
ed by  fire.  He  can  recover  for  none  on  these  pleadings,  that 
are  certainly  shewn  to  have  been  destroyed  in  some  other 
way,  and  not  by  fire. 

The  parties  may  not  intend  that  this  diversity  between 
the  proofs  and  the  allegations  shall  give  rise  to  any  diffi- 
culty, but  it  is  proper  that  we  should  notice  it,  to  prevent 
this  from  becoming  an  embarrassing  precedent  hereafter. 

Then,  not  dwelling  further  on  that  point,  we  are  next  to 
consider  that,  according  to  the  12th  article  in  the  policy, 
the  amount  of  the  claim  for  loss  has  been  submitted  to  arbi- 
tration, and  the  arbitrators  have  made  an  award  that  the 
amount  of  loss  was  397?.  14s.  8A  currency. 

It  is  shown  to  us  in  the  case  that  they  have  allowed,  of 
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this  sum  for  goods  partially  damaged  322?.  11s.  6d,  and  for 
goods  deficient,  *75?.  3s,  2d =327?.  14s.  8d 

The  award  does  not  shew  by  what  kind  of  injury  the  par- 
tial damage  was  found  to  have  been  occasioned,  that  is, 
whether  by  rough  usage  in  removal,  by  wet,  or  by  fire ; 
and  it  does  shew  that  what  has  been  allowed  for  defici- 
ency is  a sum  ascertained  by  deducting  the  amount  of  sales 
from  the  amount  of  all  the  invoices,  first  taking  from  the 
amount  of  sales  25  per  cent.,  as  having  been  the  plaintiff’s 
advance  or  profits  upon  the  invoices  paid.  This  computa- 
tion shewed  75?.  3s.  2d  worth  of  goods  unaccounted  for. 

Whether  goods  to  that  amount  were  really  burnt,  or 
stolen,  or  lost,  the  award  does  not  inform  us.  If  any  of  the 
goods  were  burnt  the  arbitrators  may  have  assumed  that 
the  portion  found  wanting,  and  not  otherwise  accounted  for, 
was  burnt. 

I see  nothing  allowed  in  the  award,  which,  for  anything 
stated  in  the  award,  or  in  the  plaintiffs  explanation  of  the 
items  forming  part  of  the  case,  we  can  say  the  arbitrators 
could  not  properly  allow  as  for  a loss,  legally  covered  by  the 
policy. 

Injuries  to  goods  by  wet,  or  in  any  manner  from  the  ex- 
posure during  the  confusion,  &c.,  before  they  could^be  got  to 
a place  of  safety,  and  goods  lost  or  stolen  in  the  confusion 
occasioned  by  the  fire,  are  in  our  opinion  within  the  terms 
of  the  policy;  but  in  suing  for  such  loss,  the  plaintiff  should 
describe  the  occasion  and  manner,  of  loss,  according  to  the 
fact. 

The  award  is  not  relied  upon  in  pleading;  but  on  the 
terms  on  which  the  case  is  submitted  to  us,  we  should,  in 
my  opinion,  put  ourselves  in  place  of  the  jury,  adopt  it  as  ap 
adjustment  of  the  loss  agreed  to  by  both  parties,  so  far  as 
regards  the  amount  of  loss  occasioned  to  the  plaintiff  by  the 
fire  and  within  the  risks  insured  against ; and  when  we  find, 
besides  this,  that  the  defendants  have  acted  upon  the  award, 
and  actually  paid  a rate  on  the  whole  sum  awarded  by 
it  and  based  upon  it,  there  is  nothing  left  open  for  them 
to  contend  about,  except  the  main  point,  whether  the 
defendants  are  to  pay  the  whole  397?.  145.  Sd,  or  only 


THOMPSON  V.  INSURANCE  COMPANY.  325 

lOlZ.  6s,  6d.j  which  they  contend  is  all  they  are  bound  to 
pay,  as  bearing  the  same  proportion,  campared  with  the 
whole  amount  of  damage,  which  the  sum  insured,  1000?., 
bears  to  the  stock  on  hand  at  the  time  of  the  fire,  3925?.  14s. 

All  that  can  be  fairly  looked  upon  as  reserved  for  our 
opinion  is,  whether  the  defendants  are  to  pay  the  full 
damage,  which  they  have  admitted  to  have  been  fairly  as- 
certained, by  paying  a rate  upon  it,  or  whether  they 
stand  acquitted  by  paying  that  rate. 

This  point  is,  in  our  opinion,  quite  clear  in  favour  of  the 
assured.  This  policy  entitles  him  to  be  made  good  what- 
ever loss  (not  exceeding  1000?.)  he  has  suffered  from  causes 
of  damage  within  the  policy;  and  we  do  not  see  that  there 
is  any  exception  in  the  policy  which  applies  to  any  descrip- 
tion of  loss  shewn  to  have  been  sufi*ered  in  this  case. 

It  is  every  day^’s  practice,  that  a person  insures  upon  his 
house  or  goods  for  a part  only  of  the  value,  being  willing, 
as  regards  the  remainder,  to  take  the  risk  of  loss  upon  him- 
self ; and  it  is  equally  within  daily  experience,  that  in  such 
cases  where  a loss  has  been  suffered  equal  to  the  full 
amount  insured,  that  sum  is  paid,  and  not  merely  such 
proportion  of  that  sum  as  would  correspond  with  the  pro- 
portion between  the  sum  insured  and  the  whole  value  of 
the  property  on  which  the  assurance  was  effected. 

Partial  insurances  are  very  common,  and  it  would  be  a 
strange  rule  which,  in  case  of  loss,  would  make  good  to 
the  party  assured  only  a small  portion  of  the  sum  on  which 
he  has  been  paying  a premium  ; although,  having  insured 
only  in  the  one  office  and  for  the  one  sum,  he  has  no  ground 
for  claiming  indemnity  from  any  one  else. 

We  have  looked  carefully  over  the  treatises  on  insurance, 
to  which  reference  was  made  in  the  argument,  and  we  see 
■nothing  in  any  of  them  to  give  countenance  to  what  the  de- 
fendants have,  not  very  confidently,  I think,  contended  for. 

No  doubt,  all  arrangements  for  insurance  are  conven- 
tional. The  parties  may  enter  into  such  contracts  as  may 
<jreate  exceptions  to  the  general  rule,  and  whatever  they 
agree  to  they  must  abide  by. 

There  is  mention  made  in  ono  case  of  such  a stipulation 
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having  been  inserted  in  policies,  under  particular  circum- 
stances, in  order  to  limit  the  indemnity  in  case  of  loss,  ac- 
cording to  the  principle  spoken  of  ; but  it  is  obscurely  stat- 
ed upon  what  consideration  such  terms  have  been  inti-oduc- 
ed  ; and  at  any  rate,  when  a policy  is  so  framed,  it  is  a de- 
viation from  the  common  form,  and  changes  what  would 
otherwise  be  the  effect  of  a partial  insurance. 

The  condition  in  this  policy,  that  in  case  of  the  removal 
of  property  to  escape  conflagration,  the  company  will  con- 
tribute ratably  with  the  assured  and  other  companies  inter- 
ested, to  the  loss  and  expenses  attending  such  act  of  sal- 
vage,” has  no  reference  to  anything  but  the  mere  expenses 
of  saving  what  has  escaped  destruction,  and  cannot  be  dis- 
torted into  a stipulation,  that  the  assured  must  go  without 
indemnity  fo^  any  part  of  the  destruction  which  his  proper- 
ty has  suffered,  and  which  his  insurance  covers. 

We  see  no  ground  on  which  the  plaintiff’s  right  can  be 
denied  to  recover  for  the  39Y^.  14s.  Sd.  awarded.  In  every 
case  of  this  kind,  whether  the  loss  be  total  or  partial,  the 
first  question  will  be,  whether  the  fire  can  be  said  truly  to 
have  been  the  proximate  cause  of  the  destruction,  injury,  or 
loss  of  goods  complained  of.  If  it  were  so,  then  such  de- 
struction, injury,  or  loss  of  goods,  is  covered  by  the  policy, 
and  the  assured  has  a legal  claim  to  be  indemnified  to  the 
amount  of  his  insurance,  if  that  be  necessary,  for  making 
good  his  loss;  and  I cannot  conceive  on  what  principle  it 
can  be  contended  that  under  a policy  framed  as  this  is,  he 
can  be  prevented  from  recovering  such  indemnity. 

The  clause  referred  to,  binding  the  company  to  contribute 
ratably  with  the  assured  and  other  companies  interested,  in 
the  loss  and  expenses  attending  any  act  of  salvage,  can  have 
no  such  effect.  That  w’as  surely  not  intended  to  deprive 
the  assured  of  any  portion  of  his  claim  under  the  general 
terms  of  his  policy,  but  is  a condition  wholly  for  his  advan- 
tage, and  intended  to  afford  him  a remedy  for  something  in 
addition  to  the  compensation  for  his  goods  destroyed,  injur- 
ed, or  lost,  in  consequence  of  the  fire. 

The  object  of  it  no  doubt  is,  to  encourage  the  assured  to 
make  every  exertion  to  save  his  goods,  by  holding  out  to 
him  the  advantage  of  being  proportionably  reimbursed  in 
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the  expenses  which  he  may  incur.  Thus,  if  the  assured 
hare  had  had  5,000?.  worth  of  goods  in  his  shop  at  the  time 
of  the  fire,  and  had  succeeded  in  removing  the  whole  with- 
out injury ; then  if  besides  this  policy  for  1,000?.,  he  had 
insured  2,000?.  in  other  offices,  and  had  taken  the  risk  of 
the  remaining  2,000  upon  himself,  he  would  have  had  a 
claim  on  the  defendants  to  one-fifth  of  the  expenses  he  had 
been  put  to,  and  for  two-fifths  on  the  other  insurers.  But 
we  consider  that  it  cannot  be  the  effect  of  the  clause  in  ques- 
tion, to  make  the  assured  bear  without  indemnity,  any  por- 
tion of  the  value  of  goods  actually  lost,  destroyed,  or  injur- 
ed by  the  fire,  and  lost  in  such  a manner  as  would  make  the 
loss  come  within  the  policy,  unless,  indeed,  where  the  loss 
happens  to  exceed  the  sum  insured. 

Per  Cur. — Judgment  to  be  entered  for  the  plaintiff. 


Davis  v.  Dunn  and  Parke. 

What  put  in  issue  hy  the  plea  of,  did  not  indorse  in  manner,  &e. — An  in- 
dorsement of  a note,  when  over  due,  no  excuse  for  non-presentment  to 
maker  - Nonsuit  of  plaintiff,  upon  insufficient  grounds,  must  he  set  asidcj 
though  declaration  had. 

A.,  the  indorser  of  a note,  sued  B.  the  indorsee,  and  alleged  in  his  declar- 
ation that,  after  the  note  became  due,  to  wit,  &c.,  B.  indorsed  to  A. 
There  was  no  averment  of  presentment  to  the  maker,  or  of  notice  of 
non-payment.  B.  pleaded  that  he  did  not  indorse  the  note  in  man- 
ner and  form  as  the  plaintiff  alleged.  Held,  per  Cur.,  that  under 
this  plea  the  fact  of  indorsement  (and  not  the  time)  was  all  that  was 
put  in  issue. 

Held  also,  that  the  note  being  endorsed  to  the  plaintiff  when  over  due, 
was  no  excuse  for  non-presentment  to  the  maker,  and  that  therefore 
the  declaration  was  bad  in  not  shewing  a sufficient  cause  of  action. 
Held  also,  that  though  the  declaration  was  suhstantially  defective,  yet  as 
the  plaintiff  had  been  non-suited  upon  the  insufficient  ground  of  not 
proving  the  time,  as  well  as  the  fact  of  indorsement,  the  nonsuit  must 
be  set  aside,  (The  court,  however,  in  such  a case,  may  grant  a new 
trial  without  costs,  and  then  allow  the  plaintiff  to  amend.) 

Appeal  from  the  District  Court  of  the  Talbot  District. 
The  defendant  Parke  was  sued  as  indorser  of  a promis- 
sory note,  made  by  Dunn,  payable  to  defendant,  Parke,  or 
bearer,  one  day  after  date.  The  declaration  averred,  that 
afterwards,  and  after  the  said  promissory  note  became  due,  viz., 
on,  &c.,  the  defendant  indorsed  the  same. 

There  was  no  averment  of  presentment  to  the  maker,  or 
of  notice  of  non-payment. 

The  defendant  pleaded,  that  he  did  not  indorse  the  said 
note  in  manner  and  form  as  the  plaintiff  alleged. 
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Upon  the  trial,  the  plaintiff  merely  gave  evidence  of  the 
fact  of  indorsement,  not  of  the  time.  And  the  defendant 
moved  for  a nonsuit,  because  it  was  not  shewn  that  the  in- 
dorsement was  made  after  the  note  became  due,  as  the  dec- 
laration alleged. 

The  judge  below  reserved  the  point,  and  afterwards  in 
‘ term  nonsuited  the  plaintiff. 

The  question  upon  appeal  was,  whether  the  nonsuit  was 
proper. 

Duggan  for  the  appellant.  Crooks  for  the  respondent. 

The  cases  cited  were — Walters  v.  Earl  of  Thanet,  *7  Dowl. 
251 ; Uehers  v.  Harriott,  1 Shower,  164 ; Brown  v.  Davies, 
3 T.  E.  80 ; Smith  v,  Beckett,  13  E.  E,  187 ; Young  v. 
Wright,  1 Camp.  139. 

Eobinson,  0.  J.,  delivered  the  judgment  of  the  court. 

The  judge  of  the  District  Court,  reasoning  upon  principle, 
took  a sensible  view  of  the  case,  and  held,  that  as  the 
statement  that  the  note  was  indorsed  after  maturity,  was  all 
that  could  relieve  the  plaintiff  from  the  necessity  of  aver- 
ing  presentment  and  notice,  it  was  a material  averment 
which  the  plaintiff  was  bound  to  prove  as  an  indispensable 
part  of  his  case.  But  upon  authority  we  must  hold,  that 
upon  the  plea,  the  fact  of  indorsement  is  all  that  is  in  issue, 
and  not  the  time.  Young  et  al.  v.  Wright,  1 Camp.  139,  is 
a decision  to  that  effect,  and  its  authority  is  recognized  by 
Mr.  Justice  Bayley  and  Mr.  Chitty  in  their  Treatises  on 
Bills. — Bayley  on  Bills,  318 ; Chitty  on  Bills,  572  ; Story  on 
Pro.  Notes,  203. 

The  declaration,  I apprehend,  does  not  state  a sufficient 
cause  of  action,  omitting,  as  it  does,  all  averment  of  present- 
ment to  the  maker,  or  of  excuse  for  not  presenting,  which 
would  not  be  made  unnecessary  by  the  fact  of  this  note  be- 
ing taken  by  the  plaintiff  when  over  due.  It  could  not  be 
duly  presented  certainly,  if  there  had  been  an  omission 
to  present  it  at  maturity ; but  still  I assume  that  it  would  be 
necessary  to  present  it  before  the  indorser  could  be  charged, 
as  his  undertaking  is  only  conditional,  that  he  will  pay  if 
the  maker  does  not. 

We  have  therefore  considered,  whether  we  ought  to  set 
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aside  the  nonsuit  though  granted  on  insufficient  grounds,  the 
case  being,  that  the  declaration  does  not  disclose  a suffici- 
ent cause  of  action.  Formerly  it  was  not  unusual  to  non- 
suit for  substantial  defects  in  the  record,  although  there 
was  no  failure  in  proving  all  that  was  averred ; but  that  is 
not  now  the  practice  in  England.  The  defendant  is  left  to 
take  his  exception  to  the  insufficiency  of  the  declaration  in 
another  manner,  and,  except  perhaps  in  some  veiy  extreme 
cases,  that  appears  to  be  the  more  proper  course. 

For  all  that  we  know  there  may  have  been  a presentment 
to  the  maker  in  this  case,  and  notice  to  the  indorser ; and 
the  plaintiff  may  have  only  omitted  to  aver  it  because  he 
imagined  it  unnecessary,  from  the  circumstance  that  the  note 
was  taken  by  him  after  maturity. 

If  that  should  be  so,  he  may  perhaps  succeed  in  an  appli- 
cation to  amend  his  pleadings,  and  justice  would  then  be 
ultimately  done,  at  less  expense  than  by  allowing  the  non- 
suit to  stand,  and  leaving  a new  action  to  be  brought. 

If  the  defendant  had  demurred  to  the  declaration,  the 
plaintiff  might  have  amended  by  averring  presentment,  and 
perhaps  was  in  a condition  to  prove  it.  We  think,  therefore, 
that  the  judgment  awarding  the  nonsuit  should  be  reversed, 
because  the  nonsuit  was  granted  for  a supposed  defect  in  not 
proving  the  issue  upon  the  indorsement,  when  in  fact  all 
that  was  legally  put  in  issue  by  that  plea  was  proved ; and 
that  the  verdict  for  plaintiff  should  be  set  aside,  and  a new 
trial  granted  without  costs. 

Per  Cur. — Judgment  below  reversed. 


Eennie  V.  Jarvis. 

Promissory  note — special  pleas. 

Endorsee  against  maker,  upon  an  overdue  note — Pleas,  setting  out  the 
special  circumstances  under  which  the  note  was  originally  given,  aud 
denying  thereupon  the  right  of  the  payees  to  negotiate  the  note. 
Held^  per  Cur.,  Pleas  no  defence  as  to  a certain  portion  of  the  note, 
but  a good  defence  as  to  the  balance. 

The  plaintiff  sued  as  indorsee  of  a promissory  note,  made 
to  the  defendant,  on  the  21st  of  September,  1847,  payable  in 
ninety  days,  to  Messrs.  Gamble  & Boulton,  or  order,  for  102/. 
45.  6d.,  indorsed  by  the  payees  to  the  plaintiff. 

22  ^ f u.  c.  Q.  B. 
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Pleas : 1st.  That  the  payees  did  not  indorse  the  note  to 
the  plaintiff. 

2nd.  That  Messrs.  Gamble  & Boulton  held  the  note  when 
it  became  due,  and  was  then  indebted  to  the  defendant  in  a 
large  amount,  for  money  had  and  received,  which  defendant 
claimed  to  set  off ; and  that  plaintiff  took  the  note  from!  them 
when  it  was  overdue,  without  giving  any  value  for  it. 

3rd.  That  the  note  was  made  lo  Messrs.  Gamble  & 
Boulton,  for  the  purpose  of  being  discounted  at  the  Bank  of 
Upper  Canada,  for  the  benefit,  and  in  order  to  pay  out  of 
the  proceeds  551.  then  due  by  the  defendant  to  J.  G. 
Spragge,  Wm.  Cayley,  and  Messrs.  Gamble  & Boulton,  as 
trustees  for  St.  George’s  Church,  and  to  pay  out  of  the 
residue  a sum  due  by  the  defendant  to  Silas  Burnham, 
that  the  note,  at  the  time  it  was  made,  was  indorsed  by 
Messrs.  Gamble  & Boulton,  in  blank,  and  delivered,  so  in- 
dorsed, to  the  said  W.  H.  Boulton,  for  the  purpose  of  pro- 
curing the  same  to  be  discounted ; that  the  note  never  was 
discounted,  but  remained  till  it  was  overdue,  viz.,  till  the 
31st  of  March,  1848,  in  possession  of  W.  H.  Boulton  ; and* 
that  W.  H.  Boulton,  being  then  possessed  of  the  note,  and 
without  having  satisfied  either  of  the  said  debts  due  by  the 
defendant,  transfeiTed  and  delivered  the  note,  so  indorsed^ 
to  Messrs.  Harris,  Murray,  and  Wakefield,  without  any  con- 
sideration paid  by  them ; and  that  on  the  10th  of  July,  1848„ 
knowing  the  purpose  for  which  the  note  was  made,  and 
while  the  debts  so  due  by  the  defendant  were  unpaid  and 
unsatisfied,  transferred  and  delivered  the  note,  so  endorsed, 
to  the  plaintiff,  without  consideration ; and  the  defendant 
averred,  that  his  debts  to  the  trustees  of  St.  George’s  Church 
and  to  Silas  Burnham,  were  still  unpaid. 

4th.  Defendant  pleaded  that  the  note,  being  given  for  the- 
purpose  set  forth  in  the  3rd  plea,  Messrs.  Gamble  & Boulton 
endorsed  and  delivered  it,  after  maturity,  to  the  plaintiff, 
without  having  paid  the  said  debts ; and  that  at  the  time  of 
such  indorsement,  the  plaintiff  had  notice  of  these  facts;  and  . 
the  plea  averred,  that  the  debts  due  by  the  defendant  to  his 
trustees,  and  to  Mr.  Burnham,  were  still  unpaid. 

The  plaintiff  replied  de  injuria. 
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It  was  proved  at  the  trial  that  the  note,  which  fell  due  on 
the  23rd  of  Dec.,  1841,  was  about  the  1st  of  April,  1848,  de- 
livered by  Mr.  Boulton  to  Mr.  Harris,  one  of  his  trustees, 
with  the  rest  of  his  assets,  to  be  applied  towards  the  satis- 
faction of  his  creditors;  that  he  did  not,  at  the  time  of  such 
delivery,  give  anj-  particular  account  of  the  circumstances 
under  which  he  received  this  note,  but  did  afterwards  state 
them  to  the  trustees  ; that  on  the  22nd  of  July,  1848,  Mr. 
Harris  transferred  the  note  to  the  plaintiff  Eennie,  in  part 
payment  of  an  incumbrance  on  Mr.  Boulton’s  real  estate. 

The  purpose  for  which  the  note  was  made,  and  the  cii*=- 
cumstances  under  ’which  it  had  been  retained  by  Mr. 
Boulton,  until  he  transferred  it,  were  proved  by  him  to  be^ 
these: — He  swore  that  he,  and  three  other  gentlemen  named 
composed  the  building  committee  of  St.  George’s  Church  ; 
that  he  alone  had  acted  in  the  matter,  and  made  payments 
to  the  builder;  that  there  had  been  no  formal  contract  be- 
tween the  builder  and  the  committee,  or  with  any  one,  but 
that  he  had  ifrom  time  to  time  made  payments  to  the  buil- 
der ; that  he  had  other  transactions  with  the  builder,  on  his 
individual  account,  and  had  settled  with  him  for  the  whole, 
including  the  costs  of  the  church,  by  payments  made  to  the 
builder,  and  by  his  notes,  on  the  latter  of  which  there  was  a 
portion  yet  due. 

It  was  proved  that  at  a sale  of  pews  in  the  church,  made 
by  the  direction  of  Mr.  Boulton,  the  defendant  became  the 
purchaser  of  one  of  the  pews,  for  the  price  of  551. 

Then  it  was  further  proved,  that  one  Burnham,  who  had 
been  a merchant  in  this  town,  absconded,  largely  indebted 
to  many  persons  ; that  his  books  and  papers  had  been 
placed  in  the  hands  of  Messrs.  Gamble  & Boulton,  who  had 
been  employed  by  several  of  the  creditors  to  collect  the 
debts ; that  a demand  was  made  by  Messrs.  Gamble  & 
Boulton,  upon  the  defendant,  for  a debt  of  401:  and  upwards, 
appearing  to  be  due  by  him  to  Burnham  ; that  he  contended 
he  had  paid  it,  or  said  that  he  thought  he  had‘  but  it  was 
agreed  between  him  and  Mr.  Boulton,  that  lie  should  give 
his  note  to  Messrs.  Gamble  and  Boulton  for  the  amount  of 
the  price  of  the  pew  in  St.  Geoi’ge’s  Church,  and  for  this 
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demand  of  Burnham’s  estate;  on  the  understanding,  that  if 
he  could  produce  receipts  to  shew  that  he  had  paid  Burn- 
ham, it  should  be  made  right  to  him.  No  such  proof  was 
given. 

With  respect  to  the  debt  due  to  Burnham’s  estate,  Mr. 
Boulton  stated,  that  the  sum  claimed  from  the  defendant 
■had  been  credited  to  the  estate  of  Burham,  and  charged  to 
the  defendant  in  the  books  of  Messrs.  Gamble  & Boulton ; 
that  they  were  employed  by  several  of  the  creditors  of 
Burnham  to  collect  their  debts,  and  had  brought  suits  for 
them  and  obtained  judgment,  and  had  got  from  the  sheriff 
the  books  of  Burnham’s  estate,  when  on  demanding  from 
this  defendant  the  debt  charged  against  him,  he  consented 
to  give  the  note  now  sued  on.  No  suit  had  been  com- 
menced against  the  defendant  by  any  credi  tor  of  Burnham’s 
estate,  under  the  Absconding  Debtor’s  Act.  The  sheriff 
was  examined,  and  stated,  that  he  held  several  attachments 
against  Burnham. 

The  note  given  by  Mr.  Jarvis  had  never  been  offered  for 
discount.  Mr.  Boulton  stated,  that  it  had  been  indorsed  by 
him  in  the  name  of  Gamble  & Boulton,  for  the  purpose  of 
discount,  but  that  it  had  remained  in  the  hands  of  Gamble 
& Boulton,  till  April  last,  long  after  it  was  due,  when  he 
assigned  it  (that  is,  delivered  it  over)  to  bis  trustees  for  the 
benefit  of  his  creditors. 

Mr.  Gamble  was  also  examined,  who  stated  that  Mr. 
Boulton  had  authority  to  indorse  for  the  firm;  that  he,  the 
witness,  had  transferred  all  his  interest  in  the  affairs  of 
Gamble  & Boulton,  to  Mr.  Boulton,  who  assigned  the  same 
to  his  trustees. 

It  was  contended  on  this  evidence,  that  Messrs.  Gamble 
& Boulton  had  a right  to  deal  with  the  note  as  they  had 
done,  and  that  the  defendant  was  liable  to  the  plaintiff  as 
Iiolder,  for  valuable  consideration. 

It  was  not  shewn  that  the  defendant  had  not  been 
acknowledged  as  proprietor  of  the  pew,  or  that  he  was 
exposed  to  any  demand  upon  him  for  the  price  of  it,  as 
remaining  un|)aid,  or  that  he  had  been  in  any  way  molested 
on  account  of  the  debt  suppposed  to  be  due  to  Burnham’s 
estate. 
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It  was  objected  by  the  defendant’s  counsel,  that  Messrs. 
Gamble  & Boulton  had  no  authority,  to  take  the  note  on 
account  of  any  debt  due  to  Burnham,  or  for  the  price  of  the 
j)ew,;  but  that  the  defendant  was  liable  for  that  to  the  four 
trustees  for  the  church,  composing  the  building  committee, 
and  not  to  Mr.  Boulton  alone  ; that  there  was  no  transfer  of 
this  note  by  Messrs.  Gamble  & Boulton,  to  Mr.  Boulton 
alone,  nor  any  evidence  of  any  creditor  of  Burnham  having 
sued  under  the  statute,  as  for  a debt  due  to  Burnham’s 
estate,  which  could  alone  give  Messrs.  Gamble  & Boulton 
authority  to  receive  the  debt  from  this  defendant.  These 
objections  were  over-ruled.  Yerdict  for  plaintiff,  107 h 
11s.  M. 

Gwynne  obtained  a rule  for  a new  trial  on  the  law  and 
evidence,  and  for  misdirection,  or  that  the  verdict  be  re- 
duced to  53^.,  with  interest  from  the  date  of  the  note. 
D.  B.  Read  shewed  cause.  The  cases  cited  were — Marstoii 
V.  Allen,  8.  M.  & W.  494 ; Smith  v.  Knox,  3 Espc.  46; 
Chitty  on  Bills  89;  Darnell  v.  Williams,  2 Stark,  166; 
Bromage  v.  Lloyd,  16  Law  J.  Ech  257  ; Tolhurst  v.  JSTot- 
ley,  12  Jurist  43;  Adams  v,  Jones,  12  A.  & E.  455; 
Treuttel  v.  Barandon,  8.  Taunt.  100;  Borough  v.  White,  4 
B.  & C.  325  ; Carman  v.  Edward,  9 0.  & P.  596  ; White- 
head  v.  Walker,  10  M,  & W.  696  ; Hayes  v.  Caulfield,  5 Q. 
B.  E.  81. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  consider  that  this  case  is  similar  to  that  of 
Marston  v,  Allen,  8 M.  & W.  494,  which  the  defendant’s 
counsel  cited,  for  in  this  case  it  is  plain,  that  the  defendant 
made  his  note  to  Gamble  & Boulton,  with  the  intent  that 
they  should  negotiate  it,  for  the  purpose  of  paying  the  debts 
spoken  of,  which  they  could  not  have  done  without  indorsing 
it  ; and  when  Mr.  Boulton,  one  of  the  firm,  did  endorse  it, 
there  is  no  doubt  that  that  was  done  with  the  view  of  trans- 
ferring the  interest  in  it  to  the  holder,  whenever  it  should 
be  made  use  of. 

To  be  sure,  there  was  no  intention  of  transferring  the  noto 
to  Mr.  Wakefield,  or  to  this  plaintiff,  at  the  very  time  when 
the  names  of  the  paj^ees  were  endorsed  on  the  note  ; but  the 
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payee  giving  a new  destination  to  the  note,  after  he  has 
indorsed  it,  is  a common  circumstance. 

It  is  never  required,  that  the  indorsement  and  the  delivery 
to  the  holder  should  be  simultaneous  or  that  both  acts 
should  have  reference  to  the  very  holder  who  afterwards 
sues  upon  it. 

Upon  the  first  plea,  the  plaintilf  was  entitled  to  recover, 
for  no  doubt  the  payees  did  intend  to  transfer  the  note — one 
of  them  did  actually  transfer  it ; and  had  the  concurrence 
of  his  partner,  as  was  proved  by  Mr.  Gamble,  in  making  use 
of  it  for  his  own  purpose ; admitting  it  (I  mean)  to  be  a 
security  which  Messrs.  Gamble  & Boulton  could  rightfully 
have  negotiated  under  the  circumstances,  for  any  joint  pur- 
pose of  their  own. 

The  2nd  plea,  of  set-off,  there  is  no  question  about ; there 
was  no  evidence  given  in  support  of  it. 

Then  that  brings  us  to  the  3rd  and  4th  pleas.  Does  the 
evidence  substantiate  a defence  under  either  of  them? 
They  are  similar  pleas — the  one  only  differs  from  the  other 
in  regard  to  the  manner  in  which  the  plaintiff  is  said  to  have 
taken  the  note.  In  one  plea,  the  indorsement  is  laid  to  have 
been  direct  from  Gamble  & Boulton  to  the  plaintiff  ; in  the 
other,  Messrs.  Gamble  & Boulton  were  said  to  have  indorsed 
the  note  to  Wakefield  and  the  other  trustees,  who  indorsed 
to  plaintiff. 

To  maintain  either  plea,  it  was  necessary  to  shew  the  two 
debts  unpaid.  At  the  trial,  the  case  turned  upon  that  ques- 
tion of  fact.  As  regards  the  price  of  the  pew,  we  must  take 
the  facts  from  Mr.  Boulton’s  evidence,  which  is  uncontra- 
dicted : and  as  he  represents  it,  he  was  the  person  entitled 
to  receive  the  money,  having,  as  he  swears,  paid  the  price 
of  the  church  to  the  builder,  and  being  entitled  in  conse- 
quence to  receive  the  price  of  the  pews  sold,  which  was  to 
form  part  of  the  fund  for  building  the  church : he  swore, 
moreover,  that  he  was  the  person  who  had  to  receive  and 
pay  out  all  the  money. 

Nothing  to  the  contrary  of  this  was  shewn,  nor  was  it 
<shewn  that  the  defendant  has  not  had  the  full  enjoyment  of 
the  pew;  or  that  his  right  to  it,  as  having  paid  for  it,  is  not 
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fally  acknowledged ; or  that  he  has  been  ever  since  charged 
with  the  price,  or  has  had  any  demand  made  upon  him  for 
it,  or  that  he  is  in  fact  held  liable  to  any  one  for  the  money. 
If  the  defendant  had,  on  the  21st  of  September,  1841,  made 
Ms  note  to  Mr.  Boulton,  or  to  Gamble  & Boulton,  for  the 
price  of  the  pew  alone,  and  one  or  either  of  them  were  now 
suing  the  defendant  upon  it,  I do  not  see  how  it  can  be 
doubted  that  the  evidence  given  on  the  trial  would  have 
proved  a right  to  recover. 

How  the  legal  title  to  the  pew  as  a freehold  is  in  fact 
vested — whether  the  defendant  has  it  or  has  had  or  will 
liave  any  difficulty  in  obtaining  it,  was  not  shewn  on  the 
trial.  In  the  absence  of  any  evidence,  or  eVen  of  any  com- 
plaint on  that  point,  I conceive  the  right  to  be  recognized 
tas  the  purchaser,  is  a sufficient  consideration  to  support  the 
.note,  which  is  in  the  common  form. 

fiChe  defendant  may  very  naturally  consider  that  he  has  a 
right  to  complain  of  the  transaction,  taking  a different  course 
from  what  was  contemplated,  for  he  may  have  been  willing 
to  give  a note  at  ninety  days,  to  be  discounted  at  a bank, 
with  a usual  and  understood  privilege  of  renewal,  though 
lie  would  not  have  given  a note  at  ninety  days,  which  the 
payees  were  to  be  at  liberty  to  transfer  as  they  pleased,  be- 
cause that  would  make  him  the  debtor  of  any  person  to  whom 
It  might  be  transferred,  and  would  place  him  at  the  mercy 
«f  such  person  at  the  end  of  the  ninety  days  ; but  yet  I 
think  no  legal  principle  can  be  relied  on,  for  supporting  a 
denial  of  the  right  of  action,  on  account  of  the  negotiability 
of  this  note  otherwise  than  through  the  bank. 

According  to  Mr.  Boulton’s  evidence,  so  far  as  the  551,, 
the  price  of  the  pew  is  concerned,  the  note  was  given  for  a 
debt  actually  due  to  him,  and  of  which  he  was  in  a con- 
dition to  exact  payment.  The  discounting  it,  in  the  mean 
time,  would  be  an  accommodation  to  him,  by  putting  him 
sooner  in  possession  of  the  money  ; but  when  that  note 
• came  to  maturity,  he  could  sue  upon  it,  or  rather  the 
. payees  could,  or  he  under  their  indorsement,  and  if  so  they 
‘Could  transfer  it  to  any  one. 

Up  OR  Mr.  Boulton’s  evidence,  the  note,  I think,  (so  far  as 
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the  551.  is  concerned)  must  be  looked  upon  as  made  for  a 
debt,  due  either  to  Mr.  Boulton,  or  to  Messrs.  Gamble  & 
Boulton,  and  which  they  were  thereb}^  admitted  to  have  a 
right  to  receive. 

The  other  part  of  the  sum  for  which  the  note  was  given, 
namely,  the  debt  due  to  Burnham,  stands  on  a different 
ground.  There  is  nothing  to  shew  the  defendant  acquitted 
as  to  that  debt.  Mr.  Boulton  only  states,  that  he  believes 
he  had  charged  it  to  the  defendant,  in  the  books  of  Gamble 
& Boulton,  and  that  he  had  credited  the  estate  with  it,  but 
it  was  not  shewn  that  that  had  been  done ; and  that  was 
not  the  kind  o^  payment  that  the  note  was  to  produce — it 
was  to  be  discounted,  in  order  to  raise  money  which  was  to 
be  applied  in  paying  the  debt. 

Messrs.  Gamble  & Boulton’s  giving  credit  on  their  ac- 
count to  Burnham’s  estate,  might  or  might  not  have  the 
effect  of  producing  the  money,  according  to  circumstances; 
and  at  any  rate,  they  as  solicitors,  giving  credit  for  money 
which  they  had  not  received,  and  leaving,  to  Burnham’s 
creditors  only  a recourse  upon  them,  was  no  payment  of 
the  money,  such  as  would  acquit  Mr.  Jarvis  toward  any 
creditor  of  Burnham’s. 

As  to  that  portion  of  the  note,  therefore,  if  the  payees 
were  now  suing  on  it,  it  must  be  held  to  be  without  consid- 
eration ; and  the  plaintiff  having  taken  it  when  it  was  over- 
due, the  same  defence  can  be  set  up  against  him. 

When  Mr.  Boulton  was  transferring  that  note  to  the 
plaintiffs,  three  months  after  it  came  to  maturity,  it  was 
not  for  the  purpose  of  raising  money  to  pay  the  debt  ta 
Burnham,  nor  had  he  in  fact  paid  the  money  to  Burn- 
ham, but  leaving  that  debt  unpaid,  he  negotiated  the  note 
for  a purpose  of  his  own,  and  wholly  beside  that  for 
which  it  was  given. 

This  portion  of  the  note,  in  respect  to  which  the  consid- 
ration  fails,  being  of  a definite  amount,  the  note  being 
transferred  to  the  plaintiff  when  overdue,  and  transferred 
to  plaintiff  for  a debt  already  due,  and  not  for  money 
paid  out  upon  the  note,  and  confiding  in  its  validity,  we 
are  of  opinion  the  verdict  should  be  reduced,  by  striking; 
out  the  debt  to  Burnham-  and  interest. 
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We  understood  from  the  argument,  that  the  desire  of  the 
parties  was  to  obtain  our  opinion  whether,  under  the  cir- 
cumstances, the  plaintiff  was  entitled  to  recover  for  the 
whole  amount  of  the  note,  or  for  a part  only,  or  whether  the 
defendant  should  have  a verdict.  And  if  there  was  any  doubt, 
w^hether  this  is  a case  in  which  the  special  pleas  referred 
to  could  be  sustained  in  part,  the  effect  of  our  opinion  if  it 
were  against  the  defendant  on  that  point,  and  if  the  objec- 
tions were  insisted  on,  would  have  been  that  w^e  should  have 
granted  a new  trial,  and  allowed  the  defendant  to  amend  his 
pleading  by  making  his  defence  against  that  part  of  the 
amount  of  the  note  which  was  intended  to  cover  Burnham’s 
debt  the  subject  of  a distinct  plea,  in  bar  of  that  portion  of 
the  amount  only. 

Per  Cur, — That  verdict  be  entered  tor  plaintiff 
for  the  amount  of  55?.,  with  interest 
from  the  time  of  the  note  falling  due. 

Johnson  v.  Hedge. 

Slander-inducement  of  ^prefatory  matter  and  colloquium  when  necessary  to 
support  innuendoes. 

Heidi  Cur. — In  an  action  of  slander,  where  the  declaration  contain* 
ed  three  counts — the  first  charging  that  defendant  intending  to  cause 
it  to  be  believed  that  the  plaintiff  had  been  guilty  of  sodomy,  in  a 
discourse  which  the  defendant  then  had  of  and  concerning  the  plain- 
tiff, spoke  the  words  following  : “I  saw  Peter  (meaning  the  plaintiff) 
with  the  heifer.”  (Meaning  that  he,  the  defendant,  saw  plaintiff  com- 
mit the  crime  of  sodomy  with  the  said  heifer. ) 

The  2nd  count  charging,  that  the  defendant  intended  as  aforesaid,  in  a 
certain  other  discourse  which  he  then  had  of  and  concerning  the  plain- 
tiff, spoke  the  following  words  : “I  (meaning  the  defendant)  saw 
Peter  (meaning  the  plaintiff)  with  the  heifer,  (meaning  the  defendant’s 
heifer)  just  at  the  cross-way.”  (Meaning  that  the  defendant  saw  the 
plaintiff  then  commit  the  crime  of  sodomy  with  the  defendant’s  heifer. 
The  3rd  count  charging,  that  the  defendant  further  contriving  as  afore- 
said in  a certain  other  discourse  which  the  defendant  then  had  of  and 
concerning  the  plaintiff,  spoke,  &c.,  the  words  following  : “I  (mean- 
ing defendant)  have  seen  Peter  Johnson  (meaning  the  plaintiff)  with 
my  heifer.”  (Meaning  the  defendant’s  heifer.)  “ Peter  Johnson  (mean- 
ing the  plaintiff)  is  the  man  that  did  it,  and  I (the  defendant)  can 
swear,  within  a foot,  to  the  ground  where  he  (meaning  the  plaintiff) 
stood  at  the  time.”  (Meaning  the  ground  on  which  the  plaintiff  stood' 
when  he  committed  the  crime  aforesaid. ) — That  the  declaration  was 
bad  in  arrest  of  judgment— on  the  ground  that  the  words  “ charged” 
in  the  various  counts  did  not  of  themselves  import  what  was  charged 
as  their  meaning — and  that  there  was  no  sufficient  induement  or  state- 
ment of  prefatory  matter  to  which  the  innuendoes  in  the  declaration 
could  refer. 

Robinson,  C.  J., — dissentiente. 

Action  for  slander. — 1st  count  charged,  that  the  defendant 
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intending  to  cause  it  to  be  believed  that  the  plaintiff  had 
been  guilty  of  sodomy,  in  a discourse  which  the  defendant 
then  had  of  and  concerning  the  plaintiff,  spoke  the  words 
following : ‘‘  I saw  Peter  (meaning  the  plaintiff)  with  the 
heifer.”  (Meaning  that  he,  the  defendant,  saw  plaintiff  com- 
mit the  crime  of  sodomy  with  the  said  heifer.) 

The  second  charged,  that  the  defendant  intended  as  afore- 
said, in  a certain  other  discourse  which  he  then  had  of  and 
concerning  the  plaintiff,  spoke  the  following  words:  ‘‘I 
(meaning  the  defendant)  saw  Peter  (meaning  the  plaintiff) 
with  my  heifer,  (meaning  the  defendant’s  heifer)  just  at  the 
crossway.”  (meaning  that  the  defendant  saw  the  plaintiff 
then  commit  the  crime  of  sodomy  with  the  defendant’s 
heifer.) 

The  3rd  count  charged,  that  the  defendant  further  con- 
triving as  aforesaid,  in  a certain  other  discourse,  which  the 
defendant  then  had  of  and  concerning  the  plaintiff,  spoke, 
&c.,  the  words  following:  (meaning  defendant)  have 

seen  Peter  Johnson  (meaning  the  plaintiff)  with  my  heifer.” 
(Meaning  the  defendant’s  heifer.)  Peter  Johnson  (again 
meaning  the  plaintiff)  is  the  man  that  did  it^  (thereby 
meaning  who  did  commit  the  crime  aforesaid),  and  I (the 
defendant)  can  swear,  within  a foot,  to  the  ground  where  he 
(meaning  the  plaintiff)  stood  at  the  time.”  (Meaning  the 
ground  on  which  the  plaintiff  stood  when  he  committed  the 
crime  aforesaiii.y  • 

P.  Vanhoughmt  obtained  a rule  to  shew  cause  why  the 
.judgment  should  not  be  arrested,  on  the  ground  that  the 
words  “ charged”  in  the  various  counts,  did  not  of  them- 
selve  import  what  is  charged  as  their  meaning,  and  that 
there  was  no  sufficient  inducement  or  statement  of  prefa- 
tory matter  to  which  the  innuendoes  in  the  declaration  could 
refer ; and  also,  that  the  words  were  not  stated  to  have 
been  spoken  of  and  concerning  the  plaintiff* ; or  why  the 
verdict  should  not  be  entered  for  the  plaintiff  on  one  count 
and  for  the  defendant  on  the  others. 

H.  Eccles  shewed  cause. 

The  authorities  cited  were  : Law  Times,  9th  Deer.,  1848; 
2 Cr.  M.  & E.  78  ; 1 Ch.  PL  415  ; 9 A.  & E.  282 ; 1 Saund. 
243,  note  4,  286,  note. 
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Eobinson,  C.  J. — I tried  the  cause,  and  at  the  trial  it  ap- 
peared to  me  to  admit  of  doubt  whether  the  words,  as  laid 
in  either  of  the  counts,  were  sufficiently  proved  to  entitle 
the  plaintiff  to  recover. 

The  exact  words  need  not  be  proved,  but  there  is  an  em- 
barrassing inconsistency,  I think,,  in  some  of  the  decisions, 
even  in  modern  times,  as  to  the  degree  in  which  the  proof 
can  be  allowed  to  vary  from  the  words  laid. 

Upon  such  consideration  as  I could  have  at  the  trial,  I 
thought  all  the  counts  were  substantially  proved,  or  rather 
I did  not  feel  that  I could  pronounce  them  not  to  bo  suffici- 
ently proved, and  therefore  the  verdict  was  taken  generally. 
I think  still  that  the  different  counts  were  supported,  but  it 
admits  of  doubt. 

The  words  ^^with  my  heifer,”  and  “at  my  heifer,”  do  not 
necessarily  mean  the  same  thing.  Of  the  two  expressions, 
the  former  conveys  the  less  injurious  meaning.  The  proof, 
therefore,  differed  on  that  side  the  least  favorable  to  the 
plaintiff.  The  declaration  lays  the  words  in  such  a manner 
as  makes  their  imputed  sense  less  obvious,  but  the  jury  being 
satisfied,  as  we  must  suppose  they  were,  that  the  defendant 
intended, by  the  words  spoken,to  impute  the  particular  crime 
alluded  to,  we  must  look  upon  him  as  uttering  the 
words  with  that  view,  and  under  those  circumstances  I con- 
sider that  the  words  “ with”  or  “ at”  would  be  indifferently 
used  to  convey  the  same  idea.  If  the  defendant,  having  no 
such  malicious  intention  as  the  jury  have  found  he  had,  was 
desirous  merely  of  stating  as  a fact  that  ho  had  seen  the 
plaintiff  driving  the  heifer  along  the  highway,  he  would  have 
used  the  word  “ with,”  and  clearly  not  the  other  word  ; and 
then  those  words  in  their  ordinary  sense,  that  is,  I mean  the 
same  words  which  are  laid  in  the  1st  and  2nd  counts,  would 
convey  no  charge  of  an  offence  against  the  plaintiff,  nor  in- 
deed of  anything  disparaging. 

So  that  I view  it  in  this  light : — If  the  defendant  spoke 
the  words  charged  in  the  first  or  2nd  counts  for  no  such  pur- 
pose as  is  charged  in  the  declaration,  then  of  course  the 
plaintiff  has  no  right  of  action  upon  those  counts,  indepen- 
dently of  the  variance  in  the  words.  If  he  did  speak  with 
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the  intent  and  for  the  purpose  alleged,  then  I think  that  the 
word  ‘[with'’  or  “ at"  would  convey  the  same  meaning  and 
would  be  indifferently  used,  and  that  the  proof  corresponds 
closely  enough  with  the  words  laid,  although  one  preposi- 
tion is  substituted  for  another;  for  both  mean  the  same 
thing  when  sj)oken  in  that  sense. 

Then  as  to  the  3rd  count — there  are  some  words  laid  im 
it  which  are  not  proved  at  all ; but  it  is  not  always  necessary 
that  all  the  words  charged  should  be  proved  ; the  words  as 
they  are  laid  are  certainly  more  significant  and  pointed  in. 
their  meaning  ; but  the  question  is  whether  of  those  words- 
which  are  charged  in  that  count,  enough  were  not  proved 
to  support  an  action  without  the  aid  of  an}"  words  charged,, 
but  not  proved;  and  whether  their  plain  and  obvious  charg- 
ed sense  was,  or  was  not,  explained  away  by  other  words 
proved  to  have  been  spoken  at  the  time,  though  not  charged 
in  the  declaration. 

lam  not  without  doubt,  as  regards  this  count,  as  well  as 
the  others ; but  the  opinion  I have  formed  is  that  the  evi- 
dence sufficiently  sustained  it.  The  variance  in  regard  to^ 
the  several  counts  between  the  words  “ I saw  Peter,”  and 
“ I have  seen  Peter,”  was  not  material,  I think. 

I have  compared  the  proof  with  the  declaration,  although 
the  case  is  not  before  us  on  a motion  fora  nonsuit  or  new 
trial ; because,  an  alternative  of  the  rule  is,  that  if  the  court 
finds  the  verdict  sustained,  on  any  one’  or  more  counts  only, 
it  shall  be  e-ntered  for  the  plaintiff  on  such  count  or  counts, 
and  for  the  defendant  on  the  others.  This^is  what  the  de- 
fendant himself  applies  for. — Douglas,  361 ; Barnes,  478. 

The  result  of-  my  examination  of  the  record  and  evidence, 
does  not  lead  me  to  the  conclusion,  that  we  can  on  clear 
grounds  act  on  this  alternative  of  the  rule ; for  I think  the 
verdict  may  be  held  to  be  supported  by  the  evidence  in  re- 
gard to  each  of  the  counts,  though  not  without  difficulty  and 
some  room  for  doubt  as  to  all  of  them. 

We  have  to  consider  then  the  plaintiff’s  motion  to  arrest 
the  judgment,  and  indeed  it  would  be  necessary,  at  any  rate 
I think,  to  dispose  of  that  for  ; if  any  of  the  counts  do  not 
lay  a good  cause  of  action,  this  does  not  seem  to  be  a case; 
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in  which  we  could  confine  the  verdict  to  the  other  ^counts, 
in  order  to  get  rid  of  the  difficulty ; for  the  counts  do  not 
agree  in  their  statement  of  the  words^  and  there  was  evi- 
dence applicable  to  all  the  counts,  so  that  we  cannot  see  on 
which  count  distinctly  the  jury  have  given  their  verdict. 
Neither  counts  contains  all  that  the  defendant  was  proved 
do  have  said. — Douglas,  S17. 

Whether  the  words  laid  in  any  of  the  counts  will  support 
an  action,  has  been  questioned.  I believe  my  brothers  are 
of  opinion  that  they  will  not,  and  are  clear  that  those  charg- 
ed in  the  first  and  second  counts  will  not,  which  are  simply 

1 saw  Peter  with  the  heifer,”  and  “ I saw  Peter  with  my 
heifer,  just  at  the  cross- way.” 

It  is  objected  that  these  counts  are  clearly  insufficient  for 
want  of  any  prefatorj?  averment  of  facts  previously  known 
to  the  hearers,  or  reported  to  or  suspected  by  them,  which 
might  have  lead  them  to  give  such  a sense  to  the  words  as 
the  declaration  ascribes  to  them,  or  of  any  statement  of  a 
colloquium  respecting  the  odious  crime  referred  to ; and 
that  without  such  statement  of  a colloquium,  or  of  any  pre- 
fatory matter,  the  innuendo  is  inadmissible,  being  an  unwar- 
. ran  table  extension  of  the  meaning,  for  which  no  ground  is 
shewn. 

In  disposing  of  this  motion  in  arrest  of  judgment  we  can 
- only  look  at  the  record,  and  for  all  we  can  tell,  there  may 
i have  been  no  previously  existing  facts  known  or  supposed  by 
' any  body,  nor  any  conversation  at  the  time,  except  the  very 
• words  laid  in  the  declaration,;  and  the  hearers  may  have 
had  nothing  of  that  kind  to  point  to  the  meaning  of  the 
words  spoken.  It  may  not  be  from  any  omission  of  the 
pleader  that  no  averment  of  antecedent  matters  nor  any  . col- 
loquium is  seen  on  the  record. 

It  may  be  that  nothing  of  the  kindcould  have  been  stated 
with  truth,  and  unless  some  such  thing  could  have  been 
proved,  it  would  have  been  idle  and  useless  to  aver  it. 

The  fact  may  have  been,  as  upon  this  record  we  must  take 
it  to  have  been,  that  the  defendant,  without  any  , preface  or 
explanation  further  than  we  see,  and  without  any  previous 
'Cause  of  suspicion  Ah  ithe  i mind  of  5the  hearers,  may  have 
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uttered  to  them  the  words  alleged  respecting  this  plaintiff, 
of  whom  the  hearers  may  not,  up  to  that  moment,  have 
known  or  heard  or  suspected  anything  which  could  tend  to 
make  them  understand  what  they  were  hearing  from  the 
defendant,  in  any  other  sense  than  if  the  subject  of  the  con- 
versation had  been  then  wholly  new  to  them. 

The  question  then  is  this  : Is  a declaration  in  slander  sus- 
tainable, which  merely  states  that  the  defendant  ‘‘  malici- 
ously intending  to  cause  it  to  be  believed  that  the  plaintiff 
was  guilty  of  the  crime,”  &c.,  “in  a discourse  which  he  had,” 
&c.,  concerning  the  plaintiff,  spoke  the  words  following  : 
“ I saw  Peter  with  my  heifer,”  or  as  charged  in  the  first 
count,  “ I saw  Peter  with  the  heifer;”  if  it  would,  then  the 
innuendo  is  of  no  consequence  one  way  or*  the  other. 

There  is  no  doubt  that  a multitude  of  cases  have  been  de- 
cided, which  would  shew  such  a declaration  to  be  insuffici- 
ent ; but  we  must  look  with  great  caution  at  early  decisions 
in  actions  of  slander,  for  the  courts  were  long  in  arriving  at 
satisfactory  and  consistent  opinions  as  to  the  principle  on 
which  the  action  should  rest.  In  the  different  digests  of  old 
cases  there  is  an  astonishing  inconsistency  in  the  decisions, 
so  much  so  that  nearly  half  of  the  cases  collected  in  thena 
are  cited  for  the  purpose  of  proving  that  the  other  half  are 
not  law. 

In  Lord  Holt’s  time  the  law  of  slander  began  to  be  placed 
on  a just  and  reasonable  footing,  and  even  so  early  as  in 
Lord  Hobart’s  time,  in  Fleetwood  v.  Curley,  where  the 
words  complained  of  had  not  obviously  the  application 
ascribed  to  them,  the  court  remarked  that  if  the  hearers  did 
not  so  understand  the  words  they  would  not  be  actionable  ; 
“ but  the  slander  and  damages,”  they  say,  “consist  in  the 
apprehension  of  the  hearers^ — Hob.  268.  So  in  a manuscript 
case  reported  in  Yin.  Abr.SOV,  it  was  laid  down  “that  the  ques. 
tion  is  only  what  was  understood  hy  the  hearers''  In  GilberPs' 
Eeports,  IIY,  it  was  held  that  the  words  “ I know  Harrison 
will  go  off  before  this  time  twelve  month,”  being  .spoken 
of  a tradesman,  meant  bankruptcy.  It  was  objected  that 
for  want  of  averment  the  “ innuendo  could  not  carry  the 
words  beyond  their  strict  meaning;”  but  Parker,  C.  J.,. 
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said  “ the  rule  now  is,  that  the  words  shall  he  taken  in  the 
sense  the  hearers  understood  and  not  in  mitiori  sensu  as 
formerly,  and  therefore  no  innuendo  was  necessary ; but  if  it 
were,  it  was  well  laid  in  the  plea.”  Selwyn,  K.  P.,  12^, 
(9th  Edn.)  ; 2 Stark,  Ev.  629 ; Stark  on  Libel,  92-3. 

So  in  Penfold  v.  Wescote,  2 New  Rep.,  335,  the  language 
of  the  court  affirms  the  same  principle,  though  to  be  sure, 
the  words  laid  there  were  such  as  plainly  conveyed  a charge 
of  theft,  and  the  argument  was  that  they  were  not  used  with 
such  intent,  but  as  words  of  mere  general  abuse.  Sir  James 
Mansfield  said,  “ the  jury  ought  not  to  have  found  a verdict 
for  the  plaintiff,  unless  they  understood  the  defendant  to 
impute  theft  to  the  plaintiff.  The  manner  in  which  the 
words  were  pronounced,  and  various  other  circumstances 
might  explain  the  meaning  of  the  word,  and  if  the  jury 
had  thought  that  the  word  was  only  used  by  the  defendant 
as  a word  of  general  abuse,  they  ought  to  have  found  a 
verdict  for  the  defendant.” 

I think  the  same  doctrine  equally  applies  here  ; the  words 
“ I saw  Peter  with  my  heifer,”  might  be  spoken  innocently, 
meaning  nothing  more  than  that  he  saw  him  .driving  her 
home,  or  from  home,  or  perhaps  that  he  had  found  her  after 
she  had  been  lost,  or  that  he  was  in  the  acf  of  stealing  her, 
which  would  shew  a different  meaning  from  that  imputed  j 
but  though  the  words  might  mean  any  of  these  things,  they 
would  not  necessarily  convey  any  one  of  these  meanings 
more  than  another,  or  more  than  the  one  laid. 

I feel  it  necessary  to  determine,  first,  whether  it  is  or  is 
not  possible  that  these  words  might  be  so  uttered  as  that, 
without  preface  or  explanation,  or  allusion  to  any  thing 
farther,  or  without  any  thing  particular  being  known  or 
suspected  by  the  hearers,  by  reason  of  any  thing  previous, 
they  might  clearly  understand  from  them  that  the  defendant 
meant  to  impute  to  the  plaintiff  what  the  declaration 
alleges  he  did  mean.  I cannot  trul3^  say  that  I think  it  not 
possible,  for  I think  nothing  is  more  probable  than  that  just 
those  words  might  be  so  spoken,  as  to  leave  no  doubt  in  the 
minds  of  the  hearers  that  the  defendant  did  mean  to  fasten 
upon  the  character  of  the  plaintiff  that  horrible  imputation. 
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The  tone  of  voice,  the  look  of  horror  and  disgust,  or  of  dis- 
tress, ac  the  ruin  which  must  follow  the  exposure,  height- 
ened by  gesture,  all  combining  to  form  what  Chief  Justice 
Mansfield  calls  “ the  manner  in  which  the  words  were 
pronounced,”  might,  I fully  believe,  impress  the  hearers 
plainly  and  unmistakeably  with  the  conviction  that  the 
defendant  did  mean  that  which  the  plaintiff  alleges  him  to 
have  meant,  and  nothing  else. — 5 E.  E.  4^1,  The  words 
do  not  necessarily  mean  any  thing  else;  and  if  they  are 
capable  of  that  meaning,  then  I think,  as  Mr.  Justice  Grose 
states  in  his  judgment,  in  Woolnoth  v.  Meadows,  5 E.  E. 
6*7,  “ a court  of  justice  mu^t  read  the  words  in  the  same 
sense  in  which  the  hearers  would  at  the  time  they  were 
spoken  understand  them otherwise,  this  injustice  must 
happen,  which  in  a case  like  the  one  before  us  would  be 
very  cruel,  that  a person  keeping  clear  of  the  precise  lan- 
guage generally  used  for  describing  a disgusting  crime, 
might  convey  to  a crowd,  in  language  which  would  be  well 
understood  by  them,  an  imputation  against  his  neighbour, 
which  would  blast  his  reputation  for  ever,  and  yet  the  per- 
son injured  could  have  no  redress. 

I am  supposing  a case  where  the  words,  as  spoken,  would 
be  of  themselves  well  understood  without  the  aid  of  preface 
or  explanation,  or  connection  with  any  previous  fact,  and 
when,  for  any  thing  we  can  know,  there  consequently  could 
be  nothing  averred  besides  the  speaking  of  the  words  with 
the  malicious  intent  described. 

If  the  words  spoken  had  a precise  and  confined  sense, 
incompatible  with  that  charged,  and  plainly  pointing  to 
something  different,  the  case  would  be  otherwise.  But 
these  are  words  which  may  have  had  an  innocent  meaning 
or  a malicious  and  most  injurious  meaning.  *The  plaintiff 
declares  that  the  defendant  spoke  them  maliciously,  intend- 
ing (as  he  might)  to  cause  it  to  be  believed  that  the  defen- 
dant had  committed  the  crime  mentioned.  He  undertakes 
therefore  to  prove  that  as  part  of  his  case.  I could  not  say 
a priori  that  he  could  not  prove  it ; for  I think  it  to  be  very 
possible  that  he  might  prove  it  to  the  entire  satisfaction  of 
the  jury,  merely  b}^  proving  the  words  and  the  manner  in 
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which  they  were  pronounced and  we  see  that  he  did  in 
fact  prove  it  to  the  satisfaction  of  the  jury,  for  they  gave  the 
plaintiff  a verdict.  May  we  not  then  say  in  this  case,  as  was 
said  by  Parker,  0.  J.,  in  Ward  v.  Eeynolds  (Easter,  12 
Anne),  “It  is  very  odd  that,  after  a verdict,  a court  of  justice 
should  be  trying  whether  there  may  not  be  a possible  case 
in  which  words  spoken  by  way  of  scandal  might  not  be  in- 
nocently said  j whereas,  if  that  were  in  truth  the  case,  the 
defendant  might  have  justified  or  the  verdict  have  been 
otherwise.” 

In  Coleman  v.  Goodwin,  3 Douglas  91,  Ashurst,  J.,  ob- 
served : “ The  effect  of  the  words  on  the  hearers  is  what  is 
to  be  considered.  The  determinations  in  the  old  books  are 
a disgrace  to  the  law.”  In  that  case  there  was  an  averment 
of  prefatory  matter,  the  words  being  of  themselves  perfectly 
innocent.  There  is  none  in  this  case,  but  the  principle  is 
not  the  less  applicable,  I think,  when  the  words  are  on  the 
face  of  them  capable  of  the  meaning  imputed  to  them,  and 
all  that  can  be  said  against  it  is,  that  they  do  not  fully  or 
plainly  import  it. 

They  may  in  such  case  have  been  used  innocently,  or  they 
may  not.  It  is  for  the  jury  to  judge.  Suppose  a person,  evi- 
dently meaning  to  accuse  another  of  something  wrong, 
should  say  to  him  in  the  hearing  of  a crowd — “ Why  could 
you  not  let  your  neighbour’s  hay  alone  ?”  He  might  mean 
by  that,  only  to  insinuate  that  he  had  mischievously  tossed 
it  about  or  injured  it ; but  he  might  also  shew  so  plainly, 
by  his  way  of  saying  it,  that  he  intended  to  insinuate  that 
the  other  had  pilfered  his  neighbour’s  hay,  that  no  one  who 
heard  him  could  have  any  doubt  what  he  meant. 

Mr.  Starkie,  in  his  Treatise  on  Slander,  lays  down  the 
legal  principles  thus  : “ It  is  incumbent  on  the  party  who 
complains  that  he  has  suffered  from  an  imputation  of  crime, 
to  shew  with  certainty  the  injurious  nature  of  the  communi- 
cation.” 

In  order  to  establish  this,  two  things  are  necessary,  1st. 
That  the  words  or  signs  used  should,  either  of  themselves  or 
by  reference  to  circumstances,  be  capable  of  the  offensive 
meaning  attributed  to  them.  2ndly.  That  the  defendant 
23  6 tr.  c.  Q.  B. 
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did  in  fact  use  them  in  that  sense.  “ The  capability  of  the 
words  or  signs  to  bear  a particular  construction  must  appear 
upon  the  plaintiff’s  statement  of  his  case,  for  otherwise  it 
would  not  judicially  appear  that  he  was  entitled  to  recover. 
That  the  defendant  did  in  fact  use  them  in  that  sense,  is  a 
matter  of  evidence  to  be  decided  upon  at  the  trial.  It  may, 
however,  be  necessary  to  observe  here,  that  if  it  appear, 
from  the  words  or  signs  themselves,  or  from  circumstances, 
that  they  are  capable  of  conveying  the  particular  meaning  at- 
tributed to  them  by  the  plaintiff,  it  will,  after  verdict  for 
plaintiff,  be  taken  for  granted  that  they  were  in  fact  used  to 
convey  such  meaning ; for  that  is  a matter  upon  which  the 
jury  alone  can  decide,  and  which  they  must  be  convinced  of, 
before  they  can  give  their  verdict  for  the  plaintiff.  Any  ob- 
jection, therefore,”  Mr.  Starkie  adds,  “ to  the  words  or  signs, 
as  stated  upon  the  record,  is  grounded  upon  the  supposition 
that  it  does  not  sufficiently  appear  that  they  are  capable  of  an 
actionable  meaning.”  In  another  part  of  this  work  (page 
93)  he  re-states  these  principles. 

Kow  the  difficulty  I feel  in  this  case  is,  that  I cannot  say 
that  the  words  I saw  Peter  with  my  heifer,”  are  not  cap- 
able of  conveying  the  sense  imputed  to  them ; I can  Only 
say  that  they  do  not  of  themselves  obviously  import  it — but 
they  do  not  mean  anything  inconsistent  with  such  a charge ; 
and  whether  they  were  spoken  in  order  to  convey  that  mean- 
ing or  not,  is  a matter  of  which  the  hearers  might  be  well 
able  to  judge,  by  merely  hearing  the  words  spoken,  and 
seeing  the  manner  in  which  they  were  spoken;  that  it  was 
for  the  jury  to  find  from  the  evidence  of  the  hearers  whether 
the  words  were  spoken  with  that  intent  or  not ; and  that,  as 
they  have  found  for  the  plaintiff,  we  must  take  it  to  have 
been  proved  to  them  that  the  words  wore  spoken  for  the 
malicious  purpose  and  with  the  meaning  charged. 

The  case  of  Holt  v.  Scholefield,  6 T.  E.  691,  does,  how- 
ever, appear  strongly  opposed  to  this  view,  for  there  Lord 
Kenyon  and  the  other  eminent  judges  who  decided  that  case 
lay  it  down  as  a principle  “ that  either  the  words  themselves 
must  be  such  as  can  only  be  understood  in  criminal  sense 
or  it  must  be  shewn  by  ? colloquium  ir  the  introductory 
part  that  they  have  that  meaning. 
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Tried  by  that  test,  undoubtedly  this  declaration-  fails,  for 
it  cannot  be  said  of  the  words  in  the  first  and  second  counts 
of  this  declaration,  or  indeed  in  the  last  count,  ‘^that  they 
can  only  be  understood  in  a criminal  sense.”  The  dif- 
ference between  the  principle  laid  down  by  Lord  Kenyon 
and  that  which  Mr.  Starkie  has  deliberately  laid  down  as  de- 
ducible  from  the  current  of  authority  is,  that  Lord  Kenyon 
holds  it  to  be  necessary  when  no  colloquium  is  laid,  that  the 
words  should  be  such  as  can  only  he  understood  in  a criminal 
sense  ; while  Mr.  Starkie  conceives  the  principle  to  be,  that 
in  such  a case,  the  words  must  in  themselves  he  capable  of 
the  offensive  meaning  attributed,  to  them. 

There  is  a clear  and  very  wide  difference  between  these 
two  principles,  and  I think  Lord  Kenyon  cannot  have 
intended  to  have  expressed  himself  in  the  terms  ho  is 
reported  to  have  used  as  applicable  to  all  cases,  though 
as  applied  in  the  case  before  him,  the  principle  was  cor- 
rect. There  it  had  been  said  of  the  plaintiff,  by  the  de- 
fendant, that  he  had  foreswore”  himself.  It  would  have 
been  better  perhaps,  and  more  reasonable,  always  to  have 
held  that  to  charge  another  v/ith  having  foresworn”  him- 
self was  an  actionable  slander,  without  shewing  that  the  de- 
fend  ant  clearly  referred  to  a false  oath,  on  which  perjury 
could  be  assigned;  but  the  distinction  has  always  been  acted 
upon  and  could  not  now  be  disregarded.  Then  in  a case  in 
which  the  bystanders  heard  and  knew  nothing  more  than 
that  one  person  said  of  another  that  he  was  foresworn,  that 
as  that  did  not  necessarily  mean  that  he  was  perjured,  the 
hearers  had  nothing  to  guide  them  to  the  conclusion  that 
perjury  in  some  judicial  proceeding  wms  intended.  In  affixing 
that  meaning  to  the  word  then,  they  would  be  acting  without 
ground,  for  I cannot  conceive  that  there  could  be  anything 
in  the  manner  of  speaking  the  word  that  would  point  to  one 
meaning  more  than  another.  It  meant  one  kind  of  fore- 
swearing, that  is  certain ; but  there  could  be  nothing  to 
point  out  what  kind,  without  some  explanation. 

But  we  can  say,  I think,  of  such  crimes  as  murder,  theft, 
or  that  most  detestable  of  a.ll  crimes  which  is  referred  to  on 
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this  record,  that  words  may  be  spokeo  ia  such  a manner  as 
will  clearly  convey  to  the  hearers,  without  further  explana- 
tion, the  imputation  of  having  committed  them,  when  at  the 
same  time  the  words  in  themselves,  if  we  think  of  nothing 
but  the  letters  and  syllables  which  compose  them,  do  not 
clearly  convey  such  a meaning,  and  that  only  ; though  they 
are  capable  of  that  meaning. 

If  we  take  the  case  of  a man  saying  of  another,  “ he  did 
not  take,”  or  he  did  not  hide,”  or  he  did  not  steal”  his 
master’s  spoons,  it  cannot  be  said  of  either  of  those  asser- 
tions that  they  grammatically  and  unnecessarily  import 
that  he  did  steal  his  master’s  spoons  and  could  mean  nothing 
else;  on  the  contrary,  that  might  be  said  most  innocently, 
and  for  the  very  purpose  of  declaring  the  conviction  that 
plaintiff  was  innocent  of  any  such  matter,  which  some  one 
else  may  have  charged  him  with. 

So  also,  if  the  words  here  had  been  1 did  not  see  you  in 
woods  busy  with  my  heifer,”  it  cannot  be  said  that  such 
words  grammatically  and  necessarily  imported  the  com- 
mission of  an  unnatural  offence,  and  could  mean  nothing 
else ; still  there  are  cases  (such  as  Holt  v.  Schole- 
Aield  and  many  others)  in  which  the  language  of  the  judges 
would  import  that  because  it  could  not  be  said  in  these  cases 
that  the  words  of  themselves  were  only  capable  of  import- 
ing felony;  therefore,  without  an  averment  of  prefatory 
matter  or  a colloquium,  they  will  not  sustain  an  action. 

But  I gather  from  a consideration  of  the  general  doctrine 
stated,  and  from  what  seems  to  me  a reasonable  application 
of  the  ca^es,  that  in  any  of  these  instances  which  I have 
just  mentioned,  an  action  would  lie  if  the  jury  are  convinced, 
from  the  evidence,  that  the  defendant  spoke  the  words  in  the 
malicious  sense  alleged ; for,  I think,  the  hearers  could  well 
understand  whether  the  words  were  so  spoken  or  not,  and 
that  it  is  the  evidence  upon  that  point  which  must  govern. 

I admit  that  if  one  man  says  of  another,  I saw  him  with 
heifer,  or  I saw  him  busy  with  my  heifer,  he  uses  words 
of  which  it  cannot  bo  said  that  they  are  capable  of  no  other 
meaning  than  that  which  in  this  declaration  is  charged;  but 
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in  my  opinion  he  uses  words  which  are  capable  0/ that  mean- 
ing; that  they  may  be  so  spoken  as  to  convey  it  clearly  to 
the  bystanders,  though  there  may  be  not  another  word  ut- 
tered,nor  any  inducement  of  prefatory  matter  to  be  stated  in 
the  record, because  the  whole  might  be  a malicious  invention. 

Then  if  they  arc  capable,  from  the  manner  in  which  they 
were  spoken,  or  without  any  additional  words  or  any  extrin- 
sic fact,  of  being  so  understood,  the  question  is  were  they 
so  spoken  and  so  understood ; and  if  they  v/ere  then  I 
think  the  action  lies,  and  must  be  well  laid,  without  any  av- 
erment, when  there  was  nothing  to  aver. 

The  cases  which  turn  on  the  word,  foreswear  are,  as  I have 
already  explained, clearly  notappiicabIe,because  the  bystand, 
ers  could  not  guess  without  other,  explanations,  whether  an 
oath  in  a judicial  proceeding  was  intended  or  any  other  oath^ 

So,  if  A.  says  of  B.,  “Isaw  him  take  six  bushels  of  wheat 
from  his  neighbour’s  barn,”  it  cannot  be  said  the  words  are 
ca|)able  of  no  other  meaning  than  that  he  stole  the  wheat, 
but  inasmuch  as  they  are  capable  of  that  meaning,  an  action 
I conceive  will  lie  for  them,  and  it  will  be  only  necessary  to 
aver  that  defendant  maliciously  spoke  the  words  with  intent 
to  charge  plaintiff  with  felony. — Holt’s  Eep.  405. 

The  only  principle  which,  as  it  seems  to  me,  can  be  con- 
sistently carried  through,  is  this — when  the  words  spoken 
have  clearly  in  their  ordinary  sense  a meaning  of  a different 
kind  from  that  which  the  declaration  ascribes  to  them,  but 
yet  the  attendant  circumstances  shew  that  they  were  in 
fact  spoken  in  order  to  convey-  the  sense  which  is  imputed 
to  them,  then  those  attendant  circumstances  must  be  aver- 
red, and  of  course  must  be  proved  ; but  when  all  that  can 
be  said  is,  that  the  words  come  short  of  obviously  conveying 
the  meaning  ascribed  to  them,  though  they  do  not  obvious- 
ly mean  anything  different  from  it,  there  it  is  not  because 
the  speaker  has  kej)t  clear  of  the  precise  expression  which 
would  properly  define  his  meaning,  that  the  words  will  not 
bear  an  action  unless  there  be  an  inducement  laid  of  prefa- 
tory matter,  which  the  person  injured  may  not  be  able  to 
allege.  In  such  a case  it  may  be  said  that  the  words  do  not  ne- 
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cessarily  mean  what  is  ascribed  to  them,  but  they  may  mean 
that  and  do  not  necessarily  mean  anything  different  from  or 
inconsistent  with  the  signification  imputed  to  them.  Then 
what  the  defendant  did  mean  is  in  such  a case  a matter  of  evi- 
dence; and  nothing  more  is  necessary  than  to  satisfy  the 
jury,  that  though  the  words  might  be  spoken  and  might  be 
understood  in  mitiori  sensii,  they  were  in  fact  spoken  and  un- 
derstood in  graviori  sensu. 

I find  it  impossible  to  concur  in  the  judgment  of  my  bro- 
thers, when  I reflect,  that  the  principles  on  which  it  is  sup- 
ported would  equally  admit  of  a person  saying  of  another, 
“7  caught  A.  B.  busy  with  my  heifer,”  in  such  a manner  as 
would  be  understood  by  any  one  who  heard  him  to  im- 
pute the  offence  now  in  ■ estion,  though  the  whole  might 
be  a fiction,  and  then  nothing  but  the  bare  speaking  of  the 
words  could  be  charged,  for  there  would  be  no  ground  for 
any  prefatory  averment — nothing  to  aver. 

Before  we  pronounce  that  judgment  shall  be  arrested, 
which  will  deprive  the  plaintiff  of  his  verdict,  we  should  be 
clear  in  the  opinion  that  the  declaration  contains  some  count 
not  good  in  law,  and  which  therefore  could  not  be  sustained, 
be  the  evidence  what  it  may. 

I am  not  clear  in  that  opinion,  and  therefore  do  not  con- 
cur in  arresting  the  judgment,  which  my  brothers,  I believe, 
think  should  be  done ; but  the  view  taken  by  the  rest  of  the 
court  is  very  likely  to  be  correct,  for  I meet  with  many  deci- 
sions which  tends  strongly  to  support  it,  though  when  the 
cases  themselves  are  carefully  examined,  they  admit,!  think, 
of  the  distinction  which  in  my  judgment  prevades  them  all, 
and  which  is  the  only  one  that  I feel  can  be  satisfactorily 
maintained. 

Macaulay,  J. — The  question  is,  not  whether  the  evidence 
was  sufficient  to  prove  the  declaration,  but  whether  the 
declaration  itself  be  good  or  sufficient,  as  stating  actionable 
slander  on  the  face  of  it. 

Bex  V.  Horne,  Cowp.  684,  2!5-8,  HeGrey,  0.  J.,  says : an 
innuendo  means  nothing  more  than  the  words  id  est,  scilicet 
or  meaning  as  aforesaid,  as  explanatory  of  a subject  matter 
sufficiently  expressed  before ; as  such  a one,  meaning  the 
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defendant ; as  such  a subject,  meaning  the  subject  in  ques- 
tion. But  as  an  innuendo  is  only  used  as  a word  of  expla- 
nation, it  cannot  extend  the  sense  of  the  expressions  in  the 
libel  beyond  their  own  meaning,  unless  something  is  put 
upon  the  record  for  it  to  explain,  illustrating  it  by  the 
instance  of  the  words  he  burnt  my  barn”  being  extended 
to  his  barn  full  of  corn,  which  would  be  not  an  expla- 
nation, but  an  addition ; and  then  points  out  how  the  decla_ 
ration  should  be  framed  to  admit  of  that  extension.  In  the 
instance  supposed,  the  meaning  of  the  words  is  extended, 
not  in  relation  to  their  import  in  point  of  imputation,  but 
in  point  of  fact. 

Bex  V,  Greepe,  1 Sal.  513 ; 1 Ld.  E.  256  ; Com.  43 ; 12 
Mod.  139. — It  is  said  an  innuendo  is  no  averment,  but  in  the 
nature  of  a prsedict,  serving  for  an  explanation  to  point  out 
where  there  is  precedent  matter,  but  never  for  a new  charge : 
It  may  apply  what  is  already  expressed,  but  cannot  add  or 
enlarge  or  change  the  sense  of  the  precedent  words — as  that 
Hewnham  meant  Hewnham  in  Devonshire — which  was  an 
additional /act 

Goldstein  v.  Foss,  4 Bing.  489 ; 6 B.  & C.,  154. — Best,  J. — 
“ An  innuendo  cannot  add  a fact  or  enlarge  the  natural 
meaning  of  the  words.” 

Gorapretz  v.  Levi,  9 A.  & E,  282. — Patterson,  J.,  says  the 
foregoing  case  shewed  that  the  innuendo  could  not  be  used  to 
enlarge  the  meaning  of  words,  without  prefatory  averments. 
In  this  case  the  declaration  was  held  bad  on  general  demur- 
rer, the  innuendo  attempting  to  give  to  the  words  an  import 
they  did  not  necessarily  bear,  per  Lord  Denman,  C.  J.,  and 
per  Coleridge,  J. — An  innuendo  will  not  serve  without  in- 
troductory averments,  unless  there  be  a natural  connection 
between  the  words  and  the  meaning  assigned  to  them; 
otherwise,  to  say  that  “ he  has  gone  to  America”  might  be 
made  a libel  by  adding  an  innuendo,  that  he  did  so  to  avoid 
paying  his  creditors. — And  see  Wheeler  v.  Haynes,  9 A.  & E. 
286,  note  ; Swectapple  v.  Jessy,  5 B.  & Ad.  21. 

W oolnoth  V.  Meadows,  5 East.  463. — Lord  Ellonborough 
says  : It  must  be  admitted  that  an  innuendo  can  only  ex- 

plain and  cannot  extend  the  meaning  of  the  antecedent 
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words ; and  tho  question  therefore  was,  whether  they  did  in 
their  plain,  obvious  meaning,  import  the  charge  of  any  cer- 
tain crime.”  Grose,  J.,  said:  “ I agree  the  innuendo  cannot 
extend  the  meaning  of  the  words.”  Lawrence,  J.:  “ I agree 
that  if  the  words  as  laid  would  not  in  the  ordinary  under- 
standing of  mankind,  bear  the  meaning  imputed  to  them, 
the  innuendo  would  not  help  them.”  LeBano,  J.:  “ If  the 
words  do  not  convey  to  all  persons  who  hear  them  what  the 
sense  of  the  speaker  was,  I admit  they  cannot  bo  extended  by 
an  innuendo.”  Here,  the  declaration  was  prefaced  by  an 
inducement  of  the  defendant’s  intention  to  impute  the  crime 
as  in  this  case.  1 Hutton  44,  3 Bui.  83  ; Hawkes  v.  Hawks, 
8 East.  427,  to  the  same  effect;  Roberts  v.  Camden,  9 East. 
93;  Angle  v.  Alexander,  7 Bing.  119,  122-3. 

Day  V.  Eobinson,  1 A.  & E.  554. — Tindal,  0.  J.,  said: 
“ The  rule  (that  the  innuendo  might  be  rejected)  might  hold 
where  the  words  in  themselves  imported  a criminal  charge, 
and  the  innuendo  introduced  matter  that  was  merely  useless, 
and  not  in  any  way  altering  the  nature  of  the  charge,whicli 
the  words  themselves  would  import.” 

Colman  v.  Godwin,  3 Dough  90. — There  was  a prefatory 
statement  and  colloquium.  Gardner  v.  Williams,  3 Dowl. 
*796,  2 C.  M.  & E.  78;  1 Saund.  243  (n.);  Yankeuren  v.  Griffith, 
2 TJ.  C.  E.  423;  Weatherfield  v.  Wingfield,  Law  Times,  9th 
Dec.,  1848  ; Hankinson  v.  Bilby,  16  M.  & W.  442  ; Danes  v. 
Hartley,  12  Jurist,  1093.  Cook’s  Law  of  Defamation,  93, 
says : “ An  innuendo  cannot  extend  the  sense  of  the  words,” 
Kelly  V.  Partington,  5 B.  & Adol.  645,  3 H.  & M.  117,  460  S. 
C.:  “ That  to  be  actionable,  the  words  must  be  defamatory 
or  injurious  in  their  nature,”  &c.  Lord  Denman  : “Unless 
the  court  can  see  that  the  words  themselves  have  an  injuri- 
ous meaning,  no  action  can  be  maintained  upon  them.” 
Parke,  J.:  “We  can  only  construe  the  words  in  their  gram- 
matical sense ; they  impute  no  crime,”  &c. — 11  M.  & W. 
287,255-6;  1 Taylor’s  Ev.  219. 

Erom  the  foregoing  authorities,  it  appears  to  me  that  the 
mere  allegation  in  the  inducement,  that  the  defendant 
intended  to  impute  to  the  plaintiff  the  crime  alleged,  does 
not  warrant  the  innuendoes  to  the  words  laid — being,  1st, 
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I saw  Peter  with  the  heifer^'' — innuendo,  that  he  saw  plain- 
tiff commit  the  crime  of  sodomy  with  said  heifer,  none  be- 
ing mentioned  before ; 2nd,  “ I saw  Peter  with  my  heifer 
just  at  the  cross-way,” — meaning  that  he  saw  plaintiff  there 
commit  sodomy  with  the  defendant’s  heifer;  and,  3rd, 
have  seen  Peter  Johnson  with  my  heifer — Peter  Johnson  is 
the  man  that  dit  it,” — meaning,  who  did  commit  the  crime 
aforesaid— “ and  I can  swear  within  a foot  of  the  ground 
where  he  stood  at  the  time,” — meaning,  where  he  commit- 
ted the  crime  aforesaid. 

The  only  question  could  be  as  to  the  last  count;  but  with- 
out something  other  than  the  mere  words  to  indicate  what 
did  it"  referred  to,  it  seems  insufficient  equally  with  the 
o'thers.  These  words  simply  imply  something  previously 
said  or  understood,  to  which  the  defendant  referred;  and  it 
might  have  been  many  other  things  than  the  commission  of 
the  crime  alleged  to  have  been  intended. 

If  any  thing  preceded  or  aeeompanied  the  words,  calcula- 
ted to  impart  to  them  a force  or  meaning  they  did  not  natu- 
rally in  themselves  bear,  it  should  have  been  stated  by  way 
of  inducement  or  explanation,  as  if  accompanied  (as  they 
might  have  been)  by  gestures  or  other  circumstances  giving 
to  them  the  point  and  meaning  ascribed  to  them  in  the 
innuendoes. 

The  validity  of  the  declaration  may  be  tested  by  striking 
out  the  innuendoes,  and  then  considering  whether  the  words 
are  in  themselves  actionable,  without  any  addition  or  expla- 
nation, for  it  contains  none.  I apprehend  it  would  be  clearly 
bad,  and  if  so,  the  unauthorized  innuendo  cannot  aid  it  or 
made  it  good. 

So  far  as  I can  judge,  therefore,  I think  the  judgment 
should  be  arrested.  ' 

Draper,  J. — I agree  in  opinion  with  my  learned  brother 
Macaulay,  who  has  referred  to  most  of  the  authorities  on 
which  I rely. 

There  are  certainly  many  declarations,  especially  in  text 
books,  which  appear  to  favour  a contrary  conclusion — but 
I think  they  can  only  be  reconciled  with  the  unquestionable 
authority  of  decided  cases  and  with  the  principles  of  good 
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pleading,  by  assuming  them  to  refer  to  the  interpretation 
words  are  to  receive  when  given  in  evidence  on  a declara- 
tion containing  proper  averments  and  innuendoes,  and  not 
as  establishing  that  the  court  will  so  construe  them  on  the 
record,  unaided  by  explanatory  matter  also  alleged. 

In  this  case  none  of  the  words  per  se  charge  any  particu- 
lar crime.  They  may  as  well  import  larceny,  or  maliciously 
killing  or  wounding,  as  the  charge  imputed,  and  if  an  in- 
ducement had  been  laid  that  the  heifer  had  been  stolen,  or 
maliciously  killed,  maimed  or  wounded,  and  these  same 
words  had  then  been  set  forth  with  a colloquium  of  and 
concerning  such  heifer  and  such  larceny  or  malicious  kill- 
ing, maiming  or  wounding,  and  a proper  innuendo,  the  words 
would  have  sustained  the  complaint  for  any  such  slanderous 
charge,  as  well  as  for  the  one  now  laid  in  the  declaration. 
And  if  the  fact  had  been  that  some  person  had  tied  some 
substance  in  flames  to  the  heifer’s  horns,  or  rubbed  filth  over 
its  udder,  to  play  a dirty  trick  on  the  person  milking  it,  the 
words,  properly  introduced,  would  as  well  relate  to  such  act 
as  to  the  crime  charged. 

There  are  only  two  things  on  the  face  of  the  declaration 
which  shew  that  the  words  import  a charge  of  crime,  and 
so  make  them  actionable, — 1st,  the  statement  of  defendant’s 
intention  to  cause  it  to  be  believed,  &c. — 2nd,  the  innuendo. 

As  to  the  first,  the  declaration  would  be  equally  good  if 
it  were  all  struck  out  j and  for  the  second,  it  is  enough  to 
state  the  result  of  all  the  cases,  that  an  innuendo  is  bad  and 
renders  the  declaration  defective,  if  it  introduce  new  matter, 
or  alter  or  enlarge  the  sense  of  the  words  set  out,  without  a 
special  inducement  and  a colloquium  concerning  it  to  sup- 
port such  innuendo. 

The  inducement  contained  in  the  declaration  in  Vicars  v. 
Wilcojk,  8 East.  1,  shews  that  this  declaration  might  have 
been  so  framed  as  to  sustain  the  plaintiff’s  right  of  action, 
although  no  circumstance  had  really  taken  place  explana- 
tory of  the  words  having  been  used  in  the  sense  imputed 
which  could  be  truly  charged  on  matters  of  fact. 

The  innuendo  in  this  case  being  useless,  for  want  of  any 
preceding  matter  to  apply  it  to,  the  declaration  in  reality 


CAMERON,  ONE,  ETC.,  V.  WHEELER  ET  AL.  355 

only  charges  the  defendant  with  speaking  the  words,  “ I 
saw  Peter  Johnson  with  the  heifer;”  upon  which,  without 
any  explanation  on  the  record,  I think  no  action  will  lie. 
The  cases  of  Hawes  v.  Hawkey,  8 East.  421 ; Woolnotb  v. 
Meadows,  5 East.  463 ; Hay  v.  Eobinson,  1 Ad.  & El.  554. 
Angle  V.  Alexander,  7 Bing.  119;  McG-regor  v.  Gregory, 
11  M.  & W.,  287  ; Sweetapple  v.  Jesse,  5 B.  & Ad.,  31; 
and  Kelly  v.  Partington,  5 B,  & Ad.,  645  ; recognize  as 
established  law  a doctrine  which  is  fatal  to  the  plainti  iTs 
i'ccovery  on  this  declaration. 

'Per  (Twr.— Judgment  arrested. 
Eobinson,  C.  J.,  dissentiente. 


PRACTICE  COURT. 

HILARY  TERM,  1849. 


Before  the  Honourable  Mr.  Justice  McLean. 


Cameron,  one,  &c.,  v.  Wheeler  etal. 

Copy  of  Process — Irregularity  in, — Attorney. 

The  omission  of  the  letters  (L.  S.)  or  of  any  mark  to  denote  a seal  in 
the  copy  of  a writ — is  not  an  irregularity. 

An  attorney  may  sue  out  process  by  another  attorney,  but  may  sign 
the  usual  notices  endorsed  on  the  process  in  his  own  name. 

The  plaintiff  had  commenced  his  action  through  an 
attorney,  by  suing  out  an  attachment  of  privilege,  and  on 
the  back  of  the  copy  of  the  writ  the  usual  notices  were 
endorsed  and  signed  by  the  plaintiff  in  person. 

He  had  omitted  to  mark  on  the  copy  the  letters  L.  S. 
denoting  the  place  of  the  seal  in  the  original. 

The  defendant  moved  to  set  aside  the  service  of  the  said 
writ  for  irregularity,  with  costs,  on  the  ground  that  there 
were  not  onthe  copies  served,  or  either  of  them,  any  letters 
or  other  designation  shewing  that  the  said  writ  was  sealed 
with  the  seal  of  the  court ; also,  that  on  each  of  the  copies 
the  plaintiff  appeared  to  be  suing  by  attorney  and  yet  the 
several  notices  thereon  endorsed  were  or  professed  to  be 
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served  by  the  plaintiff  in  person,  and  by  the  notices  of  claim 
on  the  copies,  the  defendants  were  required  to  pay  the  amount 
therein  mentioned,  with  mileage,  &c.,  to  the  plaintiff  in 
person. 

McLean,  J. — The  plaintiff  is  bound  by  law  to  serve  upon 
the  defendant  a true  copy  of  the  original  writ  or  process  in 
the  cause,  and  he  cannot  proceed  till  such  original  process 
is  returned  and  filed,  with  an  affidavit  of  the  service  upon 
the  defendant  of  a true  copy  of  it,  together  with  notice  in  the 
English  language  to  the  defendant  of  the  intent  and  mean- 
ing of  the  service,  and  of  the  extent  of  the  plaintiff’s  claim 
and  costs  ; the  former  prescribed  by  statute,  the  latter  by 
rule  of  court. 

In  making  a copy  it  is  customary  to  mark  on  such  copy 
some  letters  or  the  word  “seal,”  to  shew  that  the  original 
was  under  seal  and  the  place  of  such  seal  on  the  original  ; 
it  must,  however,  be  obvious  that  the  seal  cannot  be  copied 
and  the  addition  in  fact  of  any  letters  or  any  word  to  denote 
the  place  of  a seal  cannot  possibly  be  a copy  of  the  original 
this  objection  then  amounts  to  this,  that  because  the  plain- 
tiff has  not  added  something  which  could  not  form  any  part 
of  the  copy  of  the  writ,  he  has  been  guilty  of  irregularity. 

The  objection  is  quite  new  to  me,  and  as  no  authority  was 
cited  in  support  of  it,  and  I have  not  been  able  to  find  any^ 
I must  assume  that  it  is  new  in  all  respects  and  not  tenable. 

The  defendants  also  object  that  though  the  writ  issued 
out  by  the  attorney,  the  notices  endorsed  on  the  copies^are 
signed  by  the  plaintiff  in  person. 

The  plaintiff  had  an  undoubted  right  to  sue  out  process 
by  attorney,  though  an  attorney  himself.^  When  sued  out 
he  had  a right  to  proceed  by  attorney  or  uO  assume  the  con- 
duct of  his  suit  himself.  He  has  chosen  to  pursue  the  latter 
course,  and  in  his  own  name  to  give  notice  to  the  defen- 
dants of  the  intent  and  meaning  of  the  service  of  the  copies 
of  process  and  the  amount  of  claim  to  be  satisfied  to  entitle 
the  defendants  to  have  proceedings  discontinued.  These 
notices  are  surely  not  the  less  effectual  or  regular,  because 
.they  are  signed  by  the  plaintiff  in  person  rather  than  by  his 
attorney. 
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There  is  no  irregularity  complained  of  in  the  notices, 
•except  their  being  signed  by  the  plaintiff,  and  on  the  autho- 
tity  of  the  case,  Y T.  E.,  35,  Jackson  v.  Barnard,  which  is 
:a  much  stronger  case  than  this,  I think  the  defendant’s  ob- 
jection in  this  respect  must  be  overruled. 

Per  Cur. — Eule  discharged. 


In  re  Bull  v.  Bull. 

Award — Setting  aside  of. 

Arbitrators  refusing  to  give  time  to  produce  testimony  will  not  be  al- 
lowed to  support  their  award  by  shewing  that  such  testimony  could 
have  been  of  no  service. 

The  parties  in  this  case  submitted,  by  bonds  bearing  date 
the  28th  day  of  June,  1847,  to  the  arbitrament  of  the  honour- 
able Eobert  Charles  Watkins,  Philip  Ham  and  George  Ben- 
jamin, or  any  two  of  them,  all  and  all  manner  of  actions, 
cause  and  causes  of  action,  suits,  bills,  bonds,  judgments, 
claims,  damages  and  demands  whatsoever;  the  award  of 
the  said  arbitrators,  or  any  two  of  them,  to  be  made  in 
writing  under  their  hands  on  or  before  the  first  day  of 
August,  1847,  ready  to  be  delivered  to  the  parties,  and  it  was 
■agreed  between  them  that  such  submission  might  be  made  a 
rule  of  court. 

The  arbitrators  entered  into  the  investigation  of  the  mat- 
ters referred  to  them,  and  after  hearing  the  evidence  of  va- 
rious witnesses,  two  of  them,  Phillip  Ham  and  George 
Benjamin,  made  their  award  on  the  31st  July,  1847,  by 
which  they  awarded  that  George  Edward  Bull  was  indebt- 
ed to  Henry  Bull  in  the  sum  of  £301  16s  3d.,  to  be  paid 
by  ihe  said  George  E,  Bull  to  the  said  Henry  Bull  on  de- 
mand. That  the  said  George  Edward  Bull  do  deliver  up 
disclose  and^iue  to  the  said  Henry  Bull  all  and  every  such 
orders  or  order  as  he  may  hold  or  know  of,  given  by  Charles 
Meyers  the  builder  of  the  church  at  the  river  Trent,  or  any 
person  on  his  behalf  upon  the  building  committee  of  the 
said  church,  thereby  declaring  4he  said  orders  to  be  the 
property  of  the  said  Henry  Bull,  that  the  said  George 
Edward  Bull  shall  give  and  disclose  in  writing  a detailed 
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statement  of  the  quantities  of  lumber  furnished  by  ihc  seve- 
ral  parties,  who  contributed  lumber  to  the  raft  got  out  and 
furnished,  partly  by  the  said  Henry  Bull,  or  the  said  George^ 
Edward  Bull  for  the  said  Henry  Bull,  and  sent  to  Quebec 
in  the  summer  of  the  year  one  thousand  eight  hundred  and 
forty -six. 

The  third  arbitrator,  Mr.  Watkins,  refused  to  join  in 
making  this  award,  and  in  the  affidavit  which  he  made  he 
said  that  he  refused  because  it  was  not  consistent  with  what 
he  conceived  to  be  right. 

That  a great  number  of  the  witnesses  of  George  Edward 
Bull  had  not  been  examined  when  the  award  was  made, 
and  that  in  his,  Mr.  Watkin’s  opinion,  the  award  should 
not  have  been  made,  but  the* time  for  making  the  same 
should  have  been  enlarged,  for  the  purpose  of  hearing  all 
the  testimony. 

Mr.  Watkins  swore  further,  that  he  did  not  consider  that 
there  was  evidence  to  justify  the  award  made,  or  to  shew 
that  George  E.  Bull  was  indebted  in  the  whole  of  the  trans- 
actions to  Henry  Bull.  That  on  the  21st  July,  previous  to 
the  making  of  the  award,  he  saw  George  E.  Bull  at  Trent- 
port,  that  he  was  confined  to  his  room  by  illness  and  unable 
to  ride  to  Belleville  that  day,  and  that  he  wished  to  have  the 
time  enlarged  for  one  month,  to  enable  him  to  get  all  his  wit- 
nesses examined,  and  to  get  witnesses  from  Lower  Canada. 
That  a consent  on  the  part  of  the  said  George  E.  Bull  was 
drawmap  by  his  attorney,  A.  H.  Meyers,  Esq.,  and  signed 
bj/  George  E.  Bull  in  his,  Mi*.  Watkins’  presence,  for  enlarg- 
ing the  time  for  making  the  award.  That  such  consent, 
duly  executed,  was  bi’ought  to  him  to  Belleville  and  laid 
before  the  arbiti’ators,  but  that  they  decided  upon 
making  the  award  between  the  parties  notwithstanding, 
though  they  were  awai^e  that  George  E.  Bull  had  several 
witnesses  to  be  examined  in  the  matter,  who  had  attended 
at  the  sittings  of  the  arbitrators  for  the  purpose  of  being 
examined. 

Mr.  Watkins  further  stated,  that  if  any  testimony  was 
taken  by  the  other  arbiti’atoi’S  in  his  absence  no  information 
of  such  proceedings,  or  of  the  taking  of  such  evidence,  waa^ 
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ever,  to  his  recollection,  communicated  to  him  by  the  arbi- 
trators or  either  of  them. 

This  application,  supported  by  numberless  affidavits,  was 
made  on  behalf  of  George  E.  Bull,  to  set  aside  the  award  : 

1st.  On  the  ground  that  the  submission  being  of  all  mat- 
ters in  difference,  the  award  made  no  final  end  or  settlement 
thereof. 

Aid.  That  the  finding  of  the  award  was  that  George  E. 
Bull  is  indebted  to  Henry  Bull  in  £301  16s.  3d.,  and  direc- 
ted that  the  sum  be  paid,  thereby  referring  to  the  time  of 
making  the  award ; whereas  the  submission  only  empowers 
an  award  to  be  made  of  mattersjat  any  time  or  times  ‘‘there- 
tofore” arisen,  and  so  the  said  award  exceeded  the  submis- 
sion and  was  uncertain  and  insufficient. 

3rd.  That  the  a"ward  was  insensible  and  void  in  this,  that 
it  directed  the  said  George  E.  Bull  to  perform  acts  which  it 
did  not  shew  his  ]DOwer  or  liability  to  perform,  viz  : to  give 
and  disclose  in  writing  a detailed  statement  of  the  quanti- 
ties of  lumber  furnished  by  the  several  parties  who  contri- 
buted lumber  to  the  raft  got  out  and  furnished,  partly  by 
the  said  Henry  Bull,  or  the  said  George  E,  Bull  for  the  said 
Henry  Bull,  and  sent  to  Quebec  ; and  also,  it  was  insensible 
and  void  in  directing  George  E.  Bull  to  deliver  up,  disclose 
and  give  to  the  said  Henry  Bull  not  only  all  such  orders  as 
the  said  George  E.  Bull  may  hold,  but  also  all  and  every 
such  orders  as  he  may  know  of. 

4th,  That  the  award  was  void  in  not  being  a final  end  of 
difi’erences  between  the  parties,  and  did  not  shew  that  the 
payment  of  the  sum  awarded  and  performance  of  the  acts 
directed  by  George  E.  Bull,  would  release  or  discharge  him 
from  any  further  or  other  claim  of  the  said  Henry  Bull,  nor 
did  the  award  profess  to  be  a final  end  even  of  the  matters 
therein  mentioned  and  referred  to. 

5th.  That  the  award  was  void  and  bad  for  misconduct  of 
the  arbitrators  executing  the  same  in  refusing  to  give  time 
or  opportunity  to  George  E.  Bull  to  produce  his  witnesses 
at  the  arbitration,  or  time  or  opportunity  to  disprove  certain 
parts  of  the  evidence  offered  for  Henry  Bull,  and  also  in  hear- 
ing and  admitting  evidence  for  the  said  Henry  Bull  in  the 
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absence  and  without  the  knowledge  of  George  E.  Bull,  and 
without  giving  him  an  opportunity  of  rebutting  or  examin- 
ing the  same. 

McLean,  J. — It  is  distinctly  sworn  by  George  E.  Bull 
that  the  only  claim  or  demand  filed  by  Henry  Bull  before 
the  arbitrators,  was  not  filed  or  laid  before  them  till  the  last 
week  in  July,  and  that  on  the  28th  of  that  month  he  rec#ivd 
from  the  hands  of  the  arbitrators  a copy  of  that  claim  or  de- 
mand— that  on  the  same  day  he  notified  the  arbitrators  that 
the  time  for  making  the  award  would  have  to  be  extended 
te  enable  him  to  bring  further  testimony  before  the  arbitra- 
tors ; that  he  also  notified  them  that  some  of  the  witnesses 
to  be  examined  were  in  Lower  Canada,  but  that  a messen- 
ger would  be  immediately  dispatched  for  them  ; that  he  was 
then  told  by  the  arbitrators,  Philip  Ham  and  George  Benja- 
min, and  by  Henry  Bull,  that  any  witnesses  he  had  to  be 
examined  before  the  arbitrators  must  be  brought  before 
them  that  week,  as  they  were  determined  to  close  the  mat- 
ter that  week,  George  E.  Bull  further  swears;  that  it  was 
impossible  for  him  to  get  his  witnesses  from  Lower  Canada, 
in  the  time  allowed  him  by  the  arbitrators.  Ham  and  Ben- 
jamin, that  is,  between  the  28th  July  and  the  31st,  the  day 
on  which  the  award  was  made,  as  two  of  the  witnesses 
resided  forty-five  or  fifty  miles  below  Montreal,  and  others 
between  that  and  Quebec. 

It  is  not  denied  that  the  statement  referred  to  was  given 
to  G.  E.  Bull,  only  a short  time  before  the  making  of  the 
award,  nor  is  it  denied  that  George  E.  Bull  was  anxious 
and  expressed  his  intention  to  call  and  examine  other  wit- 
nesses on  the  subjects  in  controversy,  but  it  is  alleged  that 
the  statement  was  not  given  in  for  the  purpose  of  making 
it  an  account  against  George  E.  Bull,  but  for  the  purpose  of 
establishing  the  irregular  manner  in  which  George  E.  Bull 
had  kept  the  books  of  his  employer,  Henry  Bull,  and  thereby 
to  shew  that  he  was  not  entitled  to  the  amount  of  salary  or 
remuneration  which  he  claimed;  and  in  reference  to  the 
witnesses  which  George  E.  Bull  wished  further  to  examine, 
it  is  alleged  that  their  testimony  would  have  been  of  no  use, 
as  the  only  evidence  which  the  arbitrators  could  have 
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received  were  the  culler’s  or  supervisor’s  bills  of  timber 
from  Quebec. 

ITow,  whatever  the  object  was  in  giving  in  the  ^ account 
referred  to,  it  was  of  sufficient  importance  to  induce  the 
arbitrators  to  furnish  George  E.  Bull  with  a copy  of  it,  and 
this  must  have  been  done  for  some  purpose;  if  it  was  done 
to  enable  him  to  give  evidence  to  explain  or  do  away  with 
the  charges  it  contained,  then  time  should  have  been  allowed 
him  for  that  purpose ; they,  however,  told  him  that  what- 
ever testimony  he  intended  to  produce  must  he  produced 
that  week,  as  they  were  determined  to  close  the  submis- 
sion. The  time  allowed  then  was  from  the  28th*to  the  31st 
July,  and  on  the  latter  day,  though  George  E.  Bull  was 
absent  from  illness  and  had  made  the  necessary  arrange- 
ment to  enlarge  the  time,  and  requested  that  it  might  be 
enlarged  to  enable  him  to  produce  further  testimony,  the 
arbitrators  refused  to  allow  further  time  and  made  their 
award.  It  cannot  be  permitted  to  arbitrators,  who  refuse  to 
give  time  to  produce  testimony,  to  support  their  award  by 
shewing  that  such  testimony  could  have  been  of  no  service. 

By  the  affidavits  it  appears  to  me,  that  the  arbitrators,  in 
order  to  close  their  labours  within  the  time  limited  by  the 
submission,  have  come  to  a conclusion,  without  affording 
that  opportunity  to  George  E.  Bull  to  procure  testimony  in 
reference  to  the  account  and  statement  furnished  to  him,  but 
a very  short  time  previously,  which  ought  to  have  been 
allowed  to  him.  What  weight  the  arbitrators  may  have 
given  to  that  statement,  it  is  not  necessary  to  enquire.  They 
may  have  come  to  a very  correct  conclusion  as  to  the 
amount  due  by  George  E.  Bull  to  Henry  Bull,  but  if  so  it 
could  not  have  been  affected  by  allowing  further  time  for 
the  production  of  evidence  on  the  subject. 

The  award,  as  to  the  amount  due  and  payable  from 
George  E.  Bull  to  Henry  Bull,  is  sufficiently  distinct  and 
conclusive,  but  the  other  portions  of  it  seem  to  relate  to 
matters  which,  from  all  that  appears,  are  not  connected  with 
the  controversy  between  these  parties,  and  certainly  are  not 
conclusive  as  to  the  matters  to  which  they  relate,  they  are 
too  indefinite  in  their  terms  and  must  lead  to  further  diffi- 
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culties,  and  moreover  there  is  nothing  to  show  that  George 
E.  Bull  can  possibly  comply  with  them. 

On  the  ground,  however,  that  the  reference  was  impro- 
perly closed,  when  in  fact  there  was  no  necessity  whatever 
for  it,  and  when,  as  appears  by  various  affidavits,  George  E. 
Bull  desired  to  produce  further  testimony,  and  applied  for 
an  enlargement  of  time  to  enable  him  to  procure  his  wit- 
nesses, some  of  them  from  Lower  Canada,  I am  of  opinion 
that  the  award  must  be  set  aside. 

Per  Cur, — Eule  absolute. 


JUDGMENTS  DELIYEEED  ON  TUESDAY, 
THE  30th  JULY,  1849. 


Present, — The  Hon.  J.  B.  Eobinson,  C.  J. 

“ Mr.  Justice  Macaulay, 

“ Mr.  Justice  Draper, 

‘‘  Mr.  Justice  Sullivan. 

McLean,  J.,  being  in  the  Practice  Court  during  the  argu- 
ment, gave  no  judgments. 

Sullivan,  J.  was  also  in  the  Practice  Court  during  the 
argument  upon  the  greater  number  of  these  judgments. 


Crouse  v.  Parke. 

Award — Setting  aside  of,  on  grounds  that  the  arbitrators  exceeded  their 
authority  and  acted  corruptly. 

As  to  the  power  of  arbitrators,  under  a very  general  submission,  to  can- 
cel an  existing  partnership  agreement,  and  to  award  prospective 
damages  to  the  partner  losing  by  such  cancellation. 

An  award  had  been  made  in  this  case  in  favor  of  Parke,  on 
a submission  by  bond;  which  award  directed,  among  other 
things,  that  Crouse  should  pay  to  Parke  1300Z.,  viz.,  1000/. 
on  the  4th  December,  1848,  and  300/.  on  the  4th  March  next 
ensuing. 

The  award  was  made  on  the  4th  September,  1848 ; and 
in  Michaelmas  term  following,  a rule  nisi  was  obtained  for 
setting  it  aside : 
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1st.  Because  the  arbitrators  received  evidence  of  the  bene- 
fit which  Cfrouse  would  derive  from  the  cancellation  of  the 
articles  of  partnership,  and  awarded  to  Parke  lOOOZ.  in  con- 
sequence of  the  profit  to  be  derived  by  Crouse,  though  no 
such  matter  was  in  difference  between  them,  nor  was  re- 
ferred. 

2nd.  Because  if  any  such  claim  had  been  referred, yet  the 
evidence  afforded  no  ground  for  the  award,  and  was  illegal 
and  inadraissable. 

3rd.  Because  the  arbitrators  received  evidence  of  damages 
sustained  by  Parke,  through  an  alleged  breach  of  certain 
covenants  in  the  articles  of  co-partnership,  and  awarded  to 
him  a large  sum  therefor,  though  no  such  claim  was  refer- 
red, and  no  such  matter  in  difference. 

4th.  Because  the  arbitrators  acted  corruptly  and  partially 
in  awarding  to  Parke  1300?.  on  matters  not  referred  nor  in 
difference,  and  not  warranted  by  any  evidence. 

5th.  Because  two  of  the  arbitrators  sent  thebrother-in-lav^r 
of  Crouse  to  Hamilton,  to  employ  counsel,  without  consult- 
ing the  third  arbitrator. 

6th.  Because  the  arbitrators  consulted  counsel,  and  acted 
on  the  opinion  obtained  through  the  agent  of  Parke,  without 
having  themselves  seen  the  counsel,  and  although  Marr,  the 
third  arbitrator,  had  never  seen  nor  consulted  him. 

Both  the  parties  are  physicians  and  surgeons.  Crouse 
had  been  practising,  and  was  residing  at  Simcoe,  in  the 
district  of  Talbot,  and  Parke  in  an  adjoining  district;  and  in 
March,  1840,  it  was  agreed  between  them,  that  they  should 
enter  into  partnership  for  four  years  from  the  1st  of  April 
following,  on  the  terms  of  an  equal  division  of  profits;  and 
in  the  articles  which  they  both  entered  into  under  seal,  was 
the  following  condition:  ''That  before  the  expiration  of 

the  co-partnership,  the  said  Crouse  shall  not  take  any  other 
person  into  partnership,  or  give  his  interest  to  any  person  in 
the  professions  aforesaid,  against  the  interest  or  without  the 
consent  of  the  said  George  H.  Parke;  but  that  the  said  Crouse 
shall  continue  his  interest  to  the  said^Parkc,  but  not  inter- 
fering with  such  private  practice  as  the  said  Crouse  may  be 
enabled  personally  to  attend  to.” 
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After  the  four  years  had  expired,  the  parties  were  in  dis- 
pute about  a pecuniary  demand,  advanced  by  Crouse  against 
Parke;  and  an  action  was  brought  by  the  former  against  the 
latter,  in  1846,  which  was  still  jDending  in  May,  1848,  when 
they  entered  into  mutual  bonds  of  arbitration. 

These  bonds  recited  “ that  they  had  been  some  time  in 
partnership  as  physicians  and  surgeons;  that  diveis  differ- 
ences and  disputes  had  arisen  and  were  then  pending 
between  them,  with  respect  to  such  partnership  and  the 
accounts  relative  thereto,  and  with  respect  to  other  matters 
not  connected  with  the  partnership ; and  that  it  had  been 
agreed  between  them,  that  all  accounts  relative  to  the  said 
partnership,  and  all  differences  and  disputes  between  them, 
as  well  with  respect  to  the  same  as  to  those  other  matters 
not  connected  therewith  (except  a certain  action,  in  which 
Parke  had  confessed  judgment),  should  bo  submitted  to  the 
award  of  those  arbitrators  named.”  And  the  condition  of 
the  bond  was,  That  each  respectively  should  in  all  things 
stand  to  and  abide  by  the  award  which  by  the  said  three 
arbitrators  or  any  two  of  them,  should  be  made,  of  and  con- 
cerning the  said  partnership  and  dealings,  and  all  accounts^ 
differences  and  disputes  relative  thereto^  and  to  other  matters 
not  connected  therewith,  and  of  and  concerning  all  actions, 
causes  of  actions,  suits,  claims,  damages,  and  demands 
whatsoever  (except  as  aforesaid),  now  or  at  any  time  here- 
tofore had,  made,  moved,  brought,  commenced  or  depend- 
ing by  or  between  the  said  parties,  so  as  such  award  to  be 
made,  &c.  And  further,  that  after  the  award  of  the  before- 
mentioned  arbitrators,  or  any  two  of  them,  so  made  as  afore- 
said, the  articles  of  co-partnership  entered  into  by  and  between 
the  said  George  N.  'Parke  a?id  John  B,  Crouse ; as  also  all 
contracts  previous  to  the  said  award  (except  as  aforesaid), 
shall  be  null  and  void  and  no  longer  binding  on  either  the 
said  George  N.  Parke  or  the  said  John  B.  Crouse  J 

Upon  this  submission  the  arbitration  took  place,  and  the 
result  was  the  award  now  complained  of,  directing  1300 
to  be  paid  to  Parke;  of  which  sum,  it  appears  from  the 
affidavit  and  papers  before  us,  1000^.  was  given  as  a com- 
pensation to  Parke,  for  the  loss  which  he  might  incur  from 
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the  effect  which  the  award  must  have,  according  to  the  spe- 
cial terms  of  the  submission,  in  releasing  Crouse  thencefor- 
ward from  that  restriction  in  the  articles  of  cc-partnership 
which  bound  him  never  again  to  take  a partner,  to  promote 
Parke’s  professional  interests,  and  to  interfere  no  farther 
with  his  practice  than  by  attending  such  patients  as  Crouse 
could  not  personally  attend. 

Parke,  by  Cameron,  Q.  C.,  contended  that,  to  lose  the 
benefit  of  this  stipulation  was  a great  disadvantage  to  him; 
while  on  the  other  hand,  to  be  relieved  from  it,  and  to  be 
enabled  to  take  a partner  and  push  his  professional  practice 
to  the  utmost,  without  any  regard  to  his,  Parke’s,  interests, 
was  a positive  advantage  to  Crouse,  for  which  it  is  just  he 
should  be  made  to  pay  a proper  compensation. 

He  insisted  also,  that  to  settle  this  c .'ipensation  was  one 
of  the  matters  clearly  within  the  scope  of  the  reference,  and 
a point  which  the  arbitrators  must  in  the  nature  of  things 
have  been  intended  and  expected  to  settle. 

Crouse,  on  the  other  hand,  resisted  all  claim  on  that 
account,  contending  by  his  counsel.  Dr.  Connor  and  Mr. 
McDonell,  that  the  stipulation  contained  in  the  submission 
bond,  that  after  the  award,  the  articles  of  co-partnership 
were  to  be  no  longer  binding,  formed  one  of  the  considera- 
tions upon  which  he  agreed  to  submit  all  past  transactions 
to  the  award  of  the  arbitrators ; and  that  as  it  was  not 
expressed  in  the  bond,  so  it  never  was  intended  that  he  was 
to  be  made  to  pay  anything  for  being  relieved  thenceforward 
from  all  the  engagements  he  had  come  under  in  the  articles 
of  co-partnership,  but  simply  that  the  articles  should  be  no 
longer  binding. 

Cases  cited  on  the  argument. — 3 E.  E.,  18  ; 2 Yez.  18  ; 
6 Q.  B.  E.  637  ; 6 A.  & E.  119,  845  ; 2 D.  & L.  967  ; 9 A.  & 
E.  522  ; McClelland’s  Eep.  393  ; 7 Beaven,  455  ; 10  Jurist, 
14;  13  Price,  648;  8 Bowl.  22,  281  ; 8 T.  E.  571  ; 3 Scott, 
N.  E.  250  ; 1 P.  Wms.  181;  2 U.  C.  E.  173  ; 4 TJ.  C.  E. 
171  ; 5 U.  a E.  273,  H.  T.  5 Wm.  lY;  Crooks  v.  Chisholm ; 
1 Bow.  IST.  S.  331;  Watson  on  Awards,  last  ed.  (1846),  55, 
274  ; 3 B.  & L.  768  ; 3 Moore,  243  ; 9 Bowl.  901 ; 3 Bing. 
N.  C.  214;  3 B.  & Ad.  727  ; 9 B.  & C.  780  ; 15  E,  E.  214; 
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1 D.  & L.  499  ; 6 Bing.  N.  C.  162  ; 9 Jurist,  691 ; 1 D.  & L. 
225 ; 4 Price,  235  ; 3 Q.  B.  P,  698. 

Eobinson,  C.  J. — After  carefullj^  considering  all  that  has 
been  laid  before  us,  I must  say,  that  if  we  were  allowed  to 
determine  the  question  of  what  was  submitted  according  to 
the  statements  of  the  parties  and  on  the  affidavits  of  others, 
instead  of  looking  only  to  the  submission  bonds  themselves, 
we  should  still  not  have  very  clear  ground  on  which  to  act. 
The  account  given  by  each  of  the  parties  is  probable  enough 
on  the  face  of  it  to  be  true,  and  we  should  have  to  decide 
according  to  our  opinion  of  the  credit  due  to  the  respective 
statements. 

Crouse  affirms  that  there  had  been  no  dispute  between 
them;  no  claim  sot  up  by  Parke  as  to  damages  for  infring- 
ing the  covenant  at  the  end  of  the  articles  by  which  he 
bound  himself  to  give  his  interest  to  Parke,  after  the  four 
years,  and  only  to  do  himself  such  business  as  he  could 
without  the  assistance  of  a partner — that  nothing  on  that 
head  was  referred  or  intended  to  be,  and  that  besides,  there 
being  nothing  of  that  sort,  it  was  illegal  and  unjust  to  give, 
as  he  says  was  done,  1000^.  for  prospective  damages  on  a 
covenant  which  he  might  never  have  violated  or  chosen  to 
violate. 

Parke  says,  that  in  1840,  Crouse  was  in  ill  health,  and 
unable  to  attend  actively  and  constantly  to  his  practice 
(and  the  partnership  articles  give  evidence  of  this  being  so)  ; 
that  he,  Parke,  expected  to  take  the  chief  labour  of  the 
business,  as  in  the  event  he  did,  and  that  he  looked  forward 
to  his  advantage  at  the  end  of  the  time  when  Crouse  would 
either  retire,  or  at  least  confine  himself  to  such  practice  as 
he  might  be  able  to  manage  himself ; that  Crouse’s  prac- 
tice in  the  country  was  great,  and  he  had  much  influence, 
and  he,  Parke,  considered  that  the  hold  of  business  which 
he  would  acquire  during  the  four  years,  through  his  con- 
nection with  him,  would  place  him  on  very  advantageous 
ground,  if  Crouse  would  stipulate  as  a prospective  advan- 
tage to  him,  that  he,  Crouse,  would  thenceforward  conflne 
himself  to  such  practice  as  he  could  attend  to  personally, 
and  as  to  all  beyond  that,  would  do  his  best  to  promote  his. 
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Parjie’s  interest;  that  after  the  four  years  were  out,  Crouse, 
instead  of  consulting  Parke’s  interests,  did  what  he  could  to 
disparage  him  in  public  estimation,  and  availed  himself  of 
of  the  aid  of  others  in  carrying  on  an  extensive  practice 
contrary  to  the  spirit  of  his  agreement,  and  tried  to  dissuade 
people  from  employing  Parke  ; and  they  got  into  a dispute 
about  a matter  of  account  not  immediately  connected  with 
the  partnership ; that  their  mutual  friends  tried  to  induce 
them  to  settle  their  dispute  amicably,  and  Crouse  proposed 
Rn  arbitration ; that  he  himself  would  not  submit  to  arbitra- 
tion, unless  Crouse  would  agree  to  submit  all  their  co- 
partnership affairs,  and  that  Crouse  at  last  consented  to  this, 
and  the  bonds  were  accordingly  drawn  in  their  present 
form. 

Crouse  replies  to  this  statement  that  he  did  agree  to  sub- 
mit all  their  partnership  dealings  and  accounts,  so  as  to 
strike  a final  balance  between  them,  but  only  in  that  sense 
and  for  that  purpose,  and  that  he  did  not  agree  even  to  that, 
except  on  the  express  condition  which  he  took  care  to  have 
inserted  in  the  bond,  that  in  the  event  of  an  award  being 
made,  the  articles  themselves  were  to  be  cancelled,  so  that 
there  should  be  no  claim  or  difficulty  thereafter  upon  them. 

Parke’s  answer  again  to  this  is,  that  he  had  no  objection 
and  did  agree  that  upon  the  final  settlement  of  all  claims 
and  matters  between  them,  growing  out  of  the  partnership, 
the  articles  should  be  cancelled,  but  that  he  did  not  by  that 
consent  to  compromise  any  claim  which  he  might  justly 
have  in  the  opinion  of  the  arbitrators  to  a compensation  for 
relieving  Crouse  from  all  further  observance  of  the  restric- 
tion contained  in  the  articles  respecting  his  future  practice. 
He  eontends  that  such  compensation  was  a claim  fair  in  it- 
self, and  reasonably  within  the  submission,  and  that  it  was 
fairly  heard  and  adjudged  upon. 

These  are  the  reasonings  of  the  parties.  When  we  look  at 
the  terms  of  the  submission,  how  can  we  say  that  a claim 
for  damage  for  breach  of  the  covenant  up  to  the  time  of  the 
submission,  >(if  any  such  could  be  proved,)  would  not  come 
within  the  reference,  or  that  a claim  for  compensation  for 
being  deprived  of  all  benefit  which  Parke  had  reason  to  ex- 
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pect  from  Crouse’s  engagement,  never  afterwards  to  take  a 
partner  and  business  and  to  do  all  he  could  to  promote 
Parke’s  success,  would  not  also  come  within  the  reference. 

We  are  to  give  a^  large  a construction  to  the  instrument 
of  submission  as  the  words  of  the  instrument,  and  the  inten- 
tion of  the  parties  drawn  from  their  own  words,  will  war- 
rant. Watson  on  Awards,  8. 

The  parties  both  bind  themselves  by  these  bonds  to  keep 
any  award  which  may  be  made  concerning  the  partnership 
and  dealings,  and  all  accounts,  differences  and  disputes  rela- 
tive thereto,  and  to  ‘‘  matters  not  connected  therewith 
Any  claim  that  was  relative  to  the  partnership  would  come 
under  one  head  of  the  submission,  and  any  claim  that  had 
no  relation  to  it  would  come  under  the  other  head  of  the  sub- 
mission, as  being  another  matter  not  connected  therewith” 
Then  there  are  the  usual  general  words  meant  to  embrace 
every  thing — of  all  actions,  claims,  damages  and  demands 
whatsoever,”  under  which  words  I conceive  that  any  claim 
which  one  party  can  make  upon  the  other  for  damages 
which  he  could  have  make  the  ground  of  an  action, he  could 
make  the  subject  of  a claim  at  the  arbitration,  although  »he 
might  not  before  have  advanced  that  claim,  and  though  it 
had  not  before  been  made  the  ground  of  any  dispute  between 
the  parties.  Aud  i do  not  say  that  such  demands  only  could 
be  awarded  upon  as  could  have  supported  an  action  at  law. 

It  is  true,  as  Dr.  Crouse  urges,  it  has  an  unreasonable  ap- 
pearance that  the  arbitrators  should  award  a large  sum  of 
money,  for  damages,  that  might  thereafter  be  sustained  by 
Dr.  Parke,  under  a covenant,  in  case  he,  Crouse,  should  act 
in  violation  of  it  for  the  rest  of  his  life,  when  it  must  be 
quite  clear,  as  regards  all  the  time  yet  to  come.  Dr.  Parke 
could  not  yet  have  sustained  any  such  damage,  in  the  nature 
of  things,  as  the  arbitrators  were  giving  compensation  for, 
and  possibly  never  might  sustain  any,  since  Dr.  Crouse 
might  never  choose  to  take  a partner. 

It  is  not  unreasonable,  as  Dr.Parke  on  the  other  side  urges, 
to  say  that  this  is  not  the  proper  light  in  which  to  put  the 
matter  ; *that  the  fair  inference  from  the  submission  that  the 
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arbitrators  were  expected  and  empowered  to  close  finally  all 
occasion  of  dispute  and  claims  between  them  by  reason  of 
their  former  connection,  and  to  set  both  free  from  all  engage- 
ments to  each  other;  that  it  became  their  duty  in  doing 
this,  to  consider  the  value  to  one  and  the  inconvenience  to 
the  other  of  the  prospective  engagements  in  the  covenant 
which  they  were  going  to  cancel,  or  rather  which  was  to 
be  cancelled  as  the  effect  of  the  final  settlement  to  he  made 
by  the  award ; and  to  give  a fair  compensation  for  whatever 
was  to  be  surrendered  on  either  side. 

All  contracts  of  all  kinds  previous  to  the  award  were,  as 
the  submission  provides,  to  be  cancelled  by  the  award.  Sup- 
pose that  Parke  had  then  held  a note  or  bond  of  Crouse’s,  or 
a special  agreement  of  any  kind — as  for  instance,  to  convey 
land  which  had  been  in  a great  part  paid  for — the  award 
would  bar  all  claim  under  such  instrument,  and  it  would 
surely  be  just  that  the  advantage  thus  lost  should  be  the 
subject  of  compensation,  and  should  be  allowed  for  in  the 
award. 

It  may  be  very  true,  as  Dr.  Crouse  says,  that  he  meant, 
and  that  Dr.  Parke  assented,  that  on  his  agreeingto  submit 
to  arbitration  for  a full  settlement  of  all  private  and  partner- 
ship dealings,  all  idea  of  holding  Dr.  Crouse  further  bound 
by  any  stipulation  in  the  articles,  should  be  simply  abandon- 
ed and  the  articles  given  up ; but  the  instrument  does  not 
import  that,  and  we  cannot  receive  parol  evidence  to  alter 
or  explain  it.  The  question  is,  does  not  the  submission  fairly 
import  this — “ the  arbitrators  shall  have  power  to  relieve 
both  parties  from  all  further  liability  to  each  other  by  rea- 
son of  anything  that  has  taken  place  between  them,  and 
upon  such  terms  as  they  may  think  just  ?”  I cannot  say 
that  it  does  not. — 5 D.  and  E,,  31^. 

The  calculation  on  which  the  arbitrators  allowed  1000^. 
as  a compensation,  may  have  been  extremely  fanciful.  It 
seems  they  thought  that  Dr.  Crouse  being  relieved  from  the  • 
covenant  as  to  not  taking  a partner,  would  certainly  take 
one  ; that  would  lighten  his  labour,  and  so  probably  prolong 
his  life  to  at  least  ten  years  ; that  the  difference  to  Dr.  Parke 
of  his  sharing  the  field  with  him  alone  or  having  the  help  of 
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a young  and  active  partner  in  his  infirm  state,  would  be  at 
least  100^.  per  annum,  and  as  they  seem  to  have  assumed 
that  Dr.  Parke  would  live  ten  years  also,  they  awarded  1000?, 
as  a fit  consideration  for  Dr.  Crouse  being  set  free  from  the 
restriction. 

That  ma}^  in  truth  do  no  more  than  compensate  Dr.  Parke. 
It  may  not,  in  the  sound  opinion  of  medical  men,  conver- 
sant in  such  matters,  and  acquainted  with  the  nature  and 
extent  of  the  practice  there,  bo  ridiculous  or  extravagant; 
and  at  all  events  if  it  be,  then  Dr.  Crouse  has  been  unfortu- 
nate in  his  selection  of  an  arbitrator.  It  is  to  their  judg- 
ment and  not  to  ours  that  the  reasonableness  or  unreason- 
ableness of  the  respective  claims  have  been  submitted.  We 
have  no  right  to  place  our  opinion  above  that  of  the  arbitra- 
tors on  such  a point,  and  should  probably  err  if  we  did  so. 
For  though  it  does  seem  to  me  to  be  a large  sum  which  the 
arbitrators  have  thought  proper  to  award  as  a recompense 
for  losing  the  benefit  of  the  covenant  in  qifestion,  yet  I do 
not  feel  myself  entitled  to  say  that  the  event  might  not 
prove  that  it  is  no  more  than  an  equivalent  for  the  gain 
that  will  ensue  to  the  one  and  the  loss  to  the  other,  under  the 
circumstances,  which  would  probably  occur.  It  would  cer- 
tainly, however,  have  seemed  more  reasonable  not  to  have 
made  this  sum  payable  so  promptly,  under  the  circum- 
stances. But  these  are  considerations  which  regard  the 
merits,  and  which  upon  the  principles  which  govern  courts 
of  justice  in  dealing  with  awards,  do  not  rest  with  us. 

Of  course,  if  we  could  see  clearly  that  the  awarding  any 
sum  whatever  as  a recompense  for  losing  the  advantage  of 
the  covenant  in  question  as  a continuing  restriction,  was  an 
excess  of  the  arbitrator’s  authority,  we  ought  then,  without 
hesitation  to  set  aside  the  award.  But  I do  not  feel  clear  on 
that  point;  on  the  contrary  my  impression  is  otherwise. 
The  case  of  Morley  v.  Newman,  5 D.  & E,,  317,  shews  how 
liberal  a view  the  courts  are  inclined  to  take  of  the  author- 
ity of  the  arbitrators;  and  when  it  is  considered  that  it  was 
not  only  the  articles  of  partnership  which  were  to  be  held 
as  no  longer  in  force  and  binding  after  the  making  of  the 
award,  but  also  all  contracts  whatever  previous  to  the  award. 
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I confess  I cannot  reconcile  myself  to  any  other  view  of  the 
matter  than  that  the  arbitrators  were  to  have  power  to  con- 
sider what  was  to  be  given  up  on  either  side,  and  of  course 
what  balance  it  would  be  just  to  strike  in  consequence,  in 
order  to  abolish  all  outstanding  grounds  of  claim  between 
these  two  parties,  and  to  reduce  everything,  for  the  sake  of 
peace,  to  the  plain  and  certain  form  of  a final  award  be- 
tween them. 

Proceeding  on  that  principle,  the  award  could  be  justly 
substituted  for  all  grounds  of  claim,  past  and  future,  in  re- 
spect of  everything  done  or  that  might  be  claimed  under 
eveiy  instrument  that  had  been  executed  between  them; 
but  if  all  obligations  were  to  be  cancelled,  without  regard  to 
what  either  might  gain  or  lose  in  consequence,  then  the 
effect  of  the  award  might  be  most  unequal  and  unjust. 

It  is  reasonable,  I think,  to  regard  the  parties  as  submit- 
ting in  this  spirit — namely,  Crouse  proposes  to  Parke  to 
leave  the  particular  disputes  in  which  they  had  become  ac- 
tually involved  to  arbitration.  Parke  answers  : ‘‘  not  unless 
you  will  leave  all  our  partnership  affairs,  which  are  yet  un- 
settled, as  well  as  those  matters  about  which  we  are  litigat- 
ing.” Crouse  replies : “ I will  do  that,  provided,  however, 
that  the  award  shall  leave  nothing  unsettled  between  us, 
nothing  open  which  can  furnish  occasion  of  future  quarrels. 
If  you  will  agree  that  the  award  shall  put  an  end  to  all  cove- 
nants, contracts,  engagements,  and  restrictions  between  us, 
then  I will  submit  everything.”  Parke,  when  he  agreed 
to  that,  could  surely  not  mean  to  agree  to  it  on  any  other 
understanding  than  that  the  arbitrators  might  make  an 
award  which  should  have  the  effect  of  thus  finally  annulling 
every  existing  contract  and  liability  between  them,  upon 
such  terms  as  they  should  think  just.  That  is,  taking  into 
oonsideration  what  was  to  be  cancelled  and  given  up  on  either 
side,  and  striking  the  balance  accordingly. 

I take  the  submission  as  it  is  worded,  to  have  that  effect, 
and  do  not  feel  authorized  to  deny  the  arbitrators  that 
scope.  But  I admit,  when  I say  this,  that  I do  not  feel  cer- 
tain that  Dr.  Crouse  may  not  be  quite  right  in  declaring  that 
it  was  in  fact  perfectly  understood  between  him  and  Parke, 
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that  in  case  he  should  agree  to  throw  open  all  accounts 
and  past  transactions  to  arbitration,  he  should  be  relieved 
from  the  future  effect  of  the  restriction  in  question,  and 
without  paying  any  consideration  on  that  account. 

But  while  this  is  asserted  on  one  side,  it  is  strenuously  de- 
nied on  the  other ; and  on  the  written  submission,  which  is 
what  we  must  look  to,  I cannot  say  that  the  arbitrators  have 
exceeded  their  authority.  If  that  was  really  meant,  which 
Dr.  Crouse  asserts,  then  the  submission  bonds,  when  they 
state  that  after  the  award  made  the  articles  of  copartner- 
ship and  all  other  contracts  previous  to  the  award  shall 
he  null  and  void,  should  have  added  something  expressly  to 
the  effect  that  no  claim  for  compensation  should  arise  to 
either  party,  in  consequence  of  the  annulling  of  such  arti- 
cles or  contracts ; a provision  which  if  it  might  be  reason- 
able as  regarded  the  articles  of  partnership,  would  certainly 
have  had  a very  absurd  appearance,  as  applied  to  contracts 
of  every  other  kind.  Yet  they  would  have  stood  all  upon 
the  same  footing  if  they  had,  without  distinction,  been  made- 
subject  to  such  a provision ; and.  now  that  no  such  provision 
has  been  made,  as  to  the  consequences  of  annulling  any  of 
them,  they  are  left  in  fact  to  stand  all  on  the  same  footing; 
and  reason,  I think,  seems  to  demand  such  a construction 
of  the  instrument  as  admits  of  allowances  being  made  in  re^ 
spect  to  any  contract  which  the  award,  when  made,  must 
have  the  effect  of  annulling. 

It  would  have  been  a more  just  and  obvious  course  for  the- 
arbitrators  to  have  taken,  if  they  had  afforded  to  Crouse  an, 
option  to  have  renounced  all  liberty  to  interfere  with  Parkers 
practice,  to  any  greater  extent  than  by  continuing  his  own 
mere  personal  attendance  on  patients  without  availing  him- 
self of  the  services  of  a partner,  or  to  have  bound  himself  to 
pay  Parke  a certain  sum  in  ease  he  should  choose  to  take  a 
partner.  Instead  of  that,  thej^  have  assumed  that  Crouse 
will  certainly  exercise  a privilege  which  he  may  really 
have  no  desire  to  exercise,  and  that  he  and  Parke  will 
both  live  so  long  as  to  make  the  damage  to  Parke  amount 
to  a certain  sum.  I have  considered  whether,  acting  in  ac- 
cordance with  the  spirit  of  the  suggestion  thrown  out  by 
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.Bayley,  X,  in  Morley  v.  Newland,  5 D,  & E.,  31Y,  we  could 
not  in  disposing  of  this  rule  afford  that  option,  by  resolving 
to  make  the  rule  absolute  to  set  aside  the  award,  provided 
Crouse  shall,  within  a certain  time  execute  and  deliver  a 
covenant  to  Parke  not  to  take  a partner,  and  unless  Parke 
shall  accept  of  such  covenant  instead  of  the  damages  award- 
ed, as  it  is  said  on  that  head  of  claim.  Bat  there  are  diffi- 
culties in  the  way  of  that  course ; the  award  simply  directs 
one  gross  sum  of  1300?.  to  be  paid ; it  does  not  distinguish 
how  much  of  that  was  for  past  transaction's  and  liabilities, 
and  what  portion,  if  any,  in  recompense  for  being  deprived 
of  the  covenant  in  question.  And  then  the  stipulation  in 
question  went  further,  and  provided  that  Crouse  should  pro- 
mote Parke’s  interests  and  not  give  his  interest  to  any  other 
practitioner,  and  we  should  be  counteracting  the  very  ob- 
ject of  the  reference  if  we  were  to  leave  open  these  oc- 
casions of  future  litigation  between  them. 

On  the  whole,  if  it  were  merely  doubtful  whether  the  con- 
struction of  the  submission  bond  for  which  Br.  Crouse  con- 
tends, be  the  legal  construction  or  not,  we  ought  not  to 
settle  that  point  in  a summary  manner  upon  an  application 
to  set  aside  the  award ; that  should  only  be  done  on  such  a 
ground,  when  the  point  is  perfectly  clear,  especially  when 
the  sum  awarded  is  large,  as  in  this  case ; for  if  the  submis- 
. sion  did  really  not  give  authority  to  the  arbitrators  to  award 
compensation  in  respect  to  the  covenant  to  be  cancelled  by 
the  award,  then  the  award  and  submission  taken  together 
would  shew  the  award  bad.  The  defence  would  be  a strictly 
legal  defence,  which  would  be  set  up  by  plea,  and  then  it 
would  be  upon  record  and  decided  in  the  most  formal  man- 
ner, with  the  advantage  of  appeal. 

As  to  the  grounds  which  impute  partiality  and  mal-prac- 
tice  to  the  arbitrators,  in  consulting  counsel  through  the  in- 
strumentality of  Parke  or  his  agent  and  in  concert  with  him 
only,  without  affording  to  Crouse,  or  even  to  all  the  arbitra- 
tors, a full  opportunity  of  participating  equally  in  whatever 
was  done  in  that  respect ; those  clearly  are  grounds  on 
which  this  court  should  be  scrupulous  in  affording  their  pro- 
tection, if  anysconaplaint  of  that  nature  appeared  to  be  well 
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supported  ; but  it  has  not  seemed  to  me  after  carefully  ex- 
amining the  very  voluminous  statements  and  explanations 
on  these  points,  that  there  is  anything  made  out  which  we 
should  bo  warranted  as  taking  as  a ground  for  setting  aside 
the  award.  The  affidavits  filed  in  answer,  I think,  relieve 
the  case  from  suspicion  in  that  respect. 

Macaulay,  J. — I cannot  say,  I am  satisfied  with  the  jus- 
tice of  this  award.  Indeed,  so  strongly  am  I impressed  with 
its  unreasonable  excessiveness,  that  I would  set  it  aside,  so 
far  as  relates  to  the  1300?.,  if  authorized  to  do  so  on  any 
view  of  the  authorities.  But  this  cannot  bo  dohe,  consistent- 
ly with  the  authorities,  without  imputing  corruption  or  mis- 
conduct to  the  arbitrators,  however  much  I doubt  the  sound- 
ness of  their  judgment  and  discretion. 

It  was  for  them  to  consider  the  evidence,  and  it  certainly 
warrants  the  large  amount  awarded  to  Parke ; and  although 
the  arbitrators  may  have  proceeded  on  vague  evidence,  or 
erred  in  soundness  of  judgment  and  discrimination,  I cannot 
set  aside  their  decision  as  corrupt — the  imputations  of 
which  are  strongly  repelled. 

Draper,  J. — I have  been  through  a long  consideration  of 
this  case,  struggling  against  the  weight  of  authorities  which 
regulate  the  authority  of  the  court  in  interfering  with 
•awards,  and  have  reluctantly  come  to  the  conclusion,  that 
'this  is  not  a case  in  which  I can  on  legal  principle  say  we 
should  be  warranted  in  interfering. 

• I cannot  say  the  arbitrators  have  exceeded  their  autho- 
rity, neither  can  I find  in  the  matter  before  the  court  any 
evidence  of  corruption  in  fact — nor  sufficient  evidence  of 
what  I would,  by  way  of  distinction,  call  legal  corruption. 
I cannot  assume  to  know  that  their  decision  is  based  on 
false  premises  or  erroneous  reasoning  from  them,  though  I 
do  feel  most  strongly  that  I should  not,  on  the  facts  placed 
before  them  for  adjudication,  have  arrived  at  the  same  result. 

Per  Cur. — Eule  discharged. 
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Keegan  v.  Eobson. 

Evidence  under  the  p!ea  of  not  guilty ^ in  an  action  of  slander. 

The  plea  of  not  guilty,  in  an  action  of  slander,  operates  as  it  did  before 
the  new  rules,  not  merely  in  denial  of  speaking  the  words,  but  of 
speaking  them  maliciously,  in  order  to  defame.  All  the  circumstances, 
therefore,  immediately  preceeding  and  attending  the  speaking  of  the 
words,  may  be  given  in  evidence  by  the  defendant  under  such  plea. 

Slander  : Plea — ‘^Kot  guilty,”  by  statute. 

The  declaration  averred  that  before  the  speaking  of  the 
words,  the  mail  of  Our  Lady  the  Queen,  containing  letters 
of  great  value,  was  lost  between  Kaysville  and  Preston,  in 
the  District  of  Wellington,  and  the  defendant  maliciously 
intending  to  injure  the  plaintiff  in  his  good  name  and  to 
cause  it  to  be  believed  that  he  was  guilty  of  felony,  in  a dis- 
course) which  he  had  with  the  plaintiff,  of  and  concerning 
the  plaintiffs,  and  of  and  concerning  the  said  loss  of  the 
mail,  in  the  presence  and  hearing  of  divers  worthy  sub- 
jects, falsely  and  maliciously  spoke  the  malicious  words 
following : — “You,  Keegan,  and  no  other  person,  robbed  the 
mail.” 

In  a second  count  the  words  charged  were,  “ John  Kee- 
gan, and  no  other  person,  robbed  the  mail.” 

The  evidence  proved  that  the  mail  from  Goderich  down 
had  been  lost,  in  the  evening  of  the  19th  of  April,  and  early 
on  the  morning  of  the  20th,  it  was  reported,  and  generally 
believed  that  it  had  been  stolen. 

The  defendant  was  a magistrate,  and  one  of  his  sons  was 
contractor  for  the  mail.  Suspicions  fell  upon  the  plaintiff, 
and  the  defendant’s  son  expressed  suspicion  of  him  to  the 
defendant,  and  the  defendant  told  the  postmaster  that  it  was 
the  plaintiff,  or  that  he  thought  it  was  the  plaintiff.. 

Everybody  in  the  village  was  excited  about  it,  for  it  was 
known  that  there  was  a good  deal  of  money  in  the  mail. 

Many  houses  and  persons  in  the  village  were  searched, and 
all  seemed  ready  and  willing  to  submit  to  this,  and  were 
anxious  to  discover  the  person  guilty.  It  was  in  the  midst 
of  this  excitement,  that  the  defendant,  the  only  magistrate 
present,  said  to  the  postmaster  the  words  charged  in  the 
second  count. 
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The  defendant  maintained,  that  the  words  should  be  treat- 
ed as  privileged,  from  the  circumstances  and  not  malicious- 
ly spoken — if  the  jury  believed  that  the  defendant  spoke 
them  sincerely,  in  consequence  of  the  rumour,  and  in  the 
moment  of  anxiety  to  detect  the  offender,  and  with  no  view 
maliciously  to  defame. 

The  learned  judge  ruled,  that  it  was  necessary  that  any 
circumstances  justifying  suspicion  should  have  been  pleaded 
and  would  only  admit  it  to  operate  in  mitigation  of  damages 
if  the  defendant  being  a magistrate,  and  present  during  the 
search,  while  there  was  a general  anxiety  and  endeavour  to 
discover  the  mail  and  detect  the  offender,  spoke  the  words 
charged  to  the  postmaster,  as  his  own  real  opinion  of  what 
had  become  of  the  mail. 

It  was  contended  for  the  defendant,  that  whether  the 
words  were  spoken  maliciously  and  with  intent  to  defame, 
was  always  a matter  open  to  question  on  the  g*eneral  issue, 
and  that  it  might  have  been  left  to  the  jury,  upon  evidence 
given,  to  acquit  the  defendant  if  they  should  believe  that  he 
acted  sincerely  and  in  good  faith,  with  a view  only  to  direct 
suspicion  to  the  right  quarter,  and  from  no  motive  of 
maliciously  injuring  the  plaintiff. 

There  was  slight  evidence  of  previous  ill  will  on  the  part 
* of  the  defendant  towards  the  plaintiff. 

The  jury  found  for  the  plaintiff  25?.  damages. 

Freeman  obtained  a rule  for  a new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  evidence  and  for  the  rejec- 
tion of  proper  evidence.  Crooks  shewed  cause. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  considering  the  evidence  in  this  case,  we  think  there 
ought  to  be  a new  trial,  for  the  learned  judge  seems  to  have 
been  under  the  impression  that  the  evidence  which  the  de- 
fendant offered  to  give,  could  only  have  the  effect  of  mitigat- 
ing damages,  and  could  not  entitle  the  defendant  to  a ver- 
dict, and  that  if  offered  with  that  view,  the  facts  should  have 
been  specially  pleaded.  But  we  consider  that  the  plea  of  not 
guilty  in  slander,  operates  precisely  as  it  did  before  the  new 
rules,  not  merely  in  denial  of  speaking  the  words, 
but  of  speaking  them  maliciously,  in  order  to  defame ; 


Sl’CUNJFFE  V.  ALLEN  E3?  AL. 


377 


Smitli  y.  Thomas,  4 Dowl.,  334;  Padman  y.  Lawrence,  11 
Ad.  & Ell.,  380 ; and  that  the  defendant^  should  have  been 
allowed  to  give  evidence  of  all  the  circumstances  immedi- 
ately preceding  and  attending  the;  speaking  of  the  words, 
which  would,  have  enabled  the  jury  to  judge  whether  the 
words  were  uttered  as  the  sincere  declaration  of  a suspicion 
really  entertained  and  upon  probable  ground,  and  uttered  at 
a moment  when  the  defendant,  as  a magistrate,  and  others, 
were  earnestly  consulting  and  endeavouring,  for  the  public 
good,  to  detect  the  author  of  a supposed  robbery  of  the  mail. 

Per  Cwr.— Pule  absolute  for  a new  trial. 


McCuniffe  V,  Allen  et  al. 

Endorser's  Uability  to  holder,  under  a subsequent  'promise  to  'pay,  where 
due  notice  of  non-payment,  though  put  in  issue,  cannot  be  proved. 
Upon  of  non-presentment,  and  non-payment,  the  holder  of  a note 

will  be  entitled  to  recover  against  the  endorser,  by  proving  his  subse- 
quent express  or  implied  promise  to  pay —even  though  the  promise  be 
be  made  after  the  action  brought,  and  after  issue  joined. 

Assumpsit  against  Allen  as  maker  and  W.  Myers  as  en- 
dorser of  a promissory  note,  dated  4th  April,  1848,  for  25?., 
payable  in  three  months. 

Myers  pleaded,  1st.— That  the  note  was  not  presented  to 
the  maker.  2nd.  IsTo  notice  of  non-payment.  3rd.  A spe- 
cial agreement  at  the  time  of  making  of  the  note — to  which 
plea  plaintiff  replied  de  injuria. 

The  evidence  Was  to  this  effect : Some  days  before  the 
trial  the  plaintiff  brought  the  defendant  Myers  to  the  office 
of  plaintiff’s  attorney,  being  directed  by  the  attorney  to  do 
so,  in  order  to  obtain  from  him  such  admission  of  notice  of 
presentment  as  would  enable  plaintiff  to  recover.  The  at- 
torney there  read  to  the  defendant  the  third  plea,  which  had 
been  put  in,  setting  up  an  alleged  agreement  about  the  note, 
and  the  defendant  admitted  that  there  was  no  truth  in  that 
defence ; he  said  it  was  an  honest  debt,  and  that  he  had  not 
directed  his  attorney  to  plead  such  a defence.  He  added  that 
he  was  liable  on  the  note,  but  that  ho  hoped  the  plaintiff 
would  get  it  out  of  Allen  if  he  could;  that  it  was  an  honest 
debt  and  that  he  should  have  to  pay  it  if  Allen  did  not.  He 
25  6 u.  C.  Q.  B. 
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admitted  his  liability  for  all  that  remained  due  on  the  note, 
being  as  he  said  222. 10s. 

It  was  objected  that  this  evidence  did  not  sustain  the  plain- 
tiff’s case  on  the  first  and  second  pleas. 

The  learned  judge  ruled,  that  if  the  jury  found  that  Myera 
promised  to  pay,  or  admitted  his  liability,  with  a full  know- 
ledge of  all  the  circumstances,  it  would  entitle  the  plaintiff 
to  recover  on  the  first  and  second  issues. 

It  seemed  to  be  conceded  at  the  trial  that  notice  had  not 
been  given,  or  at  least  that  Myers  said  so,  and  that  the  plain- 
tiff was  unable  to  prove  it  otherwise  than  by  Myers’  admis- 
sion of  his  liability. 

The  jury  found  a verdict  against  the  defendant  on  all  the 
issues. 

Hagarty  obtained  a rule  for  a new  trial  on  the  law  and 
evidence,-  and  for  misdirection — relying  on  the  insufficiency 
of  the  evidence  to  entitle  the  plaintiff  to  a verdict  on  the  pleas 
denying  presentment  and  notice.  Crooks  shewed  cause. 

The  cases  cited  on  the  argument  were — 16  M.  & W.  '743  ; 
1 U.  C.  E.  109  ; 1 Q.  B.  E.  39,  814 ; 1 Car.  & Kir.  522  ; 5 M. 
& W.  418 ; Story  Pro.  Notes,  s.  453 ; Law  Mag.  No.  80,  p. 
148;  2 Campb.  105;  Chitty  on  Bills,  436  (note  y.);  13  E. 
E.  417  ; 12  Jurist,  395 ; 1 B.  & C.  194  ; 6 E.  E.  16  (n);  9 B. 
& C.  44  ; 6 M.  & G.  10 ; 3 Q.  B.  E.  574. 

Eobinson,  J.  C. — Some  stress  was  laid  on  the  argument 
of  this  case,  on  the  manner  in  which  the  admission  of  lia- 
bility was  obtained,  and  no  doubt  it  was  open  to  remark. 

The  defendant’s  counsel  did  not  press  his  objection  at  the 
trial  to  the  extent  of  contending  against  the  admission  of  the 
evidence,  nor  do  I think  he  could  have  done  so  with  suc- 
cess. The  evidence  then  went  to  the  jury,  I dare  say,  with 
remarks  from  the  defendant’s  counsel  strongly  tending  to 
weaken  its  credit  with  them,  and  with  such  observations 
from  the  bench  as  appear  proper.  The  jury  gave  their  ver- 
dict from  the  plaintiff,  and  as  the  defendant  has  not  made  it 
a ground  of  his  application  for  a new  trial,  that  the  evidence 
was  improperly  allowed  to  go  to  the  jury,  we  have  only  to 
consider  what  could  legally  be  its  effect,  supposing  the  jury 
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to  have  believec^  it,  as  they  shew  they  did  by  the  verdict 
they  gave.  And  indeed  we  should  not  be  warranted  in  ab- 
solutely inferring  that  any  thing  unjust  was  done  or  in- 
tended by  the  plaintiff’s  attorney  in  obtaining  the  admis- 
sion referred  to.  We  cannot  tell  but  that  the  defendant  may 
in  conversation  with  the  plaintiff  himself  have  admitted  all 
that  was  necessary  to  sustain  the  action,  which  admission, 
however,  the  plaintiff  himself  could  not  be  called  to  prove. 
How  can  we  say  the  plaintiff  and  defendant  may  not,  after 
the  -note  became  due,  have  conversed  about  it,  when  defen- 
dant may  have  admitted  that  he  was  as  much  bound  to  pay 
as  the  maker  of  the  note,  andAisclaimed  any  idea  of  requir- 
ing proof  of  notice  ? Nothing  would  be  more  natural  than 
for  the  plaintiff’s  attorney,  when  informed  of  this,  to 
make  the  plaintiff  aware  that  as  he  could  not  be  a wit- 
ness in  his  own  case,  it  was  necessary  to  ascertain  whether 
the  defendant  meant  to  carry  his  admission  candidly 
through,  or  whether  he  might  not  be  reserving  an  intention 
to  surprise  the  plaintiff  on  the  trial  by  setting  up  a de- 
fence which  he  had  before  repudiated.  The  attorney 
might  under  such  circumstances  fairly  say  to  his  client, 
“do  you  think  he  will  say  before  a third  party  what  he  has 
said  to  you?  I must  know  that,  bring  him  to  me  and 
let  me  ascertain  whether  he  really  does  fully  admit  his  lia- 
bility.” 

Nothing  is  in  general  more  unfair  than  for  the  attorney 
of  one  party  in  a suit  to  entrap  the  other  party  into  admis- 
sions ; but  though  all  communications  between  them  should 
be  looked  at  with  jealousy,  we  cannot  decidedly  hold  them 
to  be  in  every  case  imj)roper,  still  less  illegal.  The  circum- 
stances must  in  each  case  be  looked  at,  and  the  court  and 
jury  arc  to  consider  them  as  affecting  the  credit  due  to  the 
testimony;  that  is  all  we  can  say  in  such  cases. 

Now  the  jury  being  told  here  that  if  Myers  promised  to 
pay,  and  admitted  his  liability  with  a full  knowledge  of  all 
the  circumstances,  it  would  entitle  the  plaintiff  to  recover, 
they  have  found  for  the  plaintiff  221.  10s.,  the  balance  due 
on  the  note,and  must  therefore,  be  taken  to  have  been  satis- 
fied that  the  evidence  did  establish  what  the  learned  judge 


380  queen’s  bench,. MICHAELMAS  TERM,  13  VIC. 

told  them  was  necessary.  If  the  jury  had^  found  for  the 
defendant,  and  we  ware  asked  to  grant  a now  trial  on  the 
ground  that  they  had  no  discretion,  but  wore  bound  to  find 
for  the  plaintiff,  I cannot  say  that  I could  have  assented  to 
that;  but  the  question  before  us  is  a different  one,  namely, 
whether  the  plaintiff  so  completely  failed  to  make  out  his 
claim  to  the  22Z.  IO5.  that  the  verdict  for  it  which  he  has  re- 
ceived must  be  set  aside  ? 

There  were  here  two  issues;  first,  on  the  fact  of  present- 
ment ; secondly,  on  the  fact  of  notice  to  the  defendant  as  en- 
dorser. The  jury  found  that,  having  full  knowledge  of  all 
the  circumstances,  Myers  promised  to  pay.  This,  it  is  true, 
was  after  action  brought,  and  even  after  issue  joined,  but  that 
makes  no  diffierence,  because  the  admission  operates  as  evi- 
dence only  of  what  it  would  otherwise  have  been  necessary 
to  prove;  it  is  not  like  a fact  occurring  after  the  issue, 
which  would  in  itself  constitute  a new  ground  of  action 
not  existing  befoje;  it  is  an  admission  of  a previously 
existing  fact,  and  like  the  admission  of  a previously  ex- 
isting debt,  is  as  good  if  made  after  the  action  as  before. 

In  the  case  in  this  court  of  Bank  B.  M.  A.  v.  Boss,  I U.  0. 
E.,199,  wo  had  occasion  to  consider  the  effect  of  an  admission 
of  liability,  under  such  circumstances,  when  due  notice  had 
not  been  given.  I am  still  of  the  opinion  which  I expressed 
there,  after  examining  fully  the  decisions  in  England  up  to 
that  time,  I do  not  consider  that  those  decisions  proceed  upon 
any  such  assumption  as  that  the  jury  was  convinced  by  the 
admission  of  liability,  or  the  promise  to  pay,  that  in  fact 
there  had  been  due  presentment  and  notice.  On  the  con- 
trary, most  of  the  eases  contain  such  statements  as  shew 
clearly  that  the  fact  was  as  fully  known  as  it  can  have  been 
in  this  case  that  there  was  not  due  presentment  and  notice. 
If  the  verdict  ought  in  each  of  those  cases  to  have  been  gov- 
erned by  the  conviction  of  the  jury,  upon  the  fact  of  due 
notice,  then  the  jury  should  have  been  told  that  if  they 
believed  the  defendant  had  not  due  notice,  thejr  must 
find  in  his  favour,  otherwise  against  him.  But  the 
cases  there  cited,  and  many*  more  that  might  have 
been  cited,  shew  that  the  courts  have  always  treated  the 


m’cUNIFPE  V.  ALLEN  ET  AL. 


381 


promise  to  pay,  whether  express  or  implied,  as  putting  an 
end  to  all  question  about  the  fact  of  notice. 

Sometimes  it  has  been  said  by  the  court,  or  by  individual 
judges,  that  it  precludes  the  defendant  from  questioning  the 
fact,  or  in  other  words,  should  be  taken  as  an  admission, 
which  he  cannot  retract  at  any  other  time, that  it  is  a waiver 
of  any  advantage  on  the  score  of  want  of  presentment,  not 
a dispensation  relieving  a party  from  the  necessity  of  giving 
notice,  because  that  could  only  be  when  something  has  been 
said  or  done  before  the  note  fell  due,  which  in  its  effect 
dispensed  with  notice ; and  in  such  cases  it  is  clear  the 
ground  of  dispensation  should  be  stated  in  the  declaration 
and  presentment,  and  notice  must  not  be  averred.  That  is 
not  the  present  case. 

I think  we  can  draw  no  distinction  on  sound  principles 
between  cases  where  no  notice  has  been  given,  or  no  pre- 
sentment made,  and  cases  where  it  has  not  been  made  or 
given  in  time.  Evidence  of  presentment  made,  or  notice 
given  a week  or  month  or  six  months  after  the-time,  can  no 
more  support  the  plaintiff’s  case  than  if  there  had  been  no 
notice. 

It  is  true  that  in  this  case  there  are  express  issues  upon 
pleas  denying  presentment  and  notice,  but  in  Croxon  v. 
Whitehall,  5 M.  & W.  5,  it  was  determined  that  the  new 
rules  which  make  it  necessary  to  plead  the  want  of  present, 
ment,  or  notice  specially,  make  no  difference  in  regard  to 
the  effect  of  subsequent  promise  to  pay ; and  that  such  pro- 
mise may  be  held  to  apply  on  the  express  issue,  as  they 
used  to  apply  where  the  facts  of  presentment  and  notice 
were  involved  in  the  denial  by  the  general  issue.  I think  we 
should  gladly  avail  ourselves  of  the  decisions  to  this  effect, 
for  it  was  never  the  intention  of  the  new  rules  to  alter  the 
degree  of  proof  required,  and  thus  to  increase  the  difficulty 
of  arriving  at  the  justice  of  the  case  hy  giving  rise  to  new 
technical  questions  abont  evidence. 

There  appears  to  be  a tendancy  it  is  true,  in  the  courts  to 
unsettle  this  point,  which  for  ages  has  been  well  settled — 
namely,  that  the  endorser’s  subsequent  promise  to  pay  may 
entitle  a plaintiff  to  recover  where  due  notice  is  denied  and 
is  not  proved. 
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A case  of  Douelly  v.  Howie  was  cited  as  having  been  de- 
cided in  Ireland,  in  which  the  court  held  that  they  could 
not  give  effect  to  the  new  promise,  unless  there  was  some 
consideration  to  suj^port  it.  I have  only  seen  that  case  as  it 
has  been  cited  in  a note  to  Mr.  Storey’s  work  on  promissory 
notes,  section  363,  It  is  certainly  inconsistent  with  the  cur- 
rent of  decisions  on  that  point  ; and  though  a similar  opini- 
on seems  to  have  been  expressed  in  a late  case  in  the  courts 
of  exchequer  in  England,  yet  these  cases  are  against  the 
principle  of  very  numerous  decisions,  and  are  not  in  my 
opinion  entitled  to  prevail  merely  because  they  are  recent 
cases,  when  the  doctrine  formerly  held  was  plain  and  well 
established.  Mr.  Justice  Storey  considers  them  as  being  op- 
posed to  the  weight  of  judicial  authority  both  in  England, 
and  the  United  States;  and  that  this  is  true  as  regards 
England,  is,  I think,  undeniable. 

The  legislature  may,  of  course,  place  the  law  on  a differ- 
ent footing,  if  they  think  it  proper  to  do  so  ; but  we  have  no 
authority  to  change  it,  by  departing  at  our  pleasure  from  a 
principle  uniformly  acted  upon  for  more  than  a century  and 
a half.  It  is  no  positive  enactment  that  has  created  the  very 
strict  rules  respecting  presentment  and  the  notice  to  be 
given  to  an  endorser;  they  depend  on  judicial  decisions 
merely;  and  it  seems  to  me  that  the  holder  of  the  note  is 
entitled  to  have  those  judicial  decisions,  and  the  principle 
derived  from  them,  pressed  no  further  against  him  than  is 
consistent  with  the  decisions  themselves ; he  has  the  same 
right  to  insist  upon  the  established  exceptions  and  relaxa- 
tions as  the  endorser  has  upon  the  general  rule.  In  other 
words,  I hold  myself  bound  to  apply  the  rule  with  the  relax- 
ation ; the  latter  being  as  clearly  upheld  by  authority  as  the 
former. 

I think  the  rules  which  have  governed  for  more  than  a 
century,  in  respect  to  commercial  transactions  and  securi- 
ties of  this  kind,  should  not  be  treated  as  fluctuating  and 
uncertain,  when  they  have  so  long  been  certain  and  flxed. 
If  they  are  not  satisfactory,  it  is  the  legislature  and  not 
courts  of  justice  that  should  innovate  upon  them. 

In  some  of  the  English  cases,  the  fact  of  the  endorser 
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having  promised  to  pay  after  the  note  was  at  maturity,  has 
been  treated  as  evidence  that  he  was  the  person  who  ought 
to  pay  the  note,  and  not. a mere  surety,  and  that  conse- 
quently he  had  no  claim  to  notice : and  it  may  be  said  that 
if  that  be  the  principle  on  which  the  plaintiff  can  be  allowed 
to  recover,  it  would  constitute  a case  of  dispensation  aris- 
ing from  the  nature  of  the  transaction,  and  ought  to  be 
pleaded  since  the  new  rules;  but  we  must  see  what  that 
will  lead  to.  All  the  plaintiff  in  general  knows  is,  that  the 
endorser  has  promised  to  pay ; and  if  he  should  venture  to 
draw  the  inference  that  the  note  had  been  made  or  endorsed 
for  the  endorser’s  benefit,  and  that  he  was  in  fact  the  real 
debtor,  and  should  rest  his  case  on  that  averment  in  his 
declaration,  he  might  not  only  be  wholly  unable  to  prove  it, 
but  might  find  it  disproved,  if  issue  were  taken  upon  it. 

Surely  it  is  an  intelligible  and  convenient  and  reasonable 
ground  which  the  courts  in  so  many  cases  have  taken, 
where  they  have  held,  as  in  Lundie  v.  Eobertson,  Y B.  E. 
235,  that  the  promise  of  the  indorser  to  pay  admits  all  that 
may  be  necessary  to  charge  him,  and  makes  it  unnecessary 
to  give  evidence  of  presentment  and  notice,  entitling  the 
plaintiff  to  recover  without  adducing  such  evidence. 

I observe,  in  this  case,  part  of  the  note  has  been  paid ; 
whether  by  the  maker  or  endorser,  seems  not  to  have  been 
proved. 

On  the  whole  I am  not  in  favour  of  setting  aside  the 
verdict.  If  it  should  appear  hereafter  that  the  courts  in 
England  have,  upon  mature  consideration,  repudiated  what 
has  been  hitherto  held  on  this  point  in  so  many  cases,  and 
by  such  eminent  judges,  and  have  established  new  princi- 
ples, which  we  may  assume  will  be  generally  adhered  to, 
then  it  will  be  proper  to  consider  whether  we  shall  conform 
to  the  new  law  or  the  old.  In  the  meantime,  the  verdict 
which  the  jury  has  found  in  this  case  is,  in  my  opinion,well 
supported  by  the  existing  state  of  the. law  in  this  province. 
—See  Chitty  on  Bills,  436  (n.)  43*7,  499,  501  (9th  ed.);  13  E. 
E.  41*7  ; 2 Campb.  105  ; Peake’s  0.  202 ; Storey  Pro.  ISTotes, 
secs.  276,  362;  7 E.  E.  231 ; 6 E.  E.  16  (n.);  Bullcr’s  N.  P. 
276. 
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Macaulay,  J, — The  cases  in  the  books  are  numerous  on 
the  subject  of  waiver,  and  the  circumstances  that  (under  a 
plea  denying  notice)  involve  the  admission  thereof,  or 
amount  to  evidence  from  which  a jury  may  presume  it  duly 
given. 

Some  of  them  are  previous  to,  and  others  since,  the  new 
rules  of  pleading;  some  are  actions  between  the  holders  and 
drawers  of  bills  of  exchange,  and  others  between  the  endor- 
see and  endorsers  of  bills  or  notes ; some  relate  to  present- 
ment for  payment  or  protest,  and  others  to  notice  of  dishon- 
or; and  it  is  not  easy  to  extract  any  clear  or  definite  rule 
from  them. 

It  is  to  be  observed,  that  in  the  present  case  it  is  in  evi- 
dence that  no  notice  was  in  fact  given  ; whence  it  fellows,, 
that  the  defendant  was  in  law  discharged  fi’om  liab'ilify 
by  reason  of  the  plaintiff’s  laches ; that  the  defendant  plead- 
ed a denial  of  notice,  whereby  the  bufthen  of  proof  was  'On 
the  plaintiff,  and  that  the  conversation  relied  on  to  support 
the  averment  of  notice  in  the  declaration  took  place  after- 
wards and  shortly  before  the  trial ; (3  Q.  B.  5t4);  that  the 
defendant  was  invited  to  the  office  of  the  plaintiff’s  attorney,, 
on  purpose  to  obtain  his  admission  ; and  that  in  a conversa- 
tion not  directly  involving  the  question  whether  he  had  re- 
ceived notice,  or  Was  willing  to  waive  it  and  acknowledge 
the  debt,  notwithstanding  its  omission,  but  indirectly  doing 
so,  he  admitted  liability,  saying  it  was  an  honest  debt  but 
requesting  every  effort  to  be  made  to  obtain  payment  from 
the  maker. 

In  the  last  edition  of  Byles  on  Bills,  p.  223,  it  is  said,  the 
consequence  of  neglect  of  notice  will  be  waived  by  a subse- 
quent promise  to  pay,  and  payment  of  part  or  an  acknow- 
ledgement of  liabili  ty  ; though  after  action  brought — 15  East 
2'75,  Hopley  v.  Dufresne — will  be  evidence  of  notice,  refer- 
ring to  the  various  cases,  and  remarking  that  many  of  them 
failed  in  drawing  the  distinction  between  the  use  of  a prom- 
ise as  a waiver  of  notice,  and  its  use  as  evidence  oi  notice. 

11),  224 : that  it  seems  in  some  recent  cases  to  have 
been  considered  that  a promise  to  pay,  was  only  evidence 
from  which  a jury  might  presume  that  notice  had  been 
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received,  referring  to  4 Bing.  JST.  S.  229,  Hicks  v.  Beaufort, 
and  other  cases. 

76.,  225  ; And  the  Wiiter  considered  that  as  prior  dispen- 
sation must  be  specially  alleged  in  the  declaration,  so  a 
subsequent  promise,  when  used  as  a waiver  of  notice, 
should  be  specially  pleaded,  although  when  used  as  an 
evidence  of  the  fact  of  notice  it  need  not. — 5 M.  &W.  418. 

That  a promise  to  pay,  or  part  payment,  or  the  offer  of  it, 
were  frima  jade  evidence  of  notice  ; but  though  there  be 
no  evidence  ’ lepel  the  inference,  the  jury  were  not  bound 
to  draw  it.— Bell  v.  Franks,  4 M.  & G-.  446  : 5 Scott,  H 
460,  S.  C. 

JA,  319,  320  : That  a promise  to  pay  is  admissatle  under 
the  common  averments  as  'prinna  facie  evidence  ; that  the 
preliminaries  essentiul  to  the  maintenance  of  the  action, 
such  as  presentment  and  notice,  have  been  satisfied ; but  if  it 
should  disfinctly  appear  in  evidence,  that  there  has  been  a 
neglect  to  present,  and  that  the  defendant  being  aware  of  the 
omission,  afterwards  promised  to  pay,  so  that  the  promise  is 
used  as  a waiver,  it  is  conceived  that  the  declaration  must  be 
special.  It  may  be  otherwise  when  there  has  been  a neglect 
to  give  notice  of  dishonor,  and  a promise  to  pay,  with  notice 
of  the  omission,  has  been  made  hejore  action  brought;  for 
then  the  defendant  has  in  the  Words  of  the  deeiaiation,  had 
notice  of  the  dishonor,  which  notice,  under  the  circum- 
stances, may  be  deemed,  as  agaio?t  him,  due  notice,  But 
the  law  on  this  subject  does  not  appear  to  be  very  clearly 
settled.— 3 B.  k A.  624  ; 3 Q.  B.  574. 

I would  also  refer  to  Storey  on  Promissory  Notes,  sec- 
tion 358  and  the  following  sections;  and  Storey  on  Bills, 
sec.  320,  in  the  notes  to  which  an  extract  is  given  from  the 
last  edition  of  Chitly  on  Bills,  on  this  subject— see  Chitty 
on  Bills,  23f,  7^h  edition,  referring  to  a case  decided  in  the 
Exchequer  in  Ireland,  in  1833,  in  which  that  court,  citing 
Standager  v.  Creighton,  5 C.  & P.  437,  held,  that  a pro- 
mise to  pay,  after  being  discharged  by  laches  of  the  holders, 
was  nudum  pacium,  and  not  a waiver  of  notice,  &c. — Chap- 
rr  V.  / nett  Coram,  1 C.  k K.  552 ; Pullock,  C.  B. 

Now,  although  I am  not  prepared  to  say  that  the  cases  do 
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not  warrant  the  conclusion  that  the  facts  in  this  case  consti- 
tuted evidence  on  which  the  jury  were  at  liberty  to  find  the 
issue  in  favour  of  the  plaintiff,  viz.,  that  he  had  given  the 
defendant  due  notice  of  presentment  and  non-payment,  on 
the  ground  that  a promise  to  pay,  or  an  admission  of  liability 
amounting  to  a promise  to  pay,  or  evidence  thereof,  involves 
the  concession  that  notice  was  received  or  taken  of  the  non- 
payment— in  ‘ short,  that  the  defendant  had  knowledge 
thereof,  which  he  accepted  as  sufficient  notice  pro  hac 
vice;  still,  I think  the  tendency  of  the  cases  since  the  new 
rules  is,  to  treat  such  admission  or  promises  at  the  most  as 
only  presumptive  evidence  for  the  jury,  when  the  want  of 
any  notice  does  not  distinctly  appear ; and  that  when  it  is 
clear  no  notice  has  been  given,  a subsequent  promise  or 
acknowledgement  should  be  relied  on,  not  to  support  the 
averment  of  the  notice,  but  an  averment  of  the  waiver  of 
due  notice,  if  such  an  allegation  would  not  vitiate  the 
declaration  as  shewing  laches,  discharging  the  defendant 
and  rendering  the  subsequent  promise  invalid  as  wanting 
consideration — a construction  I should  not  myself  be  dis- 
posed to  place  upon  it. 

The  inconsistency  of  the  argument,  as  applied  to  this  case, 
is,  that  on  presumptive  evidence  of  notice,  the  jury,  it  being 
left  to  them,  have  found  such  notice  in  opposition  to  the  fact 
that  there  was  no  notice,  making  the  presumption  stronger 
than  the  absolute  fact.  One  presumption  may  repel  or  neu- 
tralize another,  but  presumptive  evidence  never  can  out- 
weigh positive  proof  to  the  contrary. — 5 Taunt,  352. 

The  only  tenable  footing  on  which  to  place  it  seems  to  be, 
that  the  defendant  is  estopped  from  shewing  the  truth,  or 
that  his  conduct,  being  inconsistent  with  the  absence  of 
notice,  evinced  a knowledge  of  the  facts,  and  an  acquies- 
cence tantamount  to  due  notice.  I,  however,  fully  expect  to 
find  that  future  cases  will  place  the  matter  on  the  true 
ground,  and  one  consistent  with  reason  and  legal  principles. 

In  the  present  case,  however,  there  was  not  a promise  to 
pay,  nor  a distinct  admission  of  liability  equivalent  thereto, 
or  to  a waiver  of  the  plea  of  want  of  notice  ; and  on  the 
face  of  the  evidence  it  appears  to  me,  that  it  jnay  well  be 
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said,  nearly  in  the  words  of  the  Lord  Chief  Baron,  in  Chap- 
man V.  Annett : the  admission  of  liability  does  not  neces- 
sarily admit  the  notice,  although  it  may  waive  it  — that 
although  the  defendant’s  conversation  did  amount  to  an 
admission  of  liability,  there  was  no  notice  ; and  it  is  for  the 
court  to  say  what  is,  under  the  circumstances,  the  legal 
effect  of  the  subsequent  admission. — 2 C.  B.  258  ; 12  Jurist, 
395  ; 16  Law  Jl.  C,  P.  249 ; 4 Bing.  K S.  229  ; 1 Q.  B.  814; 
Law  Times,  May,  1849. 

It  appears  to  me,  an  undue  advantage  is  sought  to  be 
taken  of  the  defendant  in  the  absence  of  his  attorney,  and 
that  such  evidence,  so  obtained  at  such  a time,  ought  not  to 
be  suffered  to  prevail  or  to  establish  due  notice,  contrary  to 
the  admitted  fact. 

If  there  is  any  doubt  upon  the  question,  whether  in  point 
of  fact  notice  was  or  was  not  given,  there  should  bo  a new 
trial. 

On  the  evidence,  I infer  that  the  plaintiff’s  attorney,  on 
his  examination,  admitted  that  no  notice  had  been  given. 

When  I speak  of  evidence  of  waiver  of  notice,  as  distin- 
guished from  presumptive  evidence  of  notice,  I do  not  mean 
evidence  of  circumstances  arising  before  the  note  became 
due,  excusing  the  giving  notice  by  previous  dispensation,  but 
a waiver  of  the  default  after  it  had  been  committed,  by  sub- 
sequent promises  to  pay  or  admissions  of  liability,  &c., 
admitting  the  liability  to  subsist  and  continue,  notwith- 
standing the  laches. 

Draper,  J.,  concurred  in  opinion  with  the  Chief  Justice. 

Per  Cur. — Eule  discharged. 

Macaulay,  J.,  dissentient e. 

Thompson  v.  Farr. 

Proceedings  under  the  act  by  the  creditor  of  an  absconding  debtor 
against  his  debtor — what  averments  necessary  in  the  declaration. 
Qucere  as  to  the  defence  upon  a note  being  good,  where  it  does  not  go 
to  an  entire  failure  of  consideration  on  the  note. 

The  creditor  can  only  have  a verdict  for  so  much  of  the  debt  due  to  the 
absconding  debtor  as  will  cover  his  own  debt  against  the  absconding 
debtor. 

The  declaration  commenced  thus  : “ David  Thompson, 
who  sues  under  the  provisions  of  the  acts  of  the  parliament 
of  Upper  Canada  for  attaching  the  property  of  absconding 
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debtors,  in  order  to  recover  from  William  Farr,  debtor  to 
one  John  Williams,  an  absconding  or  concealed  debtor, 
such  sum  as  the  said  William  Farr  may  owe  to  the  said 
John  Williams  or  so  much  thereof  as  will  discharge  the 
sum  of  50?.  19s.  3c?.,  being  the  amount  due  by  the  said  John 
Williams  to  him  the  said  David  Thompson,  by  E.  M.,  his 
attorney,  complains  of  the  said  William  Farr,  and  demands 
of  him  the  sum  of  140?.,  for  that  whereas,  &c.” 

The  declaration  then  sets  out  that  Williams,  being  in- 
debted to  the  plaintiff  Thompson  in  28?.  8s.  9c?.,  upon  the 
application  and  at  the  suit  of  the  plaintiff  in  respect  of  such 
debt,, viz.,  on  the ’6th  June,  1846,  a warrant  for  the  attach- 
ment of  the  property  of  the  said  Williams,  as  an  absconding 
debtor,  was  duly  issued  out  of  the  District  Court  of  the 
district  of  Niagara,  under  the  seal,  &c.,  directed  to  the 
sheriff  of  the  said  district,  setting  out  the  writ  and  indorse- 
ment and  delivery  to  the  sheriff,  his  notice  in  the  gazette 
that  he  had  seized  and  taken  all  the  estate,  real  and  per- 
sonal of  the  said  Williams,  and  the  continuance  of  that 
notice,  as  required  by  law : that  Williams,  not  having  ap- 
peared and  given  bonds,  &c.,  the  plaintiff  sued  out  a ca,  re. 
15th  October,  1846,  before  the  commencement  of  this  suit, 
out  of  the  said  District  Court,  against  Williams,  to  recover 
the  debt  for  which  the  attachment  was  issued. 

The  declaration  then  set  out  judgment  recovered  on  the 
31st  of  December,  1846,  by  plaintiff,  against  Williams,  for 
45?.  2s.  and  /?.  fa.  issued  thereon,  returnable  8th  March, 
1847 — the  delivery  to  the  sheriff  and  his  return  of  nulla  bma. 
It  then  averred,  that  at  the  commencement  of  this  suit 
Williams  had  not  any  goods  or  chattels,  lands  or  tenements, 
within  the  jurisdiction  of  the  district  court,  out  of  which 
could  be  made  the  amount  of  the  said  judgment,  or  any 
part  thereof,  and  that  the  said ’debt  still  remained  due  to 
the  plaintiff  ; and  proceeded  to  state,  that  before  the  issuing 
of  the  attachment,  and  long  before  the  commencement  of 
this  suit — viz.,  29th  April,  1846— the  defendant  in  this  suit, 
William  Farr,  made  his  promissory  note  to , Williams  or 
order,  payable  1st  July  then  next,  for  124?.,  with  interest, 
which,  with  interest,  amounted  to  the  140?.  demanded  in 
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this  action,  and  that  the  sum  was  still  unpaid ; that  Farr 
had  due  notice  of  the  attachment,  and  of  the  judgment 
recovered  by  the  plaintiff  against  Williams,^  and  of  the  fi.  fa, 
thereon,  and  return ; and  that  from  the  issuing  of  the  attach- 
ment 10  the  commencement  of  this  suit,  he  has  resided  in 
the  district  of  Niagara;  whereby  and  by  force  of  the  statute 
in  that  behalf,  an  action  has  accrued  to  the  plaintiff  to 
•demand  and  have  from  the  defendant  140?. ; yet  the  defen- 
dant has  not  paid,  though  often  requested,  to  the  plaintiff, 
-or  to  any  one  else,  the  said  125?.  in  the  said  promissory 
note  mentioned,  or  any  part  thereof,  or  any  interest  there- 
upon, to  the  plaintiff’s  damage  of  50?. 

The  defendant  pleaded,  first,  that  the  note  was  obtained 
by  Williams  from  him,  the  defendant,  by  fraud,  covin  and 
.misrepresentation . 

Secondly,  That  Williams  gave  him  no  consideration  for 
the  note. 

Thirdly,  He  pleaded,  in  substance,  that  before  making  this 
note,  it  was  agreed  between  him  and  Williams,  that  Wil- 
liams should  sell  him  certain  lands,  and  convey  them  to 
him,  or  to  any  person  whom  he  should  appoint,  free  from 
incumbrance : that  he  was  to  pay  for  the  lands  100?.  down  ; 
to  give  his  note,  payable  in  six  days,  for  25?.;  to  pay  one 
Lee,  for  Williams,  50?.;  to  give  his  note,  payable  to  Wil- 
liams on  the  1st  July,  1846,  for  125?.,  which  was  the  note 
sued  on;  and  another  note  for  75?.,  payable  in  three  years  : 
that  Williams  conveyed  the  land  to  one  Catharine  Seven,  by 
his  direction ; but  that  instead  of  being  free  from  incum- 
brance it  had  been  mortgaged  in  1845  to  one  Meredith  for 
200?.,  which  was  yet  unpaid  : that  he  had  no  notice  of  this 
incumbrance  until  after  he  had  paid  the  100?.,  the  25?.,  and 
50?.,  when  he  discovered  it,  and  then  demanded  back  this 
note  for  25?.,  and  that  for  75?.,  and  insisted  on  repudiating 
his  contract,  but  that  Williams  refused,  and  the  mortgage 
was  still  unpaid : and  he  concluded  by  averring  that  so 
the  said  note  was  obtained  by  Williams  from  him,  without  . 
any  consideration  for  making  the  same  ; and  he  alleges 
that  this  plaintiff  had  notice  of  these  facts  before  commenc- 
ing this  suit.” 
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Fourthly,  That  after  the  suing  out  the  attachment,  and 
before  the  commencement  of  this  suit,  Williams  had  goods 
out  of  which  the  plaintiff’s  debt  could  have  been  made. 

Fifthly,  The  defendant  pleaded  the  same  facts  as  in  the 
third  plea,  concluding,  “ and  so  the  defendant  saith  that  the 
said  note  was  obtained  from  the  defendant,  and  is  now  held 
by  the  plaintiff,  by  means  of  the  fraud,  covin  and  misrepre- 
sentation of  the  said  John  Williams. 

The  plaintiff  replied  de  injuria  to  the  special  pleas. 

On  the  trial,  the  learned  judge  expressed  an  opinion,  that 
the  special  pleas  did  not  disclose  a legal  defence,  and  the 
defendant  submitted  to  have  a verdict  pass  against  him,  on 
the  understanding  that  a new  trial  might  be  granted,  if  the 
court  should  be  of  opinion  that  the  defendant,  on  proving  his 
pleas,  should  have  succeeded  at  the  trial. 

The  defendant  moved  also  in  arrest  of  judgment,  and  ob- 
jected to  the  declaration  as  insufficient. 

Hagarty  obtained  the  rule  nisi^  mentioned  above.  Cameron, 
Q.  C.,  shewed  cause. 

The  following  cases  were  cited  on  the  argument : — 2 C. 
M.  & E.  103  ; 1 Yes.,  sen.,  95  ; 1 Camp.  640;  Dough  654  ; 
6 M,  & W.  278;  1 Stark,  c.  51 ; 8 Dowh  174. 

Eobinson,  0.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  declaration  disclosed  as  much  as  is  neces- 
sary to  entitle  the  plaintiff  to  sue  the  absconding  debtor  ; 
audit  follows  the  statute,  in  giving,  by  w.ay  of  introduction 
to  the  action,  all  the  explanation  which  the  statute  makes 
necessary. 

We  should  have  no  authority  for  exacting  more,  and  in 
doing  so  we  should  be  contravening  the  statute  ; but  the 
declaration  is  clearly  wrong  in  claiming  for  this  plaintiff 
more  than  the  amount  due  to  him  by  the  absconding  debtor ; 
and  the  jury  should  not  have  given,  as  they  have  done,  the 
full  amount  of  the  note  and  interest;  for  this  plaintiff  could 
only  be  entitled  to  judgment  for  so  much  of  it  as  would 
cover  his  debt  against  Williams. 

We  think  there  should,  on  this  account,  be  a new  trial, 
without  costs,  with  liberty  to  the  plaintiff,  as  he  desires  it, 
to  amend  his  pleadings. 
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It  is  not  our  impression,  at  present  that  the  pleas  consti- 
tuted a legal  defence : but  upon  another  trial,  if  they  are  al- 
lowed to  remain  on  the  record  in  their  present  shape,  and 
the  jury  should  find  them  proved,  it  may  be  made  a ques- 
tion whether  they  bar  the  action.  At  present  we  incline  to 
think,  that  as  the  defence  does  not  go  to  an  entire  failure  of 
consideration  for  this  particular  note — as  the  pleas  shew 
that  Farr,  having  bought  the  property,  has  sold  it,  as  if  his 
note  had  been  good,  he  must  pay  the  purchase  money,  and 
take  recourse  upon  his  covenants  against  Williams. 

Per  Cur. — Eule  absolute  for  a new  trial. 


Dougall  V.  Eeafisch. 

In  declaring  upon  a promissory  note  the  name  of  the  payee  was  set  forth 
as  John  J*  Shaver — Held  per  Cur.  upon  demurrer  for  not  setting 
forth  at  full  length  the  second  Christian  name,  declaration  good. 

[Per  Rep. — The  court,  last  term,  (November  1849,)  in  two  cases,  adher- 
ed to  the  decision  they  came  to  as  laid  down  in  the  last  paragraph  of 
this  judgment. 

Declaration. — Endorser  against  maker  Of  a promissory 
note,  alleging  that  defendant  made  his  promissory  note, and 
thereby  promised  to  pay  to  John  J.  ShaVer  or  bearer,  and 
that  the  said  John  J.  Shaver,  &c.,  to  plaintiff. 

Demurrer. — Because  the  name  of  the  payee  was  not  set 
forth  at  full  length,  but  was  contracted  and  designated  by 
the  initial  letter  of  one  of  the  Christian  names. 

The  cases  cited  on  the  argument  were : 16  Law  Jour.; 
'll  Exch.;  lY  Law  Jour.  C.  P.  91 ; 10  Jurist,  980 ; Jurist, 
985  ; 13  Jurist,  38  C.  P.;  3 Bing.,  K C.  m ; 14  M.  & W., 
154 ; 15  M.  & W.,  ; 5 A,  C.  E.,  555. 

Eobinson,  0.  J.,  delivered  the  judgment  of  the  court. 
Several  of  the  cases  cited  in  support  of  this  demurrer 
have  no  application,  the  alleged  defects  being  different,  or 
occurring  under  different  circumstances. 

In  Appelmans  v.  Blanche,  14  M.  & W.  154,  for  instance, 
the  acceptor  had  no  Christian  name  whatever  given  to  hi  m 
but  merely  a surname  with  a blank  before  it. 

In  Esdaile  v.  McLean,  15  M.  & W.,  2t'7,  the  bill  was  stated 
to  have  been  drawn  on  one  W.  Watson,  giving  him  no  one 
perfect  Christian  name. 
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Here  the  declaration  states  that  the  defendant  made  a 
note,  payable  to.  John  J.  Shaver  or  bearer.  In  the  latest 
English  decision  we  have  a demurrer  for  a frivolous  cause 
of  this  kind.  Lomax  v.  Landelly,13  Jurist,  18  C.  P.,  a party, 
who  was,  (iescribed  in  the  declaration  as  having  been  once 
holder  of  the  bill,  was  called  J.  Shakespear  Williams ; and 
the  court  refused  to  give  effect  to  a special  demurrer  taken 
as  an  exception  that  he  was  imperfectly  described.  In  order 
to  avoid  giving  way  to  the  exception,  and  being  pressed  by- 
former  decisions,  they  resorted  to  subtle  distinctions  between 
vowels  and  consonants,  which  seemed  hardly  creditable  to 
a court  of  justice.  It  would  have  been  better  ground,  I 
think,  to  have  taken,  that  though  a man  must  be  supposed  to 
have  one  perfect  Christian  name,  there  is  no  legal  necessity 
for  supposing  that  he  had  two  Christian  names ; and  we  do 
know  in  fact  that  in  many  instances  a second  letter  is 
taken  by  way  of  distinction  from  another  of  the  same  name, 
for  convenience  sake,  and  that  it  is  not  always  the  first  let- 
ter of  a second  Christian  name. 

In  Lindsay  v.  Wells,  3 Bing.,  N.  C.  'll?,  it  was  stated  that 
in  England,  that  is  some  times  the  case  and  the  custom  pre_ 
vails,  I think,  more  extensively  in  America.  What  right 
have  we  then  to  hold  upon  demurrer  that  a pleading  is  bad 
which  does  not  set  out  two  full  Christian  names,  when  for 
all-  we  can  tell,  the  person  spoken  of  may  not  have  had  two 
Christian  names  ? 

In  Playter  v.  Turner,  which  was  determined  lately  in  this 
court,  5 IJ.  C.  E.,  555,  we  reluctantly  acceded  to  such  an 
an  objection,  or  rather  treated  it  as  probably  a good  objec- 
tion. It  was  unnecessary  to  rest  the  decision  upon  it,  for 
there  was  another  exception,  which  we  held  fatal  to  the  de- 
murrer ; and  at  any  rate  that  case  was  stronger  than  this, 
for  there  there  was  no  Christian  name,  but  only  two  initial 
letters,  and  one  of  them  a consonant,  and  therefore  out  of 
the  pale  of  the  late  English  decision,  which  dr^ws  the  dis- 
tinction between  vowels  and  consonants. 

The  case  now  before  us  is  stronger  than  that  of  Lomax 
V.  Landelly,  because  there  the  initial  was  the  first  mark  or 
name,  whereas  in  this  case  it  is  the  second,  and  when  a 
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letter  is  taken  as  an  addition  to  a Christian  name,  it  is  com- 
monly added  to  it,  and  not  prefixed  ; but  for  the  sake  of 
suitors,  we  ought  to  settle  this  matter  on  some  more  intelli- 
gible and  satisfactory  footing.  I think  the  fair  effect  to  be 
given  to  our  statute  7 W.  IV.  c.  3,  sec.  9,  might  have  been 
held  to  be,  that  where  a plaintiff  stated,  as  in  this  case,  that 
the  defendant  made  a note  by  which  he  promised  to  pay, 
for  instance,  John  J.  Shaver,  we  should  treat  that  allegation 
as  descriptive  of  the  writing,  and  assume  that  the  note  ran 
in  the  same  way,  without  more  being  said,  though  certainly 
the  courts  in  England  have  not  given  that  effect  to  a similar 
provision.  All  that  is  of  consequence  is,  that  a rule  should 
be  laid  down  and  consistently  followed. 

My  brothers  concur  with  me  in  making*use  of  this  occa- 
sion of  determining  that  hereafter,  in  any  case  where  one 
Christian  name  is  given  in  full,  with  a capital  letter  before 
or  after  it,  besides  the  surname,  we  shall  not  assume  that  the 
party  so  described  had  anything  more  of  a second  name 
than  is  given  to  him,  and  this  without  any  nice  distinction 
between  vowels  and  consonants. 

Fer  Cur. — Judgment  for  the  plaintiff  on  demurrer. 

Brown  et  al,  v Wheeler. 

Pleadings  in  assumpsit  on  a note. 

The  plaintiffs  sued  the  defendant  as  maker  of  a note  payable  to  them- 
selves ; the  defendant  pleaded  that  he  made  the  note  for  the  accom- 
modation of  the  plaintiffs,  and  that  there  was  never  any  value  or  con- 
sideration given  to  him  for  it ; the  plaintiffs  replied  that  there  was  a 
good  consideration  for  the  making  of  the  note,  to  wit,  to  the  amount 
thereof,  and  concluded  to  the  country,  without  noticing  the  averment 
in  the  plea,  that  the  note  was  an  accommodation  note ; and  for  this 
cause  the  defendant  demurred  specially — Held  per  Cur. — replication 
bad. 

The  plaintiffs  sued  the  defendant  as  maker  of  a note  pay- 
able to  them,  the  plaintiffs. 

The  defendant  pleaded  that  he  made  the  note  for  the  ac- 
commodation of  the  plaintiffs,  and  that  there  was  never  any 
value  or  consideration  given  to  him  for  it. 

The  plaintiffs  replied  that  there  was  a good  consideration 
for  the  making  of  the  note,  to  wit,  to  the  amount  thereof, 
and  concluded  to  the  country,  without  noticing  the  aver- 
26  6 V,  c.  Q.  B. 
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ment  in  the  plea,  that  the  note  was  an  accommodation  note ; 
and  for  this  cause  the  defendant  demurred, 

Freeman  for  the  demurrer.  Vankoughnet  contra. 

The  cases  cited  on  the  argument  were — 2 XT.  C.  E.  419 ; 12 
M.  & W.  705  ; 1 C.  M.  & E.  806;  1 M.  & W.  426;  1 Bing.N. 
C.  469. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 
This  is  an  informal  answer  to  the  plea,  as  we  determined 
in  Gilmour  v.  Edwards,  2 TJ.  C.  E.  419.  The  case  of  King  v. 
Phillips,  12  M.  & W.  705,  is  not  at  variance  with  that 
decision,  but  confirms  it,  for  the  court  there  only  held  that 
an  issue  so  joined  would  be  held  insufficient  after  verdict, 
but  admit  that  it  was  an  informal  traverse  of  the  plea ; in 
other  words,  bad  on  special  demurrer 

Per  Cur, — Judgment  for  defendant  on  demurrer. 


SiFTON  V.  McCabe,  Pierce  and  Sullivan. 

The  court  will  not  carry  into  effect  an  undertaking  between  the  parties,, 
that  one  of  several  defendants,  who  has  not  pleaded,  shall  be  consid- 
ered  as  having  pleaded,  and  as  standing  on  the  record  in  the  same 
position  as  the  other  defendants. 

The  statute  5 Will.  IV.  ch.  1,  does  not  apply  to  parties  signing  notes  as 
joint  makers. 

The  plaintiff,  proceeding  upon  a note  against  several  defendants  as  joint 
contractors,  chargeable  on  the  same  contract  and  in  the  same  capa- 
city, must  prove  a case  against  all  of  them. 

The  promise  to  pay  by  one  of  several  joint  and  several  makers  of  a note, 
will  take  the  case  out  of  the  Statute  of  Limitations. 

Declaration  upon  a note,  whereby  defendants  and  one 
Graves  jointly  and  severally  promised  to  pay,  &c. 

Plea. — rStatute  of  Limitations,  and  other  pleas  and  issues 
upon  all. 

The  defendant  Pierce,  not  having  been  served  with  a writ, 
had  not  pleaded ; but  it  was  consented  that  he  should  be 
considered  as  having  pleaded  the  same  pleas  as  the  other  de- 
fendants, and  in  all  respects  should  be  in  the  same  position 
at  the  trial,  and  afterwards,  for  the  judgment  of  the  court. 

At  the  trial,  the  handwriting  of  two  only  of  the  defend- 
ants was  proved,  the  other  defendant’s  and  Asa  Grave’s 
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writing  not  being  proved.  A promise  from  one  or  two  of  the 
defendants  within  six  years,  was  proved,but  not  from  others, 

Mr.  Becher,  for  the  defendants,  moved  for  a nonsuit,  on 
the  grounds  that  this  action,  being  in  assumpsit,  the  plain- 
tiffs must  recover  against  all  or  none  of  the  defendants ; and 
that,  as  to  one  or  two  of  the  defendants,  the  plaintiff  failed' 
in  proof  as  to  making  the  notes,  and  any  promise  within 
six  years. 

The  learned  judge  suggested,  and  by  consent  a verdict  was 
taken  for  the  defendants,  with  leave  for  plaintiff  to  move  to 
enter  verdict  for  him,  if  the  court  were  of  opinion  that  |he 
was  entitled  to  recover  against  all  or  any  of  the  defendants. 
Pierce  to  be  considered  as  having  pleaded  the  same  pleas  as 
other  defendants. 

JELagarty  for  the  plaintiff.  Becher  for  the  defendants. 

The  cases  cited  were — 1 Esp.  133 ; 1 B.  K.  48 ; 2 Stark. 
Ev.  669. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  cannot  carry  into  effect  any  such  understanding,  as 
that  one  of  these  defendants  (Pierce)  who  has  not  pleaded, 
shall  be  considered  to  have  pleaded,  and  to  stand  on  the 
record  in  the  same  position  as  the  other  defendants.  The 
record  must  be  consistent. 

Upon  the  point  taken,  we  have  no  doubt  that  this  is  not 
a case  coming  under  our  statute  5 Will.  lY.  ch.  1,  because 
here  all  the  parties  are  charged  as  joint  makers,  and  are 
rightly  joined  in  one  action  without  the  aid  of  that  statute, 
which  consequently  does  not  in  any  way  affect  the  applica- 
tion of  the  evidence  to  this  record. 

The  plaintiff  then,  proceed  against  Graves,  McCabe  and 
Sullivan,  as  joint  contractors,  all  chargeable  in  the  same  con- 
tract and  in  the  same  capacity,  was  bound  to  prove  a case 
against  all  of  them, and  failed  to  do  so  against  Graves,  There 
must  therefore  be  a verdict  entered  for  the  defendants, 
unless  the  plaintiff  desires  a new  trial  on  payment  of  costs ; 
and  if  that  is  open  to  us  to  order,  consistently  with  the  un- 
derstanding of  the  parties. — 1 E.  E.  48 ; 1 Esp.  C.  135. 

As  to  the  other  question  raised  at  the  ’trial,  I apprehend 
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the  promise  to  pay,  by  one  of  the  several  joint  and  several 
makers  of  a promissory  note,  will  take  the  case  out  of  the 
Statute  of  Limitations. — 2 Stark  Ev.  669. 

Per  Cur. — Postea  to  defendants. 


Hayes  v.  Davis. 

The  maker  of  a note,  absolute  in  its  terms  to  pay  the  whole  amount  at 
maturity,  will  not  be  allowed  to  set  up  the  defence  of  an  alleged  parol 
agreement  on  the  part  of  the  holder  to  renew  the  note  upon  being  paid 
half  the  amount. 

Declaration, — Indorsee  against  maker  of  a note. 

Plea. — Setting  up  a verbal  agreement  between  the  plain- 
tiff and  deferidant  to  renew  the  note  upon  being  paid  half 
the  amount. 

Demurrer. — Because  the  alleged  agreement  varied  the 
terms  and  tenor  of  the  said  note,  and  was  not  shewn  to  have 
been  in  writing. 

Leith  for  the  demurrer.  G.  Luggan  contra. 

The  cases  cited  were — 4 M.  & G-.  461 ; 3 Campb.  51 ; 3 
Dowl.  461 ; 9 0,  & P.  191 ; 1 M.  & W.  114. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  was  not  attempted  to  support  the  plea,  and  judgment  is 
given  for  the  plaintiff.  Hoare  et  al.  v.  Graham,  3 Campb. 
57,  is  in  point. 

The  note  imports  a promise  to  pay  the  whole  sum  on  a 
certain  day ; and  the  defendant  cannot  be  allowed  to  allege 
that,  before  the  note  was  made,  or  at  the  time  it  was  made, 
there  was  an  understanding  between  the  parties  that  the 
contract  was  to  be  in  fact  different  from  that  stated  in  the 
note. 

Per  Cur. — Judgment  for  the  plaintiff  on  demurrer. 


Gamble  et  al.  v.  Pees. 

A.  makes  a conveyance  to  B.,  covenanting  that,  “at  the  time  of  making 
the  conveyance,  he  was  lawfully  seized  of  a perfect  and  absolute  estate 
of  inheritance,  in  fee  simple.”  B.  afterwards  conveys  to  C.,  reciting 
‘ ‘ ths  t he  was  then  possessed  in  his  own  right  of  the  land  in  question.  ” 
Held  per  Cur.^  in  an  action  brought  by  0.,  the  assignee  of  B.,  against 
A., upon  his  covenant  for  good  title — that  C.  was  not  estopped  by  B.’s 
recital. 

Held,  also  that  the  usual  covenant  for  good  title,  is  a covenant  run- 
ning with  the  land,  and  that  it  is  no  objection,  therefore,  to  an  action 
upon  such  a covenant  by  the  assignee  of  the  covenantee  against  the 
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original  covenantor,  that  becau3e  according  to  the  statement  in  the 
declaration,  “ the  grantor  was  not  seized  in  fee  when  he  gave  his  cov- 
enant,” the  covenant  was  broken  as  soon  as  made,  and  could  not  enure 
to  the  benefit  of  the  assignee, 

Qticere  ? What  would  the  effect  be,  if,  at  the  time  the  original  covenan- 
tor’s deed  was  given,  a third  party  had  been  actually  in  adverse  pos- 
session, or  if  the  covenantee  had  been  evicted  before  he  made  the  deed 
to  the  assignee. 

Upon  an  action  of  covenant  for  title  by  an  assignee  of  the  covenantee,  it 
is  not  essential  that  he  should  shew  that  a legal  interest  passed  to  him 
under  the  deed.  His  cause  of  action  is,  that  he  has  not  the  interest 
which  he  supposed  he  was  acquiring,  and  which  he  would  have  had  if 
the  title  of  the  covenantor  who  executed  the  first  deed  had  been  good. 
It  is  superfluous  in  any  deed  of  bargain  and  sale,  to  express  that  the 
land  is  to  be  held  “^o  the  use*’  of  the  bargainee — there  can  be  no  other 
limitation  of  the  use,  than  to  the  bargainee — the  omission  therefore  of 
these  words  can  have  no  effect  in  transferring  the  legal  title  to  some 
person  other  than  the  bargainee. 

Vide  the  concluding  part  of  this  judgment  as  to  the  distinction  between 
a “trust”  and  a “use.” 

In  covenant  for  good  title  brought  by  the  assignee  against  the  original 
covenantor, it  is  no  objection  to  the  declaration,  that  it  does  not  shew  that 
the  covenantor  or  assignee  may  not  have  been  seized  of  a good  estate  in 
the  land  at  the  time  of  action  brought, 

William  Kees,  by  indenture  of  bargain  and  sale,  made  tbe 
6tb  February,  1837,  conveyed  to  Miss  Georgina  Huson,  with, 
other  lands,  the  south  half  of  lot  I^o.  19,  in  the  4th  conces- 
sion of  Matiposa,  and  covenanted  that  at  the  time  of  seal- 
ing and  delivering  the  said  indenture,  he  was  rightfully  and 
lawfully  seized  of  a good,  perfect  and  indefeasible  estate  of 
inheritance,  in  fee  simple,  of  and  in  the  lands  in  the  said  in- 
denture mentioned,”  &c. 

On  the  18th  of  July,  1842,  Georgina  Huson  being  about 
to  contract  marriage  with  Samuel  Betherton  Harman,  Esq., 
an  indenture  was  executed  between  herself  of  the  first  part, 
the  said  Harman  of  the  second  part,  and  the  now  plaintiffs, 
Clarke  Gamble,  Davidson  Munro  Murray,  and  D’Arcy 
Edward  Boulton,  Esq.’s,  of  the  third  part,  in  which  the  in- 
tended marriage  is  recited,  and  that  Georgina  Huson  was 
then  possessed  in  her  own  right  of  certain  real  and  personal 
property,  and,  among  other  real  estates,  was  possessed  of 
the  said  south  half  of  lot  Ho.  19,  in  the  4th  concession  of 
Mariposa,  and  that  it  was  agreed  and  intended  that  the  said 
estates  and  property,  real  and  personal,*  should  be  fully  and 
absolutely  conveyed  and  transferred  to  and  invested  in  the 
parties  of  the  third  part,  the  now  plaintiffs,  upon  the  trusts 
and  for  the  intents  and  purposes  declared  in  the  said  inden- 
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ture.  And  by  this  indenture  the  said  Georgina  Huson,  in 
pursuance  of  the  agreement  and  in  contem{)lation  of  the  in- 
tended marriage,  and  in  consideration  of  ten  shillings  of 
lawful  money,  &c.,  by  the  said  trustees,  the  now  plaintiffs, 
in  hand  paid  to  her,  did  grant,  bargain,  sell,  assign,  transfer 
and  set  over,  unto  the  said  parties  of  the  third  part,  the  now 
plaintiffs,  all  the  lands  and  tenements  in  the  said  indenture 
described  (including  the  south  half  of  lot  No.  19,  in  the  4th 
concession  of  Mariposa)  have  and  to  hold  the  said  lands 
and  tenements,  &c.,  unto  the  said  Clarke  Gamble,  Davidson 
Munro  Murray,  and  D’Arcy  Edward  Boulton,  their  heirs 
and  assigns,  to  and  for  the  several  uses  and  upon  the  trusts, 
for  the  intents  and  purposes,  and  with,  under  and  sub- 
ject to,  the  several  powers,  provisoes,  declarations  and 
agreements,  in  the  said  indenture  expressed  and  declared 
of  and  concerning  the  same.” 

These  trusts  were,  that  a certain  portion  of  the  moneys  to  ^ 
come  into  the  hands  of  the  trustees  under  the  deed  should 
be  held  by  them,  subject  to  the  order  and  application  of  the 
said  Georgia  Huson  ; and  the  income  arising  fron  the  other 
property,  real  and  personal,  to  be  paid  to  the  said  Georgia 
Huson  during  the  joint  lives  of  herself  and  her  said  intend- 
ed husband,  with  provision  in  case  of  her  husband  sur- 
viving, and  for  the  benefit  of  children  to  be  born  of  the  maiv 
riage,  &c. 

This  action  of  covenant  was  brought  by  the  trustees 
against  Eees,  the  grantor,  in  the  first  mentioned  deed ; and 
the  declaration,  after  setting  out  the  two  indentures  in  sub- 
stance, averred  that  by  virtue  of  the  last  mentioned  inden- 
ture the  plaintiffs  became  seised  in  fee  of  and  in  all  the  said 
parcels  of  land  of  which  the  defendant  was  at  the  time  of 
executing  the  first  mentioned  indenture,  seised  in  fee,  and 
became  and  were  possessed  of  the  first  mentioned  indenture, 
and  entitled  to  the  benefit  of  the  covenant  of  the  defendant 
therein  contained.  And  it  charged,  as  a breach  of  the  cove- 
nant, that  “the  defendant  was  not,  at  the  time  of  the  enseal- 
ing and  delivery  of  the  first  mentioned  indenture,  or  at  any 
time  before  or  since,  seised  of  a good,  sure,  perfect  absolute 
and  indefeasible  estate  of  inheritance,  in  fee  simple,  of  and 
in  the  south  half  of  lot  No.  19,  in  the  4th  concession  of  Mari- 
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posa ; but  that,  on  the  contrary  thereof,  one  J.  T.  W.  was 
long  before,  and  at  the  time  of  the  ensealing  and  delivery  of 
the  said  first  mentioned  indenture,  seised  of  an  absolute 
estate  of  inheritance  in  fee  simple  of  and  in  the  said 
land,  by  means  of  which  said  premises  the  plaintiffs 
have  lost  and  been  deprived  of  the  said  parcel  of  land, 
■&C.,  and  have  lost  and  been  deprived  of  the  rents,  issues  and 
profits  thereof,  contrary  to  the  tenor  and  effect  of  the  first 
mentioned  indenture,  and  of  the  defendant’s  covenant  in 
that  behalf  made ; concluding  with  the  usual  averment, 
that  so  the  defendant  had  not  kept  his  said  covenant,  but 
hath  broken  the  same,  to  the  plaintiffs’  damage  of  500?, 

The  defendant  craved  oyer  of  both  indentures ; and  having 
set  them  out,  demurred  generally  to  the  declaration,  on  four 
grounds. 

1st.  That  no  estate  in  the  lands,  tenements  and  heredita- 
ments, mentioned  in  the  indenture  in  the  declaration  firstly 
mentioned,  passed  or  had  been  conveyed  to  the  plaintiffs 
by  operation  of  the  indenture  in  the  declaration  secondly 
mentioned,  and  bearing  date  the  18th  day  of  July,  1842  ; 
and  that  the  plaintiffs  cannot,  by  virtue  of  the  indenture 
secondly  mentioned,  sustain  any  action  at  law  in  respect  of 
any  of  the  matters  contained  in  the  said  first  mentioned 
indenture,  and  that  the  indenture  secondly  mentioned  was 
wholly  defective  as  a conveyance  of  real  estate. 

2ndly.  That  the  declaration  shewed  that  the  cause  of 
action  set  forth,  originally  accrued  to  the  said  Georgina 
Huson,  in  the  said  declaration  mentioned,  when  sole  and  un- 
married, that  is  to  say  on  the  6th  day  of  February,  1837, 
and  that  the  indenture  of  the  18th  July,  1842,  so  far  as  the 
lot  in  question,  that  is  to  say,  the  south  half  of  lot  No.  19, 
in  the  4th  concesssion  of  Mariposa,  was  concerned,  only 
transferred  to  the  plaintiffs  a chose  in  action,  which  could 
be  sued  at  law  in  the  names  only  of  Samuel  B.  Harman, 
and  Georgina  Huson,  his  wife. 

3rdly,  That  the  recital  in  the  second  indenture  enured  by 
estoppel  to  preclude  the  plaintiffs  asserting  that  the  said 
Georgina  Huson  was  not,  at  the  date  of  the  first  indenture, 
seised  of  the  lot  in  question;  and  that  if  she  was  so  seised, 
■or  if  plaintiffs  were  estopped  thereby  from  denying  that  she 
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was,  then  the  plaintiff  could  have  no  cause  of  action,  be» 
cause  non  constat^  but  that  the  defect  in  the  title,  if  any 
existed  at  the  date  of  the  indenture  of  6th  February,  1837, 
was  rectified  so  as  to  complete  the  title  in  Georgina  Huson, 
prior  to  the  18th  July,  1842. 

4thly.  That  the  second  indenture,  by  reason  of  the  word 

use”  being  omitted  in  the.  granting  part  to  these  plaintiffs, 
passed  no  legal  estate  in  lands* to  the  plaintiffs,  so  as  to 
enable  them  to  sue  in  respect  thereof  in  a court  of  law. 

Gwynne  for  the  demurrer.  Cameron,  Q.  C.,  contra. 

The  following  cases  were  cited  on  the  argument — lEden^s 
E.  361,  367 ; 9 B.  E.  1 ; 1 M.  & S.  354 ; 4 M.  & S.  53 ; Spencers 
case  in  Smith’s  Leading  Cases;  Cro.  Eliz.  436  ; 7 T.  E.  654; 
4 Cruise,  178;  1 Cruise,  431,  432,  439,  448,  458,  462; 
Gilbert’s  Eep.  17 ; 1 Atk.  591 ; Lord  Eay.  33  ; Forrest,  145 ; 
2 P.  W.  147 ; 2 T.  E.  450 ; 1 Eq.  Ca.  Abr.  383 ; 2 Taunt.  109  ; 
Co.  Litt.  384(b);  Shep.  Touch.  161,  502,  5i0-ll ; Cro.  Eliz. 
863;  4T*  E.  78;  1 Eoll.  Abr.  521;  Cro.  Car.  222;  3 Lev.* 
46 ; Hob.  12. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant’s  first  objection  in  support  of  his  demurrer 
was  that  Georgina  Huson,  having  in  her  deed  to  these  plain- 
tiffs, made  on  the  18th  July,  1842,  recited  that  she  was  then 
possessed  in  her  own  right  of  the  land  in  question,”  the 
plaintiffs,  as  parties  to  that  deed  and  claiming  under  it,  were 
bound  by  that  and  were  estopped  from  denying  its  truth,  and 
should  not  therefore  complain  in  this  action  that  she  was 
not  seised.  (8  M.  & W.  209.)  But  there  are  several  reasons 
why  that  objection  cannot  prevail,  admitting  that  a party  is 
in  many  cases  bound  by  his  own  recital  in  a deed  of  a par- 
ticular fact.  Yet,  to  make  it  an  estoppel,  the  recital  must  be 
direct,  precise  and  particular.  Here  the  recital  by  Miss 
Huson,  in  her  deed  to  her  trustees,  is  only  that  she  was  then 
possessed  in  her  own  right,  which  does  not  amount  to  any 
admission  that  this  defendant,  at  the  time  of  his  making  the 
conveyance  to  her,  was  lawfully  seised  of  a perfect  and  ab- 
solute estate  of  inheritance  in  fee  simple,  and  that  is  the 
point  in  question. 

Then  besides,  Eees  being  no  party  to  the  indenture  which 
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contains  the  recital,  whatever  might  be  the  effect  inter  partes, 
he  could  take  no  advantage  cf  the  estoppel,  for  there  would 
be  no  mutuality. 

If  this  objection  could  be  supported,  then  in  almost  every 
case  in  which  an  assignee  could  sue  on  a covenant  for  title, 
running  with  the  land,  he  would  be  estopped : for  the  deed 
under  which  he  takes,  as  grantee,  would  generally  contain 
a recital  or  express  covenant  that  the  grantor  was  seised. 
—8  M.  & W.  209. 

The  second  objection  is,  that  the  covenant  was  broken  as 
soon  as  made,  according  to  the  statement  in  the  declaration  3 
and  that  if  Eees  had  no  estate  none  could  pass  to  Miss 
Huson,  and  from  her  to  the  plaintiffs,  her  assignees,  where- 
fore this  cannot  be  a case  of  covenant  running  with  the 
land.  Kingdon  v.  Nottle,  4 M.  & S.,  is  an  express  decision 
against  that  objection,  for  there  the  action  on  a covenant 
for  title  was  brought  by  the  devisee  of  the  testator,  with 
whom  the  covenant  Was  made;  and  the  breach  charged 
was,  that  the  defendant  when  he  gave  the  covenant  was 
not  seised  in  fee. 

The  defendant  raised  the  objection  on  demurrer,  that  the 
covenant  being  broken  in  the  testator’s  lifetime  could  not  be 
assigned,  and  that  the  devisee  could  not  as  assignee  main- 
tain the  action  on  the  covenant.  But  the  court  held,  that 
so  long  as  the  defendant  had  not  a good  title  there  was  a 
continuing  breach.  And  Dampier,  J.,  observed,  “this  is  a 
covenant  which  runs  with  the  land,  but  if  it  may  be  broken 
but  once,  and  ceases  eo  that  it  is  broken,  how  can 

it  be  a covenant  which  runs  with  the  land?”  They  sus- 
tained the  plaintiff’s  action  as  assignee,  though  the  breach 
complained  of  was,  that  the  defendant,  who  conveyed  to 
the  plaintiff’s  testator,  was  not  seised,  and  had  not  good 
right  to  convey.  And  this  case  is  so  far  stronger,  that  the 
plaintiffs  here  are  in  fact  suing  on  the  behalf  of  Georgina 
Huson,  to  whom  the  covenant  was  made,  and  are  claiming 
damages  on  her  account,  and  for  her  benefit.  This  action 
is  substantially  her  action.  If  the  title  of  Eees  had  been 
good,  the  land  would  now  be  vested  in  these  plaintiffs  as 
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trustees — the  object  of  the  action  is  to  recover  for  her  the 
value. 

InKingdon  v.  Nottle  the  testator  had  entered  and  enjoyed 
under  his  deed  before  he  devised,  and  his  devisee  had 
afterwards  entered  and  brought  an  action  on  the  covenant 
in  consequence  of  a defect  in  the  title.  It  is  alleged  in  these 
proceedings,  that  after  the  defendant  made  this  covenant, 
Georgina  Huson  conveyed  the  land  to  these  plaintiffs  by 
indenture,  by  virtue  of  which  indenture,  the  plaintiffs  after- 
wards became  and  were  and  from  thence  have  been  and 
still  are  seised  in  fee,  of  and  in  all  the  said  parcels  of  land 
of  which  the  defendant  was  at  the  time  of  making  the  inden- 
ture seised  in  fee ; and  that  the  plaintiff,  by  virtue  of  the 
same  indenture,  became  possessed  of  the  first  indenture, 
and  entitled  to  the  benefit  ofthe  defendant’s  covenant  therein 
contained.”  It  then  alleges  that  “ one  J.  F.  W.  was  long 
before  and  at  the  time  of  making  the  first  mentioned  inden- 
ture, lawfully  seised  of  an  estate  of  fee  simple  in  the  land 
now  in  question,  by  means  of  which  the  plaintiffs  have  lost 
and  been  deprived  of  the  said  last  mentioned  land  and 
premises,  and  have  lost  and  been  deprived  of  the  rents, 
issues  and  profits  thereof.” 

It  is  not  charged  in  this  declaration  that  there  was  an 
eviction  of  the  covenantee  before  the  .assignment,  as  was 
the  case  in  Lucy  v.  Levington,  2 Lev.  26.  For  all  that  is 
stated  in  this  record,  the  fact  may  have  been  that  the  land 
in  question  may  have  been  lying  waste  and  unoccupied  at 
the  time  of  Eees  conveying  to  Miss  Huson,  and  may  have 
continued  so  till  after  she  conveyed  it  to  the  plaintiffs,  her 
trustees.  That  is  quite  consistent  with  the  averment  that 
Williams  was,  at  the  time  of  the  conveyance  by  Eees, 
“lawfully  seised  of  an  estate  in  fee  simple  in  the  same 
land;  for  if  he  had  the  legal  title  to  the  land,  he  would  be 
so  seised  in  law  and  in  fact,  so  long  as  no  other  person  was 
actually  in  possession,  holding  him  out.  And  yet,  if  it  were 
under  such  circumstances  that  the  deed  was  made  to  Miss 
Huson,  and  the  subsequent  deed  by  her  to  these  plaintiffs, 
there  can  be  no  question  that  the  plaintiffs,  as  assignees, 
could  bring  an  action  on  the  covenant  for  title,  though  it 
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was  certainly  broken  in  the  time  of  the  covenantee;  and 
they  could  claim  damages,  as  they  had  done  here,  for  the 
continuing  consequence  of  that  breach,  namely,  the  loss  of 
the  rents  and  profits  as  trustees.  Nothing  more  is  shewn 
in  this  declaration,  than  that  when  Rees  assumed  to  con- 
vey, instead  of  his  being  legally  seised  of  the  estate  (as  he 
covenanted  he  was),  the  title  was  in  another,  which  is  the 
very  breach  complained  of  in  all  such  cases ; and  that  in 
consequence  of  the  title  being  in  another,  the  assignee  of 
his  vendee  is  deprived  of  the  rents  and  profits,  which  is  the 
damage  naturally  resulting  from  the  breach. 

Whatever  might  have  been  the  case,  if,  at  the  time  of  the 
first  deed  being  made  Williams  had  been  actually  in 
adverse  possession,  or  if  Miss  Huson  had  been  evicted 
before  she  made  the  deed  to  the  plaintiffs,  I consider  that 
upon  the  case  stated  in  these  pleadings,  the  plaintiffs  have 
a clear  right  of  action  ; otherwise  a covenant  for  title  would 
not  be  a covenant  running  with  the  land,  and  of  which  an 
asignee  can  have  the  benefit,  but  it  is  very  clear  that  it  is 
a covenant  of  that  kind.  Wolton’  case,  1 Anderson,  55 , 
and  Kingdon  v.  Nottle,  4 M.  &S.53,  already  referred  to,  fully 
support  this  action.  I cite  also — Fitz.  N.  B.  145;  Jen. 
kins’  Centuries,  6 PI.  24 ; Lucy  v.  Levington,  2 Le.  26  ; 
Platt  on  Covenants,  516  ; Co.  Litt.  384  (b). 

It  is  easy  to  distinguish  this  case  from  cases  of  collateral 
covenants  to  do  some  particular  act,  of  which  the  cove- 
nantee only  was  to  have  the  benefit,  and  of  which  there  is 
an  end  when  they  have  been  once  broken  ; and  of  cove- 
nants which  have  been  broken  in  the  time  of  the  covenantee 
and  when  the  breach  occasions  a damage  which  does  not 
in  its  nature  affect  the  assignee — of  which  cases  there  are 
many  examples  in  the  books. — Cro.  Eliz.  863. 

I consider  that  a covenant  for  title,  with  the  grantee  and 
his  assigns,  is  one  which  clearly  runs  with  the  land,  as  it 
equally  would  though  assigns  were  not  named  ; and  that 
the  grantee  assigning  his  supposed  estate,  his  assignee 
acquires  a right  to  sue  upon  the  breach  of  that  covenant, 
and  to  recover  damages,  when  he  shews  that  the  grantor 
had  either  no  title  or  not  a good  title  when  the  first  deed 
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was  made  by  him,  at  least  when  it  has  not  been  shewn  that 
either  of  the  deeds  must  have  been  wholly  inoperative  to 
pass  any  estate,  not  merely  by  reason  of  the  first  grantor 
having  no  interest  when  he  assumed  to  convey,  but  by  rea- 
son of  his  having  been  evicted  before  assignment. 

I lay  no  stress  on  the  fact  that  the  plaintiffs  in  this  ease 
are  the  trustees  of  the  covenantee,  holding  for  her  benefit 
and  suing  on  the  covenant  in  her  behalf,  because  it  is  the 
legal  and  not  the  beneficial  interest  in  the  covenant  which 
must  govern  in  court  of  law,  with  respect  to  the  party  who 
must  sue.  But  I consider  that  upon  a covenant  for  title,  it 
is  not  essential  that  the  person  who  sues  as  assignee  should 
shew  that  a legal  interest  passed  to  him  under  the  deed. 
His  cause  of  action  is  that  he  has  not  the  interest  which  he 
supposed  he  was  acquiring,  and  which  he  would  have  had 
if  the  title  of  the  covenantor  who  executed  the  first  deed 
had  been  good. 

The  third  objection  taken  by  the  defendant  is,  that  under 
the  second  deed  the  use  was  executed,  by  the  statute,  in 
Miss  Huson  and  her  intended  husband  ; and  that  the  legal 
estate  is  therefore  now  in  them,  and  that  they  only,  and  not 
the  trustees,  have  a right  to  sue  on  the  covenant. 

That  objection  is  grounded  on  a peculiarity  in  the  second 
deed,  namely,  that  it  does  not  express,  in  the  habendum^ 
that  the  bargainees  are  to  hold  the  land  “ to  their  use,^ 
This,  it  is  urged  is  a defect  in  the  conveyance ; and  that  the 
con.sequence  is,  that  no  use  being  declared  in  the  bargainees, 
but  the  land  being  conveyed  to  them  to  hold  upon  uses  which 
relate  to  Miss  Huson  and  the  intended  husband,  the  legal 
estate  under  the  statute  follows  the  use,  and  becomes 
vested  in  them  and  not  in  the  trustees.  There  can  be  noth- 
ing clearer,  however,  than  that  this  is  not  so. 

By  the  first  deed.  Miss  Huson,  reciting  that  she  is  pos- 
sessed of  this  land  in  her  own  right,  in  consideration  of  the 
intended  marriage  andfor  a further  pecuniary  consideration 
of  ten  shillings,  acknowledged  to  be  paid  by  these  plaintiffs, 
“ bargains  and  sells  this  land  to  them,  to  hold  to  them,  the 
bargainees,  their  heirs  and  assigns,  to  andfor  the  several  useSj 
upon  the  trusts,  and  for  the  intents  and  'purposes  therein  de- 
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clared;  which  uses, ‘trusts,  intents,  and  purposes,  it  is 
clear,  all  points  to  the  intention  that  it  is  through  the  hands 
of  the  trustees  the  husband  and  wife,  or  their  issue,  are  to 
Z'eceive  the  rents  and  profits,  and  not  that  the  legal  estate  is 
simply  to  he  held  by  the  trustees,  while  the  husband  and 
wife  or  their  children,  are  to  take  with  their  own  hands, 
and  immediately  from  the  estate,  the  rents  and  profits. 
This  is  clearly  a trust  and  not  an  use,  to  be  executed  under 
the  statute  in  the  cestuis  qui  trusts.  And  if  the  word  use  had 
been  nowhere  mentioned  in  the  deed,  yet  this  is  not  a case 
in  which  there  could  be  any  resulting  use  or  uses  by  impli- 
cation in  the  bargainor,  as  owner  of  the  estate,  because  that 
would  be  to  raise  a use  by  implication  contraiy  to  the  mani- 
fest intent  of  the  parties,  which  is  never  done. — Touch.  502, 
510.  In  this  case,  such  a construction  would  defeat  the 
very  object  of  the  protection  intended  to  be  affordM  to  the 
wife,  through  the  intervention  of  trustees. 

And  as  to  the  idea  that  the  legal  estate  could  not  be  in 
the  plaintiffs  under  the  second  deed,  for  want  of  words  in 
the  habendum  expressing  that  they  were  to  hold  it  ‘‘  to  their 
usej”  there  would  be  no  difficulty  in  that  respect,  if  Miss 
Huson,  the  bargainor,  had  had  a good  legal  estate  to  convey. 
That  an  estate  did  not  in  fact  pass,  we  must  take  upon  the 
plaintiffs’  own  shewing;  for  they  state  that,  at  the  time  cf 
the  conveyance,  the  whole  legal  estate  was  in  Williams. 
If  that  would  disable  these  plaintiffs  from  suing  as  assig- 
nees, upon  the  ground  that  the  land  did  not  pass  to  the 
plaintiffs,  and  that  the  covenant  therefore  could  not  run  with 
it,  their  action  would  fail  on  the  objection  which  has  been 
already  discussed;  but  there  can  be  no  doubt  that,  if  Miss 
Huson’s  title  had  been  good,  it  would  have  vested  under  the 
second  deed  in  the  trustees. 

There  is  no  occasion  to  declare,  in  a bargain  and  sale,  that 
the  estate  is  to  be  held  to  the  use  of  the  bargainees.  I mean, 
the  word  “ use  ” is  not  indispensable  ; for  the  pecuniary  or 
other  valuable  consideration,  however  small,  raises  the  use 
in  favor  of  the  bargainee  who  pays  it,  and  the  statute  does 
the  rest  by  transferring  the  use  into  possession. 

A bargain  and  sale  is  nothing  more  than  the  conveyance 
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of  the  use,  and  it  is  only  on  that  priticiple  that  it  has  any 
operation  by  the  aid  of  the  statute.  The  use,  which  of  itself 
arises  by  reason  merely  of  the  pecuniary  consideration,  ig 
executed  under  the  statute  upon  enrolment,  and  in  this 
country  upon  registry,  which  we  have  substituted  for  it. 

It  is  superfluous  in  any  deed  of  bargain  and  sale  to  ex- 
press that  the  land  is  to  be  held  to  the  use  of  the  bargainee, 
and  the  omission  of  any  such  declaration  is  no  defect ; for 
there  can  be  no  other  limitation  of  the  use  than  to  the  bar- 
gainee, neither  is  there  any  danger  that  where  it  is  omitted 
the  use  will  be  executed  in  favour  of  any  other  person,  in 
trust  for  whom  the  land  is  to  be  held  by  the  bargainee,  for 
that  would  bo  to  limit  an  use  upon  an  use  which  is  not  ad- 
mitted. 

The  use  in  the  bargainee  being  deemed  to  be  raised  upon 
the  principles  of  the  common  law,  by  the  pecuniary  consid- 
eration acknowledged  to  be  paid,  the  Statute  27  Henry 
VIII.,  ch.  10,  annexes  to  that  the  actual  seisin  and  legal 
estate;  and  it  is  the  peculiarity  of  this  mode  of  assurance  by 
bargain  and  sale,  which  in  itself  transfers  no  seisin,  but  is 
the  mere  conveyance  of  a use  to  the  bargainee,  that  the 
bargainee  can  hold  it  to  nobody’s  use  but  his  own,  and  that 
a limitation  to  the  use  of  any  other  person  would  be  void, 
as  being  a use  upon  a use. 

The  bargainee  holding  the  legal  estate  under  this  form  of 
conveyance,  as  the  grantee  of  a use  which  the  statute  has 
by  its  operation  transferred  into  possession,  may  hold  it  in 
trust  for  another  person,  and  upon  particular  uses  which 
are  in  effect  trusts,  but  he  cannot  hold  it  generally  to  the 
use  of  another  in  such  a sense  as  that  the  statute  can  exe- 
cute such  second  use. 

It  is  necessary  that  the  trustees  should  take  the  legal  es- 
tate in  this  case,  in  order  to  enable  them  to  perform  the 
trusts.  Harton  v.  Harton,  7 T.  R.  652,  and  a multitude  of 
other  cases,  might  be  cited  on  that  point.  There  was  no 
intent  to  convey  the  estate  to  the  use  of  Miss  Huson  and  her 
intended  husband,  in  the  sense  in  which  the  word  “ use  ” is- 
employed  in  the  Statute  of  Uses.  They  have  a trust  under 
the  deed,  not  a use  such  as  the  statute  could  execute.  This 
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is  perfectly  plain,  and  shews  the  distinction  between  a use 
and  a trust ; a distinction  which  was  adopted  and  acted 
upon  immediately  after  the  Statute  of  Uses,  and  on  which 
the  whole  system  of  trusts  as  distinguished  from  uses  is 
founded,  rendering  indeed  in  a great  measure  inoperative 
the  Statute  of  Uses  itself,  so  far  as  regarded  the  especial 
object  of  it. — See  4 Cruise,  1*78 ; Gilbert’s  Eep.  I’T ; 1 Cruise, 
431-9;  1 Aik.  591;  Lord  Eaym.  33;  1 Cruise,  458,  462; 
Forrest,  145;  2 P.  W.  14'7  ; 2 T.  E.  450;  1 Eq.  Ca.  Abr.  383; 
2 Taunt.  109. 

There  was  another  objection  taken  upon  the  demurrer, 
that  the  declaration  does  not  shew  that  Miss  Huson,  or  the 
plaintiffs,  may  not  have  been  seised  of  a good  estate  in  the 
land  at  the  time  this  action  was  brought.  It  is  urged  that 
they  may  have  had  their  title  made  good  since  the  covenant 
was  given,  and  either  before  or  after  the  assignment  to  the 
plaintiffs. 

The  answer  to  that  is,  that  if  the  fact  were  so,  it  should  be 
pleaded  by  the  defendant ; but,  if  pleaded,  it  would  not  be 
a bar,  since  the  covenant  would  nevertheless  have  been 
broken ; though  to  be  sure,  as  regards  these  plaintiffs,  if 
Miss  Huson  did  receive  a title  before  she  assigned  to  them, 
they  would  have  no  action  by  reason  of  a breach,  which 
could  in  that  case  be  no  injury  to  them. 

The  declaration,  however,  is  in  the  common  form  when 
the  assignee  is  suing,  and  is  upon  principle  sufficient. 

Per  Cur. — Judgment  for  the  plaintiffs  on  demurrer. 


Short  v.  McMullen. 

Plea  of  defendant's  hanlcruptcy — Demurrer. 

Held^  per  Cur.,  that  the  following  general  plea  of  bankruptcy,  “ that 
after  the  making  of  the  promise,  and  after  this  action  had  accrued, 
he  became  a bankrupt,  ” without  averring  that  he  became  a bankrupt 
before  action  brought — or  that  he  had  obtained  a certificate — was 
good  on  special  demurer. 

Declaration  on  the  common  counts. 

Plea ; that  after  the  making  of  the  promise,  and  after  this 
action  had  accrued,  the  defendant  became  a bankrupt. 

Demurrer  : because  the  plea  did  not  aver  that  the  defen- 
dant became  a bankrupt  befor  action  brought,  and  also 
did  not  aver  that  the  defendant  had  obtained  his  certificate. 
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Hawke  for  the  demurrer.  Dempsey  contra. 

The  cases  cited  on  the  argument  were — 3 Chit.  PI.  '79  ; 1 
Tjr.  437  ; 6 Moore,  495  ; 1 C & J.  549  ; 10  Moore,  246 ; 4 
T.  E.  156. 

Eobinson,  J.  C.,  delivered  the  judgment  of  the  court. 

The  defendant  pleads  that,  after  the  making  of  the  pro- 
mise and  after  this  action  accrued,  he  became  a bankrupt ; 
not  averring  that  he  became  a bankrupt  before  action 
brought,  nor  that  he  had  obtained  a certificate.  But  accord- 
ing to  the  case  of  Tower  v.  Cameron  and  Kennedy,  6 E.  E. 
413,  that  is  not  necessary.  The  circumstances  under  which 
it  is  permitted  to  the  defendant  to  plead  the  defence  in  this 
general  form,  are  left  to  be  proved  in  evidence. 

If  he  is  in  a condition  to  set  up  the  defence,  that  will 
appear  at  the  trial ; but  the  plea  itself,  supposing  him  enti- 
tled to  use  it,  is  authorised  to  be  framed  in  those  general 
terms.  • 

The  64th  clause  of  our  statute  7 Yic.  oh.  10,  appears  to 
give  the  bankrupt  the  privilege  of  pleading  in  the  general 
form,  under  the  same  circumstances'  as  it  could  have  been 
pleaded  in  England. 

Per  Cur. — Judgment  for  plaintiff  on  demurrer. 


Baby  et  al.  v.  Ardin. 

Pleadings. 

The  plaintiffs  sued  for  work  and  labour  as  attorneys  in  the  first  count, 
and  then  added  two  counts  for  money  paid,  and  an  account  stated, 
not  stating  by  or  with  them  as  attorneys.  The  defendant  pleaded  to 
the  whole  declaration,  as  if  the  plaintiffs  had  been  claiming  the  moneys 
as  attorneys — Held,  per  Cur. , plea  bad. 

Declaration : 1st  count  for  work  and  labour  as  attorneys, 
2nd  count — money  paid. 

3rd  count — account  stated. 

It  was  net  stated  that  the  money  was  paid  by  the  plain- 
tiffs,  in  the  2nd  count,  as  attorneys)  or  the  account  stated,  in 
the  last  count,  with  the  plaintiffs  as  attorneys. 

The  defendant,  however,  pleaded  to  the  2nd  and  last 
count,  as  if  the  moneys  were  claimed  by  the  plaintiffs,  in 
those  counts,  as  attorneys,  to  which  the  plaintiffs  demurred. 
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Cameron^  Q.  C.,  for  the  demurrer.  Becher  contra. 

The  authorities  cited  were— Donelly  v.  Davidson,^  in  our 
court ; 15  Law  Jl.  Q.  B.  364 ; Bowl.  360. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plea  is  clearly  bad,  for  it  states  that  the  moneys,  in 
the  2nd  and  last  counts  of  the  declaration,  are  claimed  by 
the  plaintiffs  to  be  due  to  them  for  work  and  labour  as  attor- 
neys; whereas  the  declaration  states  nothing  of  the  kind. 
If  the  moneys  were  due  on  that  account,  the  defendant 
should  have  said  so,  and  framed  his  plea  accordingly  ; but 
it  is  incorrect  to  say  that  the  plaintiffs  claim  the  money  on 
that  account,  for  they  do  not. 

Per  Cur. — Judgment  for  the  plaintiff  on  demurrer. 

R.  & J.  W.  BEI^PSEY  V.  WiNSTANLEY. 

Pleadings. 

A plea,  that  there  was  no  written  contract  as  required  by  the  Statute 

of  Frauds  is  bad,  as  amounting  to  a denial  of  the  contract. 

A plea  that  a copy  of  the  attorney’s  bill  was  not  delivered  according  to 

the  statute,  is  not  a plea  to  the  merits  ; judgment  for  the  plaintiff, 

therefore,  on -this  plea,  is  no  bar  to  a second  action. 

Beclaration : special  assumpsit  by  attorneys  against  de- 
fendant, upon  his  promise  that  if  plaintiffs  would  conduct 
the  petition  of  an  insolvent  debtor  for  his  discharge,  he,  the 
defendant,  would  be  answerable  for  the  costs. 

2nd  plea:  that  there  was  no  written  contract,  as  required 
by  the  Statute  of  Frauds. 

3rd  plea : traversed  the  fact  of  plaintiffs’  procuring  the 
insolvent’s  discharge. 

4th  plea : a long  plea,  averring  in  substance  certain  facts, 
shewing  that  a former  action,  which  had  been  brought  for 
the  same  demand,  was  held  by  the  court  to  have  been 
brought  too  soon,  that  is,  before  any  copy  of  the  attorney’s 
bill  had  been  served,  as  the  statute  requires. 

Bemurrer  to  2nd  plea:  that  it  was*  an  argumentative 
general  issue. 

To  3rd  plea  : that  it  traversed  an  immaterial  fact. 

To  4th  plea:  that  the  facts  alleged  therein  amounted  to 
no  defence  at  law. 

jEccles  for  the  demurrer.  Crooks  contra. 

27  6 U.  C.  Q.  B. 
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The  cases  cited  were — 2 U.  C.  E.  401 ; Chit.  jr.  Prc.  308 
4 Bing..  470;  2 A.  & E.  78;  2 B.  & Al.  662. 

Eobinson,  C,  J.,  delivered  the  judgment  of  the  court. 

The  2nd  plea,  which  sets  up  that  there  was  no  written 
contract,  as  required  by  the  Statute  of  Frauds,  is  bad,  as 
amounting  to  a mere  denial  of  the  contract — an  argumenta- 
tive general  issue*  It  was  so  held  by  us  in  Birdsall  v.  Darling, 
2 U.  C.  E.  401,  on  the  authority  of  English  decisions  there 
referred  to.  It  had  in  several  cases  in  England  been  held 
otherwise,  and  I confess  I think  it  would  have  been  better 
if  those  decisions  had  been  adhered  to. 

The  3rd  plea  is  clearly  bad  in  substance,  being  no 
defence  against  the  demand.  It  assumes  that  an  attorney 
can  only  be  entitled  to  his  reward  when  his  services  are 
successful.  The  jDlaintitfs  have,  without  necessity,  set  forth 
in  the  declaration  that  they  did  procure  the  discharge  of 
Stephenson  ; but  the  defendant  cannot  rest  his  defence  on 
a denial  of  that  unnecessary  allegation.  The  promise  is 
not  so  stated  in  the  count  as  to  make  the  fact  of  procuring 
Stephenson’s  discharge  a condition  precedent  to  the  plain- 
tiff’ right  to  sue.  Indeed,  this  plea  was  given  up  on  the 
argument. 

The  4th  plea  is,  in  our  opinion,  bad  both  in  form  and  sub- 
stance. It  is  so  framed  as  not  to  be  intelligible  ; the  de- 
fendant speaking  sometimes  of  the  plea  which  was  pleaded 
in  the  former  action,  as  if  it  were  pleaded  in  this  ; and  in 
substance  the  plea  is  no  defence,  for  it  only  amounts  to  this, 
that  a former  action,  which  had  been  brought  for  the  same 
•demand,  was  held  by  the  court  to  have  been  brought  too 
soon,  that  is,  before  any  copy  of  the  attorneys’  bill  had  been 
served,  as  the  statute  requires.  The  omission  to  serve  a 
copy  of  the  bill  could  only  prevent  the  phiintiffs  from  re- 
covering in  that  action,  and  it  was  not  a judgment  against 
the  plaintiffs  on  the  merits. 

In  Beck  v Mordaunt,  4 Doug.  113,  the  court  determined^, 
that  a plea  that  a copy  of  the  attorneys’  bill  had  not  been 
delivered  according  to  the  statute,  could  not  be  treated  as  a 
plea  on  the  merits. 

Per  Cur. — Judgment  for  plaintiffs  on  demurrer.. 
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Parke  et  al.  y.  Davis  et  al. 

Pleadings, 

In  case  by  the  plaintiffs  in  ejectment  against  A.  and  B.,  as  common  car- 
riers, for  not  delivering  within  a reasonable  time  the  record  of  Nisi 
Prius,  at  the  assize  town — Held,  'per  Cur.,  that  it  was  not  competent 
for  the  defendants  to  put  in  issue  the  plaintiffs’  title  to  the  land. 
Where  severah defendants  are  charged  as  common  carriers  in  case,  and 
they  plead,  traversing  only  the  delivery  to  them  of  the  parcel,  with- 
out saying  “or  any  or  either  of  them” — Held,  per  Cur,,  plea  good. 

Declaration:  case  against  defendants  as  common  carriers 
for  not  carrying,  within  a reasonable  time,  for  the  plaintiffs, 
who  were  plaintiffs  in  an  ejectment  suit,  the  nisi  prius  re- 
cord from  Hamilton  to  Simcoe,  whereby  the  plaintiffs  lost 
the  assizes,  &c. 

2nd  plea  : traverse  of  the  delivery  and  receipt  of  the  par- 
cel to  and  by  the  defendants,  without  adding  or  any  or 
either  of  them.” 

3rd  plea:  traverse  of  plaintiffs’  title  to  the  lands  sued  for 
in  the  ejectment. 

Demurrer  to  2nd  plea : because,  this  being  an  action  of 
tort,  the  plaintiff’s  had  a right  to  recover  against  some  of  the 
defendants,  although  the  parcel  was  not  delivered  to  or  re- 
ceived by  all  of  them. 

To  3rd  plea:  because  it  traversed  an  immaterial  issue. 

D.  B.  Read  for  the  demurrer.  JPreeman,  of  Hamilton, 
contra. 

The  cases  cited  were — 1 P.  & D.  9 ; 3 U.  C.  E.  360  ; 1 
Bing.  K 0.  323  ; 2 U.  0.  E.  257  ; 13  M.  & W.  30  ; 5 B.  & 
Ad.  395. 

Eobinson,  J.  C.,  delivered  the  judgment  of  the  court. 

The  3rd  plea  is  no  doubt  bad.  It  was  not  competent  'o 
the  defendants  to  put  the  plaintiffs  to  the  proof  of  their  title, 
and  it  is  absurd  indeed  to  see  any  semblance  of  attempting 
to  form  such  an  issue  in  such  a case. 

As  to  the  2nd  plea,  the  plaintiffs  charge  the  defendants 
clearly  on  their  duty  only  as  common  carriers.  The  action  is 
in  case  and  not  in  assumpsit ; and  so  far  as  the  form  of  action 
therefore  is  concerned,  the  verdict  might  be  against  any  one 
or  more  of  the  defendanls,  acquitting  others. 

But  the  plea  denying,  as  it  does,  only^  the  receipt  of  the 
parcel,  admits  that  the  defendants  were  common  carriers 
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and  jointly  chargeable  in  that  capacity  in  respect  to  the 
parcel,  if  they  had  received  it.  This  being  so,  a delivery  of 
the  parcel  to  one  would  be  a delivery  to  all : and  there  is 
therefore  no  difference  between  the  denial  of  a delivery  to 
.any,  and  of  a delivery  to  all. 

It  seems  to  me  that  the  traverse  of  the  alleged  delivery  to 
and  receipt  by  the  defendants  is  sufficient,  without  adding 
ithe  words  or  any  or  either  of  them.” 

Per  Cur, — Judgment  for  defendants  on  demurrer. 


Rockwell  v.  Murray. 

To  an  action  of  trespass  for  breaking  and  entering  plaintiff’s  house — the 
defendant  pleaded  that  the  plaintiff  was  violently  assaulting  his  (the 
plaintiflTs)  wife  and  child — and  that  he  entered,  &c.,  as  he  lawfully 
might  do,  to  prevent  the  plaintiff  committing  the  said  breach  of  the 
peace  : Held  per  Cur, — Plea  bad  in  substance. 

Trespass,  for  breaking  and  entering  plaintiff’s  house. 

Plea. — That  at  the  time  of  the  committing  of  the  said  sup- 
posed trespasses,  in  the  declaration  mentioned;  to  wit,  on 
the  day  and  year  last  aforesaid,  the  plaintiff  was  conducting 
himself  in  the  said  dwelling  house,  in  which,  &c.,  in  a vio- 
lent and  outrageous  and  riotous  manner,  and  was  assaulting 
the  wife  and  child  of  him,  the  said  plaintiff,  and  the  defen- 
dant committed  the  said  supposed  trespasses,  as  in  the  dec- 
laration mentioned,  as  he  lawfully  might,  to  prevent  the 
plaintiff  committing  the  said  breach  of  the  peace,  against 
the  said  wife  and  child  of  the  plaintiff ; and  this  the  defen- 
dant is  ready  to  verify,  &c. 

Demurrer. — Because  plea  no  justification. 

Mead,  for  the  demurrer.  D.  G.  Miller,  of  Woodstock, 
contra.  The  cases  cited  were — 1 T.  E.  334 ; 2 B.  & P.  260 ; 
*7  Scott,  936. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  all  clearly  of  opinion  that  this  plea  is  bad.  It  is 
only  necessary  to  read  the  pleadings  and  the  judgment  in 
the  case  of  Handcock  v.  Baker,  and  others,  2 B.  & P.  262,  to 
gee  in  how  many  points  this  plea  fails. 

If  the  facts  stated  in  this  plea  were  held  to  be  a legal 
Justification  for  any  person  not  a peace  officer  breaking 


NORDHEIMER  ET  AL  V.  O’REILLY  ET  AL. 


413’ 


into  his  neighbour’s  house,  there  would  bo  little  reality  in 
the  security  which  the  law  is  supposed  to  afford  for  the 
peaceable  possession  of  one’s  dwelling. 

Ter  Gut. — Judgment  for  plaintiff  on  demurrer. 


ISToRDHEIMER  ET  AL.  V.  O’ReILLY  ET  AL. 

The  defendants  were  sued  as  maker  and  endorser  of  a note,  under  the 
statute  3 Vic.,  ch.  8 — the  declaration,  after  setting  out  the  note  and 
endorsement,  stated  the  defendants  liability,  thus  : ‘ ‘ whereby  the  de- 
fendants  became  liable,  &c.,  Held  'per  Cur. — on  special  demurrer — dec- 
laration bad,  in  not  alleging  according  to  the  form,  a joint  and  several 
liability. 

Declaration. — Indorsee  against  maker  and  indorser  of  a 
note,  where,  after  setting  out  the  note  and  endorsement, 
it  was  added,  whereby  the  defendants  became  liable,  &c. 

Demurrer. — Because,  the  defendants  being  sued  under 
the  form  given  by  the  statute  3 Yic.,  ch,  8,  the  liability  of 
defendants  was  not  alleged  to  be  joint  and  several,  as  it 
should  be. 

Richards,  for  the  demurrer.  Hawhe,  contra.  The  cases 
cited  were — 4 XJ.  C.  E.  145  ; 2 U.  0;  E.  139  ; 3 Yic.,  sec,  2.,. 
ch.  8. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  this  case  the  point  is  exactly  the  converse  of  that  in 
the  Bank  of  Upper  Canada  v,  Gwynne  et  ah,  4 U.  C.  E.  145, 
There  the  plaintiffs  suing  in  one  action  several  persons  who 
had  jointly  accepted  a bill,  averred  that  by  so  accepting, 
“ they  became  jointly  and  severally  liable,”  which  was  re- 
pugnant to  the  law  and  fact  of  the  case. 

There  the  form  given  in  the  statute  3 Yic.,  ch.  8,  was* 
thoughtlessly  followed  in  a case  to  which  that  form  was  in 
the  nature  of  things  inapplicable,  and  by  stating  the  con- 
tract as  it  was  there  stated,  the  legal  effect  of  the  evidence 
was  misrepresented,  for  the  statute  was  never  intended  to 
make  such  a change  in  the  law,  as  that  joint  makers  or 
indorsers  of  a note  or  bill  should  be  treated  as  several  con- 
tractors. That  would  be  introducing  confusion,  as  regards 
the  defences  that  might  be  set  up. 

So  here  the  plaintiffs,  in  a case  which  evidently  must 
come  under  the  statute  3 Yic.,  ch.  8,  depart  from  the  form 
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permitted  by  the  statute  in  a point  which  we  think  we  can- 
not treat  as  wholly  immaterial,  for  instead  of  averring  that 
the  defendants  became  jointly  and  severally  liable,  and  that 
they  jointly  and  severally  promised  to  pay  as  the  form  runs, 
this  declaration,  after  stating  the  making  of  the  note  by  one 
defendant,  and  the  endorsement  by  another,  merely  alleges 
that  the  defendants  became  liable  to  pay,  and  that  they 
promised  to  pay  the  money  to  the  plaintiffs,  which  form  of 
words,  in  matters  of  contract,  imports  a joint  liability  only; 
and  that  is  not  the  footing  on  Vvdiich  the  statute  places  the 
defendants. 

We  do  not  say  that  if  this  declaration  had  not  been  de- 
murred to,  we  might  uot,  on  the  facts  stated  in  this  record, 
have  treated  the  defendants  as  being  in  fact  severally  as 
well  as  jointly  liable,  but  we  think  it  right  that  the  form 
given  by  the  statute  should  be  adhered  to  on  the  point  in 
question,  because  it  shows  the  object  and  effect  of  the 
provision,  and  states  truly  on  the  record  the  nature  of  the 
liability  of  the  parties. 

Fer  Cur. — Judgment  for  the  defendants  on  demurrer. 


German  v.  Grooms. 

Dower — Statute  of  Limitations. 

Our  statute  4 Wm.  IV.  ch.  11,  makes  the  remedy  for  dower  subject  to 
limitation,  in  point  of  time. 

The  right  to  dower  commences  on  the  death  of  the  husband,  and  must 
be  brought  within  20  years  from  that  time. 

Declaration. — Action  of  dower. 

Plea. — That  the  demandant’s  right  to  bring  her  action 
for  dower,  accrued  to  her  more  than  20  years  before  the 
commencement  of  this  action. 

Demurrer  to  plea. — That  the  statute  of  limitations  does 
not  apply  to  an  action  of  dower. 

McKenzie^  of  Kingston,  for  the  demurrer.  BichardSy 
contra. 

The  following  authorities  were  cited — Park  on  Dower  ; 
2 Saund.  46 ; 2 B.  & C.  ^25  ; 6 M.  & W.  122  ; 4 Wm.  lY 
ch.  11,  secs.  14,  16,  1*7  and  59. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 
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We  consider  that  the  claim  to  dower  comes  under  that 
article  of  the  ll’th  sec.  of  our  statute  4 Wm.  lY.  ch.  1, 
which  says,  ‘‘that  when  the  estate  or  interest  claimed  shall 
have  been  an  estate  or  interest  in  reversion  or  remainder 
ov  other  future  estate  or  and  no  person  shall  have 

obtained  the  possession  or  receipt  of  the  profits  of  such 
land,  or  the  receipt  of  such  rent,  in  respect  of  such  estate 
or  interest,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  such  estate  or  interest  became 
an  estate  or  interest  in  possession.” 

The  widow’s  interest  or  estate  became  first  consummate 
on  the  death  of  her  husband  ; and  no  person  having  yet 
obtained  possession  or  received  any  profits  in  respect  of 
such  interest  from  the  death  ot  her  husband,  her  right  must 
be  deemed  to  have  accrued  from  the  time  when  her  estate  or 
interest  became  consummate.  Her  right  to  a remedy  is  then 
perfect ; and  the  provision  in  the  16th  clause,  that  no  person 
«hali  bring  an  action  to  recover  any  land  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  bring  such 
action  first  accrued  to  the  person  bringing  the  same,  seems 
clearly  to  apply  to  her  case  ; for  the  59th  section  of  the  sta- 
tute declares  that  the  word  “land”  shall  extend  to  any  estate 
for  life  or  lives. 

The  14th  section  of  the  statute  shews  a clear  intention 
that  the  remedy  for  dower  shall  be  subject  to  limitation  in 
point  of  time. 

We  are  of  opinion  that  the  tenant  is  entitled  to  judgment 
on  the  demurrer  to  the  third  and  fourth  pleas. 

Per  Gur. — Judgment  for  the  defendant  on  demurrer. 


Hicolls  v.  Madill. 

.The  condition  of  a bond  must  be  construed  as  a whole,  and  any  appar- 
ent repugnance  may  be  reconciled  by  giving  the  condition  effect  ac- 
cording to  the  intent  appearing  on  the  face  of  the  whole  instrument. 

To  bring  the  giving  of  a note  in  payment  for  land  within  the  statute  32 
Henry  VIII. , ch  9,  care  must  be  had  to  charge  enough  to  meet  the 
provisions  of  the  statute.  Where  therefore  the  defendant  merely 
. averred  that  the  plaintiff  was  not,  for  a year  next  before  the  bargain, 
“in  receipt  of  the  rent  and  profits,”  without  saying  that  he  was  not 
“ in  possession  of  the  land,”  or  “of  the  reversion  or  remainder  there- 
of ” — Held,  per  Gur.,  plea  bad. 

Declaration : 1st  count,  debt  on  bond ; the  condition  of 
which  was  set  out  on  oyer.  2nd  count,  on  a promissory  note. 
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Demurrer  to  1st  count ; that  by  the  conditions  of  the  bond 
as  set  out,  it  appeared  the  time  for  payment  had  not  elapsed. 

Plea  to  2nd  count : that  he  made  and  delivered  the  pro- 
missory note  in  that  count  mentioned,  for  and  on  account  of 
and  in  part  payment  of  the  price  of  a certain  parcel  or  tract 
of  land  and  premises,  which  the  plaintiff,  before  the  making 
of  the  said  promissory  note,  to  wit,  on  the  day  of  the  making 
of  the  same,  sold  and  bargained  to  the  defendant,  and  to 
which  the  plaintiff  then  pretended  to  have  title  ; and  the 
defendant  saith  that  neither  the  plaintiff,  nor  any  person  or 
persons,  by,  through,  or  under  whom  he  claimed,  had  at 
the  time  of  such  sale  and  bargain  any  right  or  title  to  the 
said  land,  or  any  part  thereof,  nor  had  he  or  they  or  any 
such  person  been  in  receipt  of  the  rents,  issues,  or  profits 
thereof,  or  any  part  thereof,  for  the  space  of  one  whole 
year  next  before  the  time  of  such  sale  and  bargain,  but  that 
the  right  or  title  of  the  plaintiff  in  and  to  the  said  land  and 
premises  was  a mere  pretended  right  or  title,  and  the  sale 
and  bargain  aforesaid  was  contraiy  to  the  form  of  the  sta- 
tute in  that  behalf,  and  wholly  void  ; wherefore  the  defen- 
dant saith  that  there  was  no  consideration  for  the  making 
or  delivery  of  the  said  promissory  note,  and  this  he  is  ready 
to  verify,  &c. 

Demurrer  to  plea  to  2nd  count ; because  it  does  not 
admit  of  the  plaintiffs’  taking  thereon  any  certain  issue,  in- 
asmuch as  the  plaintiffs’  right  and  title  to  the  said  lot  may 
not  have  been  a perfect  right,  but  an  imperfect  one,  forming 
nevertheless  a sufficient  consideration  for  the  plaintiffs’ 
recovering  from  the  defendant  the  said  note ; and  also  be- 
cause it  does  not  state  that  neither  the  plaintiff  nor  any 
other  person,  &c,,  had  at  the  time  of  the  sale  been  in  pos- 
session of  the  said  land,  nor  of  the  reversion  thereof,  for  one 
whole  year  next  before  the  said  bargain,  but  only  that  they 
had  not  been  in  receipt  of  the  rents  or  profits  thereof,  &c. 

Hawke  opposed  demurrer  to  the  declaration  and  sup- 
ported the  demurrer  to  the  2nd  plea.  Modes  contra.  No 
cases  cited. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  declaration,  in  our  opinion,  shews  a good  cause  of 
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action,  when  read  in  connection  with  the  condition  of  the 
bond,  as  set  out  on  oyer. 

We  must  construe  the  condition  as  a whole,  and  reconcile 
any  apparent  repugnance  by  giving  it  effect  according  to 
the  intent  appearing  on  the  while  instrument ; and  it  is  plain 
that,  under  the  condition  several  sums  have  become  payable 
before  this  action  was  brought.  The  11th  day  of  February, 
1840,is  mentioned  as  the  period  when  all  the  money  is  to  be 
paid  ; and  the  bond  is  only  subject  to  defeasance  by  its  being 
paid  in  the  mean  time,  according  to  the  terms  of  the  condi- 
tion, which  it  never  can  be  if  the  periods  have  already 
past  when  several  of  the  payments  were  to  be  made,  and  if 
these  are  not  yet  made.  The  bond,  therefore,  for  all  that  is 
shewn,  may  be  in  full  force  and  not  capable  of  being  defeat- 
ed by  a performance  of  the  condi  Jion,  and  the  plaintiff  may 
assign  such  breaches  as  will  shew  that  he  had  a good  right 
of  aciion  underit. 

As  to  the  second  plea,  which  the  plaintiff  had  demurred 
to,  it  is  in  our  opinion  insufficient;  for  though  it  relies  upon 
shewing  that  the  Iransaciion  out  of  which  the  note  arose 
was  void,  under  the  stalule  32  Henry  ¥111.  ch.  9,  it  does 
not  chai  ge  onough  to  bring  the  c‘?se  within  the  statute  since 
it  does  not  aver  that  the  plaintiff  was  not,  for  a year  next 
before  the  lime  of  the  bargain,  “m  possession  of  the  land,’^ 
or  of  the  reversion  or  remainder  thereof ^ hut  merely  that  he 
had  not  been  in  receipt  of  the  rents  and  profits  of  the  land 
for  a year. 

The  plea  is  not  excepted  to  as  being  double. 

We  think  the  plaintiff  is  entitled  to  judgment  on  the  de- 
murrer. 

Per  Cur. — Judgment  for  plaintiff  on  demurrer. 


Bradford  et  al.  v.  O'Brien. 

Where  the  plaintiff  sets  out  t]>.e  consideration  on  which  the  defendant’s, 
promise  was  made — a plea  by  the  defendant,  “that  there  was  not  at 
any  time  cay  consideration  for  maLL'g  the  promise” — is  bad. 

If  ths  plaintiff  parts  with  any  thing  that  is  of  value  to  himself,  to  obtain 
the  defendant’s  promise,  that  fo ‘ms  a valid  cons'dex\afion  for  the  pro- 
mise, though  the  thing  parted  with  may  be  of  no  legal  value  in  the 
defendant’s  hands. 

An  uncertainty  in  the  statement  of  a part  of  the  consideration  for  the 
defendant’s  promise,  with  respect  to  a part  only  of  the  plaintiff’s  de- 
mand, does  not  make  the  declaration  bad  on  general  demurrer. 
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Declaration. — Special  assumpsit;  For  that  whereas  the 
defendant  heretofore,  to  wit,  19th  December,  1842,  in  con- 
sideration that  the  plaintiffs  had  then  delivered  to  the  said 
defendant,  a certain  note  which  the  plaintiffs  then  held 
a2;ainst  one  A,  Ladd,  on  which  said  note  there  was  a balance 
due  the  plaintiffs  by  the  said  A.  Ladd,  on  the  1st  of  Septem- 
ber, 1842,  of  $400.33,  which  said  plaintiffs  aver  is  equal  to 
the  sum  of  100^,  Is.  'Id.,  of  lawful  money  of  Canada,  and 
which  said  note  was  of  great  value,  to  wit.,  of  the  value  of 
100/.  Is.  'Id,  of  lawful  money  of  Canada  ; made  his  certain 
agreement  in  writing,  having  date  the  19th  of  December, 
aforesaid,  and  thereby  promised  to  pay  to  the  plaintiffs  the 
sum  of  100/.  Is.  '7d.,  in  Michigan  treasury  warrants,  being 
the  said  balance  due  on  the  said  note  to  the  plaintiffs,  as 
aforesaid,  by  the  said  A.  Ladd ; and  also,  thereby  promised 
to  pay  the  plaintiffs  a balance  of  account  which  the  plaintiffs 
then  had  against  the  said  A.  Ladd,  of  $5*7. ^7,  which  the 
plaintiffs  aver  is  equal  to  the  sum  of  14/.  8s.  lOd,  being  the 
balance  of  the  said  account,  in  warrants,  to  wit,  Michigan 
treasury  warrants,  the  said  sum  of  100/.  Is.  'Id.,  being  the 
balance  of  the  said  note,  as  aforesaid,  which  the  plaintiff’s 
held  against  the  said  A.  Ladd,  and  the  said  sum  of  14/.  18s. 
lOt/.,  being  the  balance  of  the  said  account  which  the  plain- 
tiffs held  against  the  said  A.  Ladd,  as  aforesaid,  amounting 
in  the  whole  to  a large  sum  of  money,  to  wit, the  sum  of  114/. 
10s.  5d,  the  said  plaintiffs  aver  was  to  have  been  paid  by  the 
said  defendant,  to  the  said  plaintiffs,  within  a reasonable 
time  from  the  time  of  the  making  of  the  said  defendant’s 
agreement,  as  aforesaid;  and  the  plaintiffs  further  aver,  that 
although  a reasonable  time  for  the  payment  of  the  said 
several  sums  of  money,  as  aforesaid,  by  the  defendants,  hath 
long  since  elapsed,  yet  the  defendant  not  regarding  his  pro- 
mise and  undertaking,  has  not  as  yet  paid  to  the  said  plain- 
tiffs the  sum  of  100/.  Is.  'Id.,  in  Michigan  treasury  warrants, 
or  in  any  other  way  or  manner  whatever;  nor  the  said  sum 
of  14/.  8s.  lOd.,  the  balance  of  plaintiff’s  account  against  the 
said  A.  Ladd,  in  current  money,  if  enough  should  bo  collect- 
ed, if  not,  in  warrants,  to  wit,  in  Michigan  treasury  war- 
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rants,  as  aforesaid,  or  in  any  other  way,  or  either  of  the 
said  ^moneys,  or  any  part  thereof;  but  the  defendant  to 
pay  the  same  or  any  part  thereof,according  to  the  tenor  and 
effect  of  the  defendant’s  agreement,  hath  wholly  neglected 
and  refused,  and  still  doth  neglect  and  refuse,  although  the 
said  plaintiffs  have  always  been  ready  and  willing  to 
receive  the  same,  as  aforesaid,  by  means  whereof  the 
plaintiffs  have  been  deprived  of  the  use  and  benefit  of  the 
said  Michigan  treasury  warrants  and  current  money,  and 
are  otherwise  injured. 

There  was  a second  count  in  the  declaration  not  varying 
materially  from  the  first. 

3rd  Plea. — That  there  was  not  at  any  time  any  considera- 
tion or  value  for  the  defendant’s^  making  the  said  promise 
in  those  counts  mentioned,  or  either  of  them,  or  any  part 
thereof ; and  this  the  d efendant  is  ready  to  verify,  &c. 

4th  Plea. — A special  plea,  the  effect  of  which  was  to  set 
iij)  a verbal  understanding,  varying  and  controlling  the 
written  promise  mentioned  in  the  declaration. 

Demurrer  to  3rd  and  4th  pleas. 

The  defendant  excepted  to  the  declaration,  principally  on 
the  ground  that  no  legal  consideration  was  shewn  for  the 
promise, 

McLean,  for  the  demurrer.  Hagarty,  contra. 

The  cases  cited  on  the  argument  were — 1 Bing.  N.  S.  587  ; 
1 Saund.  211  (6);  2 Saund.  137  (2);  3 P.  & D.  286  ; Cro.  Jac. 
342;  8 Bing.  N.  C.  710;  5 B.&0.83;  8 A.  & E.  743 ; 3 
Q.  B.E.  34;  15  M.  &W.  673. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  all  of  opinion  that  the  3rd  and  4th  pleas  are  bad. 

The  declaration  having,  in  both  the  counts  which  are 
answered  by  the  3rd  plea,  set  out  the  consideration  on 
which  the  defendant’s  promise  was  made,  the  defendant 
should  have  demurred  if  the  consideration  set  out  was 
insufficient,  or  should  have  traversed  the  consideration 
alleged,  if  such  consideration  was  not  in  fact  given.  The 
third  plea,  therefore,  which  avers  “ that  there  was  not  at 
any  time  any  consideration  for  making  the  promise,  is 
olearly  bad. 
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The  4th  plea  is  insufficient  an  several  grounds,  one  of 
which  is,  that  it  sets  up  a verbal  undertaking  to  varj  and 
control  the  terms  of  a written  promise.  If  the  defendant 
did,  as  he  admits,  promise  in  writing  that  he  would  pay  the 
sums  mentioned  in  treasury  warrants,  he  cannot  be  al- 
lowed to  set  up  that  there  was  a verbal  understanding: 
between  him  and  the  plaintiffs,  under  which  the  agreement 
was  to  he  binding  or  not,  according  as  the  defendant  might 
or  might  not  be  able  to  collect  the  debts  due  to  Ladd. 
There  are  several  absurdities  in  the  plea,  among  which  is- 
this,  that  the  defendant  would  seem  to  be  representing 
himself  as  acting  in  the  capacity  of  executor  of  a will  made 
by  an  attainted  person,  who  by  law  could  make  no  will  dis- 
posing of  his  property. 

But  it  seemed  to  be  almost  conceded  on  the  argument, 
that  the  pleas  could  neither  of  them  bo  supported,  and  the 
defendant  applies  himself  rather  to  the  task  of  showing  the^ 
declaration  insuflScient. 

It  appeared  to  me,  on  the  argument,  that  some  of  his  ob- 
jections would  be  tenable,  but  after  the  best  consideration  I 
could  give  to  the  case,  I do  not  feel  warranted  in  holding 
either  count  to  be  insufficient  on  general  demurrer. 

It  has  been  contended,  that  there  is  no  legal  consideration 
stated;  but  it  is  averred  that  then,  that  is,  at  the  time  of  the 
transaction,  the  plaintiff  delivered  to  the  defendant  a note- 
which  he  held  against  Ladd,  and  on  which  nearly  10^?.  waa 
due  to. plaintiff.  It  is  not  stated  that  the  note  so  given  up  by 
the  plaintiff  to  the  defendant  was  a promissory  note,  trans- 
ferrable  by  delivery,  and  therefore  of  any  certain  value  to- 
the  defendant;  but  that  is  not  necessary,  for  if  the  plaintiff, 
in  order  to  obtain  the  defendant’s  promise,  parted  with  any 
thing  that  was  of  value  to  himself,  that  would  constitute  a 
valid  consideration,  though  the  thing  so  given  up  would  be 
of  no  legal  value  in  the  defendant’s  hands. 

There  are  many  cases  collected  in  Com.  Digest,  Action 
upon  Assumpsit  B.,  which  have  been  decided  upon  this  prin- 
ciple. I refer  to  Mallery  v.  Lane,  Cro.  Jac.  342,  as  one  of 
these  cases,  and  a number  of  others  might  be  referred  to. 

It  is  well  enough  stated,  I think,  in  both  counts,  that  the 
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iplaintiff  gave  to  the  defendant  notes  which  he  held  against 
i/add  for  a sum  of  money,  as  the  consideration  for  the  defen- 
dant making  the  promise  stated,  which  was  that  he  would 
pay  the  plaintiff  a certain  amount  in  Michigan  treasury 
bonds.  The  defendant  in  his  fourth  plea  treats  the  pro- 
mise as  made  in  the  sense  the  defendant  states  it — that  is, 
fas  an  engagement  to  pay  in  treasury  bonds,  and  made  in 
return  for  a valid  cansideration ; but  he  seeks  to  avoid  it  by 
an  insufficient  plea  of  subseq^uent  failure  of  consideration 
imixed  with  an  alleged  understanding  that  the  promise  was' 
mot  absolute  but  conditional^  -and  this  amounts  to  the  gene- 
ral issue. 

With  respect  to  part  of  the  consideration  and  promise — 
namely,  the  amount  of  the  balance  of  account,  the  dedara- 
:tion  is  no  doubt  very  informal,  for  it  speaks  of  the  plaintiff 
having  delivered  to  the  defendant  “ a balance  of  an  account  j" 
which  he  he^d  against  Ladd  ,;  and  it  is  impossible  to  say 
what  the  plaintiff  means  by  that,  whether  merely  an  account 
on  paper,  on  which  such  a balance  was  stated,  or  something 
-else ; but  any  uncertainty  in  that  ssatement  would  not  war- 
rant us  in  holding  that  either  count  contains  no  good 
statement  of  a cause  of  action,  for  that  defect  goes  only  to  a 
part  of  the  consideration,  and  concerns  only  a part  of  the 
demand. — Oro.  Eliz.  ^59,  848  ; Com.  Dig.,  Action  upon  the 
Case  upon  Assumpsit  B.  13.  Upon  the  whole,  though  the 
declaration  has  seemed  to  us  to  afford  much  room  for  ques- 
tion, we  are  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. 

The  pleas,  we  have  no  doubt  are  bad. 

Per  Cur. — Judgment  for  plaintiff  on  demurrer. 


Myers  v.  Wilkins, 

Promissory  NotCy  payable  to  the  order  of  the  plaintiff— Pleadings. 

.A  note,  payable  to  a person  or  his  order,  or  to  the  order  of  a person, 
means  the  same  thing,  and  may  be  sued  upon,  stating  it  either  way. 
Where  a note  is  drawn  payable,  “to  the  order  of  the  plaintiff,”  it  need 
not  be  endorsed  by  the  plaintiff  to  himself,  to  give  it  the  effect  of  a 
note  payable  to  the  plaintiff. 

Declaration. — Payee  against  maker  of  a promissory  note, 
* alleging  that  dhe  defendant  made  his  note,  &c.,  and  thereby 
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promised  to  pay  to  the  order  of  the  'plaintiffs  c&c.;  and  then 
averring,  that  the  defendant  then  delivered  the  said  note  to 
the  plaintiff,  and  promised  to  pay  the  same  according  to  the 
tenor  and  effect  thereof. 

Demurrer  to  declaration. — Because  there  is  not  anything 
in  said  first  count  stated,  shewing  that  the  said  instrument 
declared  upon  was  a j>romissory  note  at  the  time  it  was 
made,  or  at  any  other  time  after  the  same  was  made. 

And  also  : because  by  the  said  first  count  of  the  declara- 
tion the  instrument  being  therein  stated  as  purporting  to  be 
payable  to  the  order  of  the  plaintiff,  by  which  the  same 
could  not  become  a perfect  promissory  note,  without  the  in- 
dorsement thereof  by  the  plaintiff,  and  no  indorsement  being 
alleged  in  the  said  first  count,  the  said  instrument  was  not  a 
promissory  noteat  the  time  of  the  making  thereof ; and  it  is 
not  shewn  to  have  become  one  afterwards  by  the  indorse- 
ment of  the  said  plaintiff,  or  by  his  having  ordered  the  same 
payable  to  any  person,  inasmuch  as  the  said  instrument 
purports  to  have  been  made  payable  to  the  order  of  the 
plaintiff,  and  not  to  himself  or  any  other  person  certain, 
which  is  contrary  to  the  statute  in  such  case  made  and  pro- 
vided, and  contrary  to  the  law  and  custom  of  merchants. 

Also:  because  the  said  instrument,  in  the  said  first 
count  mentioned,  is  not  negotiable,  and  thereupon  no  action 
could  lie  by  the  plaintiff  against  the  defendant ; nor  is  there 
in  said  first  count,  shewn  any  legal  liability  or  jiromise  from 
the  defendant  to  pay  the  plaintiff  the  amount  stated  in  said 
instrument. 

Also:  because  any  promise  stated  or  shewn  therein,  is  a 
promise  to  pay  the  amount  mentioned  therein  to  whomso- 
ever the  plaintiff  should  order  the  same  to  be  paid  ; and  it 
does  not  appear  by  said  first  count  that  the  plaintiff  ordered 
the  amount  mentioned  therein  to  be  paid  either  to  himself 
or  any  other  person. 

JRichards  for  the  demurrer.  Wallhridge  contra.  The  cases 
cited  were — 1 D,  &L.  376  ; 5 T.  E.  476;  2 Show.  8, 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  seemed  to  be  conceded  on  the  argument  that  there  is  no 
ground  of  demurrer  in  this  case. 
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Fisher  v.  Pomfret,  12  Mod.  125 ; Frederick  v.  Cotton,  2 
Show,  8;  and  Smith  v.  McClure,  5 E.  E.  4'76  ; shew,  that  a 
note  payable  to  a person  or  his  order,  or  to  the  order  of  a 
person,  means  the  same  thing,  and  that  it  may  be  sued  upon 
stating  it  either  way. 

There  was  no  occasion  to  aver  an  endorsement  by  the 
plaintiff  to  himself,  in  order  to  give  it  the  effect  of  a note 
payable  to  the  plaintiff. 

Per  Cur. — Judgment  for  plaintiff  on  demurrer. 


Bell  v.  Jarvis,  Sheriff. 

The  District  Courts,  under  the  statute  8 Vic.  ch.  13,  sec.  5,  have  no  ju- 
risdiction in  an  action  on  the  case  for  a false  return  to  a writ  of  fieri 

facias. 

Appeal  from  the  District  Court  of  the  Home  District. 

The  only  point  in  this  case  was,  whether  the  District 
Court,  under  the  statute  8 Yic.  ch.  13,  sec.  5,  had  jurisdic- 
tion in  an  action  on  the  case  for  a false  return  to  a writ  of 
fieri  facias. 

The  plaintiff  obtained  a verdict  in  a suit  of  this  descrip- 
tion in  the  District  Court  and  the  defendant  afterwards 
moved  to  arrest  the  judgment  ou  the  ground  of  want  of  jur- 
isdiction. 

The  judge  below  upheld  the  verdict  and  discharged  the 
rule. 

The  defendant  appealed  from  this  decision  of  the  court 
below. 

Hagarty  for  the  appeal.  Pur  and  contra. 

The  authorities  cited  were — Jordan  v.  Marr,  4 II.  C.  E. ; 
Billings  V.  Nichols,  5 TJ.  C.  E.  622  ; Bac.  Abi\  Courts,  D.  3. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  is  an  attempt,  and,  so  far  as  we  know,  the  first  that 
has  been  made,  to  recover  in  the  District  Court,  in  an  action 
on  the  case  for  a false  return  to  a writ  of  fieri  facias. 

The  statute  8 Vic.  ch.  13,  sec.  5,  gives  jurisdiction  to  the 
District  Courts  in  all  matters  of  tort  relating  to  personal 
chattels,  and  because  a false  return  is  a tort,  and  because  the 
return  of  no  goods  “ relates  to  personal  chattels,”  it  is  con- 
tended that  these  courts  may  take  cognizance  of  such  actions. 
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But  we  are  clear  there  is  no  jurisdiction. 

The  defendant  pleaded  to  the  action ; and  upon  a trial, 
the  plaintiff  obtained  a verdict  on  the  2nd  count,  and  the  de- 
fendant on  the  1st;  and  a motion  was  afterwards  made  in  the 
District  Court  to  arrest  the  judgment,  and  a rule  nisi  obtain- 
ed, which  the  judge  of  that  court  discharged.  From  this 
decision  an  appeal  is  made  to  us,  and  we  think  the  judgment 
BO  given  must  be  reversed,  and  the  judgment  on  the  verdict 
arrested. 

Per  Cur. — Judgment  below  reversed. 


Ha  ACRE  V.  Gordon. 

Whether  a person  has  made  himself  an  executor  de  son  torty  is  a mixed 
question  of  law  and  fact.  The  jury  must  in  the  first  place  find  the 
facts,  if  disputed,  and  the  court  are  to  say  whether  those  facts  create 
the  executorship. 

A party  may  make  himself  an  executor  de  son  tort  by  answering  as  ex- 
ecutor to  any  action  brought  against  him,  or  by^pleading  any  other 
plea  than  ne  unques  executor. 

Appeal  from  the  District  Court  of  the  Huron  District. 
This  was  an  action  brought  against  an  executor, to  recover 
the  amount  of  a note  made  by  his  testator. 

The  defendant  pleaded,  denying  the  making  of  the  note  by  the 
testator,  and  also  ne  unques  executor. 

The  jury  found  the  note  to  have  been  made  by  the  testa- 
tor; and,  upon  the  charge  of  the  judge  below  to  that  effect, 
left  the  question  of  the  liability  of  the  defendant,  as  an  exe- 
cutor de  son  tort,  to  be  determined  subsequently  by  the  judge 
upon  his  consideration  of  the  conflicting  evidence  offered 
upon  that  point  at  the  trial. 

The  judge  below,  in  term  time,  considered  that  the  evi- 
dence did  not  make  the  defendant  an  executor  son  tort,  set 
aside  the  verdict  for  the  plaintiff,  and  directed  one  to  be  en- 
tered for  the  defendant. 

This  judgment  was  appealed  from,  upon  the  ground  that 
the  executorship  de  son  tort  was  a mixed  question  of  law  and 
fact,  and  should  have  been  so  left  to  the  jury ; and  also, 
that  the  pleading  adopted  by  the  defendant  estopped  him 
from  denying  his  executorship  de  son  tort. 

Becher  for  the  appeal.  Cameron,  Q.  0.,  contra. 
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The  authorities  cited  were — ^Williams  on  Executors,  139  j 
4 M.  & W.  9 5 2 T,  R 97. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I fear  from  the  manner  in  which  this  case  is  reported, 
that  the  judge  of  the  District  Court  was  under  an  impres- 
sion, at  the  trial,  that  the  question,  whether  the  defendant 
had  made  himself  liable  as  executor  de  son  tort,  was  one 
with  which  the  jury  had  nothing  to  do  j that  they  had  only 
to  find  whether  the  testator  made  the  note  j and  that  he 
would  determine,  after  the  trial,  whether  the  issue  upon  the 
plea  of  ne  unques  executor  should  be  found  for  the  plaintiff 
or  the  defendant. 

And  so  it  would  be  properly  a question  for  the  eoui't,  if 
the  facts  were  undisputed  upon  which  the  • legal  opinions 
were  to  be  formed.  But  here  the  plaintiff’s  witnesses  swore 
to  facts,  which  beyond  doubt,  would  entitle  the  plaintiff  to 
succeed  upon  the  issue,  denying  the  executorship  ; and,  on 
the  other  hand,,  the  defendant’s  witnesses  gave  evidence 
which  went  far  to  repel  the  statements  of  the  plaintiff’s 
witnesses.  It  did  not,  however,  so  completely  settle  the 
question  of  fact  as  to  leave  the  jury  nothing  to  consider. 
On  the  contrary,  there  was  conflicting  testimony,  which 
made  it  a case  on  which  the  jury  must  first  pronounce  as 
to  the  facts,  and  then,  whether  the  facts  which  they  should 
find  were  such  as  made  the  defendant  executor  in  his  own 
wrong,  would  bo  a question  of  law  to  be  determined  by 
the  court.  The  case  of  Padget  et  al.  v.  Priest  et  al.  2 T.  E. 
97,  states  the  principle  clearly. 

It  may  be  however,  that  in  this  case  the  parties  did  agree 
(though  that  is  not  usual)  to  leave  it  to  the  judge  to  weigh 
the  evidence  upon  the  question  of  executorship,  after  the 
trial,  &c.,  and  decide  it  in  the  place  of  the  jury. 

Whatever  may  have  been  the  fact  in  that  respect,  it  seems 
clear,  upon  the  authorities,  that  the  record  was  of  itself  de- 
cisive against  the  defendant ; for  by  his  having  pleaded  that 
the  testator  did  not  make  the  note,  he  makes  himself  ex- 
ecutor. 

It  is  laid  down  in  Bacon’s  Abr.  Exec.  B.  3,  that  a person 
may  make  himself  executor  de  son  tort  by  answering  as 
28  , 6 u.  c.  Q.  B. 
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executor  to  any  action  brought  against  him,  or  by  pleading 
any  other  plea  than  ne  unques  executor. 

We  are  therefore  of  opinion,  that  the  judgment  which  has 
been  pronounced  in  the  District  Court — that  verdict  shall  be 
entered  for  the  defendant — and  the  judgment  which  has 
been  thereupon  entered,  be  reversed,  and  that  the  verdict 
which  was  rendered  for  the  plaintiff  shall  stand. 

Per  Cur. — Judgment  below  reversed. 


Doe  Tiffany  v.  Miller. 

The  validity  of  a 'purchaser'' s title  under  an  ex-sheriff^ s deed^  made  after 
the  writ  against  lands  had  expired^  and  after  he  had  gone  out  of  office — 
lohat  act  of  the  sheriffs  after  a writ  against-  lands  has  been  put  into  his 
handSy  can  he  said  to  he  an  inception  of  execution. 

Held,  per  Cur.  (Draper,  J.,  dissentiente),  that  the  facts  mentioned  in  the 
statement  of  this  case,  (and  which  are  to  long  to  repeat  in  the  digest) 
constituted  such  an  inception  of  the  execution  against  lands  by  the 
sheriff,  during  the  currency  of  the  writ — and  while  he  was  in  office — 
that  a deed,  made  under  such  execution,  by  the  same  sheriff — after 
the  writ  was  current,  and  after  he  had  gone  out  of  office — passed  the 
legal  estate  to  the  purchaser.  Held  also  (Draper,  J.,  dissentiente),  that 
the  conduct  of  the  execution  debtor  (mentioned  below)  shewed  an 
acquiescence  on  his  part  in  the  ex-sheriff’s  right  to  proceed  with  the 
sale  of  lands,  as  he  did,  under  the  writ. 

The  facts  on  which  this  case  turns  are  stated  in  the  re- 
port of  the  trial  of  an  ejectment,  in  which  the  present  defen- 
dant was  plaintiff,  against  Mr.  Tiffany,  the  lessor  of  the 
plaintiff  in  this  action. — 5 U.  C.  E.  '79. 

In  consequence  of  the  result  of  that  action,  Mr.  Tiffany 
became  plaintiff  in  ejectment,  in  order  to  try  the  validity  of 
his  title  under  a sheriff’s  sale  upon  a fi.  fa.,  at  the  suit  of 
the  Bank  of  Upper  Canada,  against  the  lands  of  Miller,  the 
now  defendant;  and  at  the  trial  of  this  action,  at  the  assizes 
for  the  district  of  Gore,  in  April  last,  a verdict  was  given  for 
the  plaintiff. 

The  defendant  moved  for  a nonsuit  on  leave  reserved,  or 
for  a new  trial  on  the  law  and  evidence. 

The  case  was  argued  by  Cameron,  Q.  C.,  and  Vankougji- 
net,  of  Hamilton,  for  the  plaintiff,  and  Esten,  Vankoughnet  of 
Toronto,  and  J.  H.  Boulton,  jr.,  for  the  defendant,  and  was 
rested  by  both  parties  wholly  upon  the  question,  whether 
the  sale  made  by  the  late  sheriff,  Mr.  Jarvis,  under  the  ft.  fa., 
was  under  the  circumstances  valid. 

The  evidence  upon  the  trial  of  this  cause,  in  regard  to  the^ 
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acts  of  the  sheriff,  was  the  same  as  on  the  last  occasion, 
and  the  same  evidence  was  given  for  the  purpose  of  shew- 
ing acquiescence,  on  the  part  of  Miller,  in  the  sale,  so  far 
at  least  as  regarded  its  being  conducted  by  Mr.  Jarvis, 
under  the  old  writ. 

It  was  admitted,  on  this  trial,  that  after  the  lands  were 
advertised  by  Mr.  Jarvis,  the  defendant  had  applied  to  the 
plaintiff  in  the  writ  for  a postponement  of  the  sale,  which 
was  granted. 

The  evidence  of  Mr.  Jarvis  was  more  positive  on  this 
trial  than  on  the  other,  as  to  his  having  gone  to  the  de- 
fendant, then  residing  on  the  block  of  land,  in  Hamilton,  of 
which  the  premises  now  in  question  form  a part,  soon  after 
the  fi.  fa.  was  delivered  to  him,  and  obtained  from  the 
defendant  a list  of  lands  owned  by  him  out  of  Hamilton 
and  liable  to  be  sold  under  the  writ  ; and  that  he  did  soon 
after,  and,  as  he  supposed,  on  returning  to  his  own  office, 
writedown  on  the  same  paper,  at  the  foot  of  such  list,  after 
the  lands  which  the  defendant  had  mentioned  to  him,  “ the 
six  acres  of  land  in  the  town  of  Hamilton,  laid  out  in  town 
lots,  with  buildings.” 

The  jury  upon  the  last  trial,  found  expressly  that  the 
sheriff  did  take  down  the  lands  first  enumerated  on  the  list 
(as  stated  by  him),  between  the  10th  March,  1837,  when 
he  received  the  writ,  and  the  15th  July,  1837,  when  he 
went  out  of  office  ; and  that  he  added,  on  the  same  list,  the 
six  acres  in  Hamilton,  before  the  15th  July,  1837. 

Whether  he  did  any  other  act,  between  the  receipt  by 
him  of  the  fi.  fa.  and  his  first  advertisement,  on  the  31st 
March,  1838,  the  jury  declared  they  were  unable  to  say. 

They  found  that  the  defendant,  Miller,  was  aware  of  what 
was  going  on,  but  did  not  acquiesce  at  the  time,  and  that 
he  has  not  acquiesced  in  the  sale  by  any  act  since.  The 
grounds  on  which  the  nonsuit  was  moved  at  the  trial  were, 
that  there  was  no  such  commencement  of  the  execution  by 
Jarvis,  while  he  was  sheriff,  as  authorized  him  to  proceed 
in  the  execution  after  he  ceased  to  hold  office  ; and  that  if 
there  had  been  anything  which  the  law  would  regard  as 
the  commencement  of  execution,  yet  there  was  no  such 
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continuance  of  the  proceeding,  down  to  the  sale,  as  the  law 
requires;  that  is,  no  sale  advertised  while  he  was  in  office, 
ftor  any  regular  postponements  of  sale,  from  the  first  publi- 
cation to  the  day  of  actual  sale. 

The  authorities  cited  on  the  argument  were — 1 U.  C.  R. 
304 ; Doe  dem.  Harley  v.  McManus,  1 TJ.  C.  R.  141 ; Doe  dem. 
Bell  V.  Orr,  Hil.  T.  7 W.  IV.;  Horwood  v.  Phillips,  and  O’Keat 
V.  Clifton,  Or.  Bridgman’s  Reports;  Doe  Spafford  v.  Brown 
et  ah,  E.  T.  4 W.  IV. ; Doe  McGillis  v.  McDonald,  E.  T. 

4 Vic.;  1 Vern.  105;  1 M.  & S.  425;  6 M.  & S.  110;  Dyer, 
363,  241 ; Sewell  on  Sheriff,  208  ; Str.  509 ; 15  E.  R.  610  ; 
'Oo.  Litt.  360  (a);  3 Keble,  243;  3 Eq.  Ca.  Ah.  381 ; Dough 
4^3  ; 1 Vent.  259  ; 1 B.  & Ah  40  ; 3 T.  R.  292  ; 2 Shower, 
95;  8 E.  R.  475;  11  A.  & E.  37  ; 1 T.  R.  4 ; 1 Salk.  323 ; 
6 Mod.  298;  1 B,  & Ah  230  ; 1 Mod.  30  ; 1 U.  C.  R.  195 ; 

5 Co.  90 ; 8 Co.  143  ; Doe  Hagerman  v.  Strong,  4 IT.  C.  R. 
510;  Doug.  473;  2 Saund.  68  (a);  1 B.  & Ah  40;  10 
Bing.  182  ; 1 P.  W.  738  ; 2 Bing.  479  ; 1 M.  & S.  711;  6 
E.  R.  523  ; 2 Lord  Ray.  996  ; 7 M.  & W.  372 ; 14  M.  & W. 
^9 ; 2 Shower,  85 ; 1 Cl.  & Fin.  98  ; Doe  Greenshields  v. 
Geitow,  5 U.  C.  R.  237  ; 1 Ves.  senr.  195. 

Robinson,  C.  J. — There  are  two  questions  to  be  consi- 
d>ered.  1st.  Whether  what  was  done  by  the  late  sheriff 
was  shewn  upon  the  trial  to  be  legal.  2ndly.  Whether  the 
defendant  is  in  a situation,  after  what  has  occurred,  to  at- 
tempt to  invalidate  the  title  of  the  purchaser,  by  such  objec- 
tions as  he  has  raised  here. 

The  British  statute  5 Geo.  II.  ch.  7,  was  cited  in  the 
argument  as  being  necessary  to  be  considered,  for  it  is 
'Smder  that  statute  that  real  estate  in  this  province  is  sold 
«.pon  writs  of  fieri  facias.  It  provides  that  ‘‘real  estates  in 
the  British  colonies,  belonging  to  any  person  indebted,  may 
be  sold  in  satisfaction  of  debts  ; and  that  they  shall  be 
SJubjecfc  to  the  like  remedies,  proceedings  and  process,  in 
any  court  of  law  or  equity,  for  seizing^  extending,  selling  or 
disposing  of,  any  such  real  estate,  towards  the  satisfaction 
of  such  debts,  and  in  like  manner  as  personal  estates  in  any 
of  the  said  plantations  respectively  are  seized,  extended, 
^Id  or  disposed  of,  for  the  satisfaction  of  debts.” 
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It  does  Dot  seem  to  me  that  much  stress  can  be  laid  npon? 
this  enactment  for  removing  any  doubt  in  this  case.  The- 
statute  speaks  of  “seizing  lands”  for  the  satisfaction  of 
debts,  and  so  may  be  said  to  contemplate  an  act  of  seizure 
by  the  proper  officer  ; but  it  only  subjects  them  to  seizure 
in  like  manner  as  goods  and  chattels,  if  that  shall  be  neces- 
sary or  proper.  It  does  not  compel  the  adoption  of  any 
idle  or  useless  ceremony  by  the  sheriff,  that  may  be  inap- 
plicable to  that  species  of  property. 

In  the  statute  of  this  province  *7  Wm.  lY.  ch.  3,  there  is* 
a clause  (the  32nd)  whicii  deserves  to  be  considered  in  con- 
nexion with  this  subject.  It  recites,  “ that  in  cases  where 
writs  of  execution  have  been  issued  into  several  districts,, 
upon  which  writs  property,  real  or  personal,  may  have  been- 
seized  or  advertised,  which  property  has  afterwards  not  been- 
sold,  on  account  of  satisfaction  having  been  otherwise 
obtained,  or  from  some  other  cause,  and  it  had  been  doubted 
whether  a claim  to  poundage  may  not  be  advanced  by  the 
sheriff  of  each  of  such  districts  respectively,  although  no 
money  has  been  actually  levied  under  the  writ and  the 
clause  provides  that  when  upon  any  writ  of  execution  sued, 
out  against  the  estate,  real  or  personal,  of  the  defendant  or 
defendants  no  money  shall  be  actually  levied,  no  poundage 
shall  be  allowed  to  the  sheriff,  but  he  shall  be  allowed  his- 
fees  for  the  services  which  shall  be  actually  rendered  by 
him. 

The  provincial  statute  43  Geo.  III.  ch.  1,  respecting  the 
sale  of  lands  and  tenements  by  the  sheriff,  does  not  seem  to- 
affect  this  quei^tion  ; for  it  merely  jDi’ovides  that  the  writ, 
against  lands  shall  not  be  made  returnable  in  less  than 
twelve  months  from  the  day  on  which  the  writ  shall  have 
been  delivered  to  him. 

Our  King’s  Bench  Act,  2 Geo,  lY.  ch.  1,  sec.  20,  recites^ 
“ that  it  is  expedient  to  pjrovide  for  the  more  public  and 
certain  notification  of  sales  of  lands  under  execution,  in 
order  that  persons  having  claims  may  bo  apprised  thereof 
and  enacts,  that  before  the  sale  of  any  real  estate  in  exe- 
cution the  sheriff  shall  cause  an  advertisement  to  be  inserted 
in  the  Upper  Canada  Gazette  six  times  before  such  sale, 
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and  to  be  otherwise  published,  in  the  manner  pointed  out 
by  the  act ; with  a proviso,  however,  that  nothing  therein 
contained  shall  be  taken  to  prevent  an  adjournment  of  such 
sale  to  a future  day. 

I know  of  nothing  else  in  any  statute,  bearing  on  the 
question  now  before  us  ; and  nothing  more  can  fairly  be 
collected  from  those  which  I have  cited,  than  that  the  British 
parliament  have  allowed  of  lands  being  seized  as  well  as 
goods  for  the  satisfaction  of  debts ; they  have  neither  direc- 
ted that  they  shall  be  seized  before  sale,  nor  given  any 
direction  what  the  act  of  seizing  lands  shall  consist  in ; and 
our  own  legislature  seems  in  a similar  manner  to  have  con- 
sidered that,  according  to  the  practice  of  the  courts,  some 
act  of  seizing  lands  in  execution  might  take  place,  for  which 
it  was  fair  the  sheriff  should  be  remunerated,  not  by  pound- 
age, but  by  a fee  suited  to  the  service.  And  they  have 
directed,  that  before  sale,  the  lands  shall  be  advertised, 
which  is  therefore  a legally  authorized  step,  that  may  be 
taken  towards  executing  the  writ. 

The  question  we  are  called  upon  to  determine  is,  whether 
in  this  case  anything  was  shewn  to  have  been  done  by  Mr. 
Jarvis  while  the  writ  was  current,  and  before  he  went  out 
of  office,  which  can  be  called  an  inception  of  execution  ; 
for  otherwise  he  could  have  no  right  to  proceed  when  he  was 
no  longer  sheriff. 

Boo  dem.  Harley  v.  McManus,  1 U.  C.  Eep.  141 ; Boe  dem 
Young  V.  Smith,  & Campbell  v.  Clench,  1 TJ.  C.  Eep.  267, 
have  been  referred  to,  as  bearing  more  or  less  on  this  case. 

In  the  two  last  of  them,  we  noticed  that  there  seems  little 
or  no  reason,  in  respect  to  lands,  why  the  old  sheriff  should 
sell  after  he  has  retired  from  office,  rather  than  leave  that 
duty  to  be  performed  by  the  actual  sheriff;  for  that  the 
reasons  given  in  the  case  of  Clerk  v.  Withers,  Lord  Eaym. 
1072,  6 Mod.  290,  why  such  a course  should  be  pursued  in 
regard  to  goods  seized,  do  not  apply  in  respect  to  lands. — 
See  1 Salk.  320;  11  Mod.  35;  Cro.  Jac.  73  ; Yel.  44 ; Cro, 
Car.  450  : 1 Lev.  282  ; 1 Mod.  30.  The  sheriff  has  not  the 
land  actually  in  his  hands  ; he  cannot  remove  it,  and  is  not 
therefore  liable  to  loss  from  casualties  that  might  occur  in 
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the  interval  before  the  sale.  This,  by  our  statute,  must  he  a 
year ; and  if  the  sheriff  were  to  put  an  officer  upon  the  land 
or  into  the  house,  to  take  care  of  it  during  the  year,  I do  not 
imagine  that  any  necessity  would  be  recognized  by  us  for 
his  putting  the  debtor  or  the  plaintiff  to  that  expense.  So 
that  I really  do  not  see  why,  if  a sheriff,  having  received  a 
jl  fa.  against  lands,  goes  out  of  office  before  he  sells  them, 
the  sheriff  who  succeeds  him  should  not  take  up  the  process 
and  complete  it.  It  would  be  more  fit  certainly  that  he 
should  do  so,  if  for  no  other  reason  than  because  by  that 
means  the  suitors  interested  would  have  the  benefit  of  the 
covenant  of  the  new  sheriff’s  sureties,  in  case  of  his  neglect 
or  mis-conduct. 

It  may  he  said,  on  the  other  hand,  that  the  former  sheriff 
may  have  incurred  expenses  in  advertising  or  otherwise, 
and  should  therefore  be  allowed,  for  his  own  protection,  to 
carry  the  execution  through  ; but  that  is  a very  unimportant 
consideration  : for  any  such  disbursement  he  has  always  k 
clear  remedy  against  the  party  that  employed  him. 

I must  say,  that  when  our  attention  is  called  to  this  sub- 
ject, as  it  is  on  the  present  occasion,  under  rather  unforf\i- 
nate  circumstances,  it  appears  to  be  a very  fit  matter  for 
legislative  interference,  in  order  that  doubts  may  be  removed 
and  purchasers  may  know  when  they  are  safe. 

The  principle  on  which  the  old  sheriff,  in  such  cases, 
claims  a right  to  proceed,  is  laid  down  in  terms  very  general. 
It  is,  that  the  same  person  who  commences  execution  is  tp 
perfect  it ; for  the  law  regards  it  all  as  one  act. 

Upon  the  same  principle  it  is  that  a sheriff  sells  goods  or 
lands  after  the  return  of  the  writ,  provided  he  has  seized 
when  the  writ  was  current.  He  could  not  legally  commence 
acting  on  the  writ  after  the  return  day  ; but  if  he  has  com- 
menced executing  the  writ  before  the  return  da}%  he  may 
legally  sell  afterwards. 

If  Mr,  Jarvis  had  continued  in  office  to  this  time,  the  title 
of  the  purchaser  in  this  case  might  have  been  questioned 
on  the  identical  ground,  I think,  that  it  is  questioned  now. 
The  objection  would  have  been  different  in  form,  but  it 
would  have  resolved  itself  into  the  same  legal  question : 
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Was  there  an  inception  of  the  execution  befoi'e  Hilary 
Term,  1838,  when  Ihefl.fa,  was  returnable  ? for  if  not,  then 
be  could  not  legally  sell  the  land  in  March,  1839,  when  it 
was  sold  ; because  that  was  more  than  a year  after  the 
return.  The  same  commencing  to  act  upon  execution 
which  would  have  entitled  him,  if  he  had  remained  in 
office,  to  sell  in  1839,  would  it  seems  to  me,  entitle  him  to 
sell  at  that  time,  though  he  was  not  then  in  office.  And  I 
confess,  when  I look  at  the  case  in  that  point  of  view,  I am 
rather  startled  at  the  consequences  which  a decision  may 
lead  to. 

I have  observed  it  to  be  assumed,  and  apparently  not 
questioned  in  other  cases  which  have  been  before  us,  that 
the  principles  I have  stated  are  applicable  to  executions 
against  lands  as  well  as  those  against  goods.  I believe  that 
assumption  has  been  acted  upon,  by  the  old  sheriff  selling 
land  after  he  has  retired  from  office,  as  well  as  selling  after 
the  return  of  the  writ.  The  question  occurs  in  both,  what 
was  the  act  done  by  him  in  any  such  case  while  the  writ 
WRS  in  force  and  before  he  retired  from  office  ? and  what 
will  a sheriff  be  safe  in  regarding  as  such  an  inception  of 
an  execution  as  will  entitle  him  to  go  on  and  complete  it^ 
though  he  may  be  out  of  office  and  the  writ  no  longer 
current  ? 

I apprehend  that  in  many  of  such  cases,  perhaps  in  most^ 
and  I am  not  quite  sure  but  in  all  of  them,  the  lands  have 
at  least  been  advertised  before  the  return  of  the  writ;  thereby 
connecting  by  an  official  act  the  process  of  execution  with 
the  particular  estate  ; and  I think  this  has  in  ordinary  prac- 
tice been  taken  to  be  sufficient.  The  number  of  cases  in 
which  a sheriff  who  has  retired  from  office  has  afterwards 
proceeded  upon  an  execution  against  lands,  relying  only 
on  his  having  advertised  while  in  office  and  while  the  writ 
was  current,  as  giving  him  authority  to  go  on  and  sell,  may 
not  have  been  many,  though,  from  Doedem.  Young  v.  Smith, 
and  Campbell  v.  Clench,  and  other  cases  which  have  been 
discussed,  I have  no  doubt  there  have  been  such  instances, 
and  perhaps  not  a few.  The  number  of  cases  in  which  the 
same  sheriff  who  advertised  the  lands  has  sold  them  after 
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the  return  of  the  writ,  I think  has  been  very  great.  These 
all  must  depend  for  their  regularity  (Ido  not  say  necessari- 
ly for  their  validity)  upon  the  question,  which  is  in  law  a 
commencement  of  execution  ? 

Whatever  is  laid  down  as  a legal  principle  by  us  in  one 
case,  must  govern  all,  unless  when  there  has  been  something 
in  the  conduct  of  parties,  as  in  Doe  dem.  Harley  v.  McManus, 
which  may  prevent  an  objection  being  taken  to  the  legality 
of  the  sale,  and  so  make  the  particular  case  an  objection. 
And  if  the  title  of  a bona  fide  purchaser  at  the  sheriff  s sale, 
relying  as  he  will  naturally  do  on  the  regularity  of  a pro- 
ceeding openly  conducted  under  the  writ,  can  be  impeached 
after  ten  years,  which  is  the  case  here,  it  may  on  the  same 
ground  be  impeached  after  any  lapse  of  years  short  of 
twenty,  and  it  can  signify  nothing  whether  the  purchaser 
has  in  the  mean  time  sold  to  others  or  made  improvements 
of  ten  times  the  value  of  the  land. 

It  is  alleged  that  the  land  in  question  in  this  case  has  risen 
greatly  in  value,  and  that  there  are  other  lands  which  were 
sold  at  the  same  time  to  other  parties  under  the  same  writ, 
on  which  valuable  buildings  have  been  since  erected,  and  to 
which  the  question  that  is  now  stated  must  necessarily 
apply. 

We  cannot  allow  the  consideration  of  this  to  sway  our 
judgment  on  a strict  point  of  law ; and  cannot  out  of  regard 
to  it,  sustain  any  manner  of  executing  legal  process  so  loose 
and  insufficient,  that  we  cannot  really  doubt  its  being  illegal 
and  void.  All  the  effect  it  should  have,  must  be  to  make  us 
extremely  careful  in  any  such  case  to  satisfy  ourselves  that 
the  proceeding  is  one  that  the  law,  duly  administered,  can- 
not uphold. 

In  addition  to  what  I have  already  stated  from  the  statute 
book,  our  absconding  debtors  acts  direct  the  sheriff,  upon  an 
attachment,  to  seize  all  the  estate  real  and  personal  of  the 
absconding  debtor,  but  by  what  act  he  is  to  denote  the  fact 
of  seizing  is  not  explained. 

And  the  information  which  we  can  derive  from  adjudged 
cases,  as  to  what  constitutes  seizure  of  a chattel  real  under 
an  execution,  is  very  scanty.  We  find  it  stated  in  cases 
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that  the  lease  is  sometimes  seized,  and  the  term  sold,  and  I 
have  no  doubt  that  the  seizure  of  the  lease  would  be  held  a 
sufficient  act  to  enable  the  execution  creditor  to  make  good 
his  title  under  the  writ  against  the  assignees  of  a bankrupt, 
his  debtor,  I mean,  that  would  be  held  to  be  a seizing  under 
the  writ — an  execution  begun. 

But,  whether  the  sheriff  in  any  case,  shall  be  able  to  lay 
his  hands  on  the  lease,  or  the  title  deed,  where  the  estate  is 
freehold,  must  be  uncertain ; it  may  be  in  other  custody 
than  the  debtor’s — the  debtor  may  be  a person  holding  as 
heir,  and  his  interests  may  not  appear  in  any  deed  which 
the  sheriff  can  lay  hold  of.  Though  a seizure  of  a lease  or 
title  deed  may  be  sufficient  to  constitute  a levy,  or  at  the 
least  the  beginning  of  a levy,  it  cannot  be  necessary  to  that 
end. 

The  advertizing  the  land  for  sale  is  an  open,  notorious  act, 
directed  by  the  legislature.  The  writ  authorises  and  com-^ 
mands  the  sale ; the  advertisement  is  undoubtedly  a step  in 
execution  of  that  command,  since  it  is  a step  preparatory  to 
the  sale  and  expressly  with  a view  to  it.  It  announces  that 
the  sheriff  has  seized  the  land  mentioned  in  the  advertise- 
ment, and,  when  at  the  end  of  the  time  mentioned  in  it,  the 
lands  sold,  the  title  of  the  purchaser  can  not,  as  I conceive, 
be  made  to  depend  on  his  being  able  to  verify  this  act  in  pais 
of  a public  officer,  namely,  the  seizure^  whatever  that  may. 
mean.  Indeed,  it  has  been  determined  long  ago  in  this  court, 
that  the  title  of  the  purchaser  does  not  require  to  be  support- 
ed by  proof  of  a regular  advertisement;  and  this  decision 
is  in  accordance  with  the  sense  of  the  legislature,  expressed 
in  the  22nd  clause  6 Geo.  lY.  ch.  'T,  which  regulates  the  sale 
of  lands  for  taxes. 

It  is  material  also  to  consider,  as  was  noticed  on  the  argu- 
ment of  this  case,  that  the  statute  2 Geo.  lY.  ch.  1,  which 
requires  the  sale  of  lands  in  execution  to  be  advertised, 
gives  as  the  reason  for  it,  that  persons  having  claims  on  the 
property  may  have  notice;  an  object  in  which  the  debtor 
who  owns  the  land  is  not  concerned. 

But  we  need  not  consider  what  might  be  the  effect  of  not 
advertising  the  sale  in  common  cases,  because  the  sale  in 


DOE  TIFFANY  V.  MILLER. 


435 


q^uestion  did  not  take  place  without  advertising;  and  though 
objections  were  raised  for  want  of  proof  of  regular  contin- 
ued notices  of  postponement,  we  certainly  never  should 
hold  that  the  title  of  a purchaser  at  sheriff’s  sale  can  depend 
on  his  being  able  to  shew  perfect  regularity  in  this  respect, 
after  years  had  elapsed. 

In  the  case  of  Horwood  v.  Phillips,  (Sir  Orlando  Bridg- 
man’s reports  472)  the  court,  reasoning  upon  the  statute  of 
Westminster  2nd  ch.  18,  which  gives  the  elegit  say  “ this 
clause  of  giving  the  defendant  warning  and  executing  the 
writ  in  his  presence,  is  but  direction  to  the  sheriff  to  inform 
him  what  is  fit,  not  coercive  to  make  the  writ  void,  if  he  do 
it  not.  And  they  add  that  in  process  of  execution,  though 
the  sheriff  do  not  all  that  is  commanded  him,  yet  if  he  hath 
warrant  to  do  what  he  doth,  it  is  well  enough  for  the  party.” 
And  in  page  474,  where  the  court  considers  the  effect  of  the 
direction  to  the  sheriff  to  take  the  goods  in  the  first  place, 
the  command  being forte” — cat  alia ‘predict  a non  suffici- 
ant  in  valor e tunc  mcdictatem  terrarum  liber ari  faciat”  The 
court  observes  that  that  clause,though  in  words  conditional, 
is  but  direction  ; for  if  the  sheriff  shall  return  “ nulla  bona” 
and  to  extend  the  lands,  the  extent  is  good,  though  in  truth 
he  had  goods  sufficient,  and  no  averment  shall  be  against 
the  sheriff’s  return.  And  by  the  same  reason  (the  Chief 
Justice  says),  “ if  the  sheriff  make  no  return  at  all  as 
touching  the  goods  of  A.,  being  but  a directive  clause,  I 
conceive  the  ^execution  as  to  the  lands  is  good,  though 
the  sheriff  might  be  amerced.  In  the  next  case,  in  the 
same  book  of  reports,  Keate  v,  Clopton,  475 — several  clear 
distinctions  are  taken  between  cases  were  writs  are  founded 
upon  a general  authority,  whether  given  by  the  common 
or  statute  law,  and  where  the  power  or  authority  itself 
is  originally  limited  or  restrained  by  the  act  of  parlia- 
ment, in  which  case  whatsoever  is  beyond  that  is  void, 
as  being  without  any  authority  whatever.  I allude  to 
those  principles,  as  laid  down  in  a judgment  of  high  autho- 
rity, because  they  strongly  support  the  ground  which  wo 
have  taken  in  this  court  in  cases  where  lands  have  been  sold 
for  taxes  while  there  was  distress  upon  the  premises. 


436  queen’s  bench,  michaelmas  term,  13  vrc. 

It  is  more  to  the  purpose  of  this  case  to  notice  the  general 
principle  laid  down  in  this  same  judgment,  that  ^^multaquce 
fieri  non  debent  facta  valent  f so  far  at  least  as  not  to  make  a 
nullity,  especially  in  the  execution  of  writSy  ivliich  the  law 
favors. 

But  then  his  lordship  takes  a distinction,  which  is  very 
material  here,  and  on  the  ground  of  which  he  held  the 
extent  then  before  the  court  to  be  totally  void,  so  that 
any  stranger  even  might  take  advantage  of  the  defect.  I 
ground  “ myself,”  he  said  ‘‘  upon  the  difference  taken  in  the 
case  of  the  marshalsea,between  an  act  done  by  one  as  a min- 
ister of  justice,  who  has  no  authority  ; and  when  he  hath  au-^ 
thority,  but  executes  it  but  in  part,  or  there  is  some  error  in 
the  execution  or  the  writ.  Where  he  hath  no  power  or 
authority,  it  is  merely  void — (page  474.) 

That  comes  to  what  is  really  the  point  in  this  case.  Any 
thing  done  after  the  return  day,  upon  a writ  of  execution 
which  was  not  begun  to  be  acted  upon  before,  must  nO' 
doubt  be  wholly  void ; so  also,  under  a writ  of  execution 
directed  to  the  sheriff,  anything  must  be  void  which  is 
done  by  the  person  who,  at  that  time  was  not  sheriff,  unless 
while  he  was  sheriff  he  had  made  such  an  inception  of  tho 
execution  as  made  it  legal  for  him  to  carry  the  writ  so 
begun  to  a completion. 

Before  the  sale,  the  return  of  the  writ  and  the  sheriff’s  • 
tenure  of  office  had  both  expired;  there  is  therefore  the 
double  necessity  for  enquiry  what  was  done  upon  this  writ, 
before  Hilary  Term,  1839,  when  the  writ  expired. 

There  is  no  proof  that  it  was  advertised ; so  far  as  any  di- 
rect evidence  goes,  it  seems  to  establish  the  contrary — 
the  first  advertisement  of  which  any  account  is  given, 
seems  to  be  that  of  31st  March,  1838.  The  enquiry  is 
important,  not  from  the  necessity  of  shewing  a legal  adver- 
tisement in  all  cases,  in  order  to  uphold  a sale,  but  for  the 
purpose  of  seeing  whether  there  was  the  act  of  advertising 
while  the  sheriff  was  in  office  and  the  writ  current,  admit- 
ting that  that  could  be  relied  on  as  an  inception  of  the  ex- 
ecution. Looking  at  the  evidence,  we  cannot  say  that  any 
such  advertisement  was  pi’oved ; and  therefore,  though  I 
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think  that  might  be  such  an  act  as  would  constitute  an 
inception  of  execution,  it  is  not  important  in  this  case  that 
we  should  determine  the  point. 

Then,  what  else  is  there  to  rely  upon  ? I see  nothing 
f)roved  to  have  been  done  which  afforded  any  reasonable 
pretence  for  Mr,  Jarvis  going  on  with  the  writ,  either  as  re- 
garded his  interest  in  respect  to  his  fee  for  any  services 
which  he  might  have  rendered,  or  on  any  ground  of  public 
convenience  whatever.  On  the  contrary  it  would  have 
ibeen  much  fitter,  I think,  that  the  actual  sheriff  should  have 
made  the  sale. 

But  was  anything  done  before  the  return  of  the  writ ; for 
if  not,  neither  could  have  legally  sold  ? 

The  jury  have  found  nothing  more  done  than  taking  from 
Miller  a list  of  lands  which  he  owned,  some  in  Hamilton 
and  some  out  of  it,  but  all  in  the  same  district,  and  subject 
of  course  to  the  executions  which  the  sheriff,  Mr.  Jarvis, 
then  held.  This  list  is  headed,  “lands  of  Andrew  Miller,  at 
different  suits'^  The  sheriff  swore  he  took  it  from  Miller’s 
information,  given  to  him  on  the  property  in  Hamilton,  on 
which  he  was  residing,  and  of  which  the  land  now  in  ques- 
tion forms  a part ; that  he  took  it,  as  he  thinks,  within  a week 
'Or  so  of  receiving  the  writ,  acting  in  that  respect  as  was  usual 
with  him  in  similar  cases.  He  swore  further,  that  after- 
wards, and,  as  he  thinks,  on  his  returning  to  his  office,  he 
added  to  the  list  the  words  “ six  acres  of  land  in  the  town  of 
Hamilton,  laid  out  in  town  lots,  with  buildings.”  He  knew, 
he  says,  that  Miller  owned  the  six -acres  on  which  he  lived, 
and  wanted  no  information  from  him  on  that  point,  but  he 
merely  took  down  from  him  the  other  lands  of  which  he 
had  no  knowledge  ; and  the  jury  find  that  he  thus  complet- 
^ed  his  list  before  15th  July,  183*7,  which  was  while  the  writ 
was  in  force  and  while  ho  was  still  in  office. 

So  that  wo  have  here  the  sheriff  going  with  a writ  (as 
may  be  fairly  presumed)  which  commanded  him  to  sell 
Miller’s  lands,  entering  on  premises  which  he  saw  him  in 
possession  of,  and  which  he  knew  he  owned  ; and  which  it 
.was  therefore,  as  we  may  suppose,  in  his  mind  to  seize 
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and  sell  as  being  subject  to  the  writ.  When  we  consider 
that  he  went  to  Miller  for  that  purpose,  which  in  the  nature 
of  things  he  must  have  declared,  and  took  from  him  a list  of 
his  lands,  both  in  the  town  and  out  of  it,  omitting  only 
those  which  he  saw  him  actually  seised  and  possessed  of, 
and  which  he  new  the  extent  of,  and  could  sufficiently 
designate  without  his  assistance  as  being  the  six  acre  block 
in  his  possession,  I think  we  should  in  support  of  the 
execution  which  the  law  favours,  and  in  protection  of  the 
purchaser,  look  upon  him  as  declaring  to  the  defendant,  “I 
Come  under  the  authority  of  these  writs  which  hold  I to  seize 
your  lands,  both  those  on  which  I see  you  living  and  of 
which  I have  knowledge,  and  any  others  which  you  may 
possess  in  this  district  of  which  I have  no  knowledge,  which 
lands  I shall  proceed,  in  due  course,  to  sell  under  these 
writs.”  That  is,  I think,  the  plain  construction  and  effect 
of  Mr.  Jarvis’  conduct,  according  to  his  evidence  ; and  it  is 
as  formal  an  act  of  seizure  as  we  have  any  reason  to  suppose 
takes  place  in  any  or  all  of  such  cases. 

In  Jones  v.  Atkinson,  Y Taunt.  56,  the  court  determined 
that  when  a sheriff,  having  several  writs  of  fi.  fa.  against  a 
debtor,  seizes  upon  one  of  them,  he  seizes  upon  all,  so  that 
it  is  of  no  moment  here  that  the  list  makes  no  mention  of 
,this  particular  writ,  and  that  the  sheriff  is  not  proved  to 
have  mentioned  it. 

That  some  act  of  seizing  is  recognized  as  being  usual 
upon  executions  against  lands,  I have  shewn  from  expres- 
sions in  our  provincial  statutes ; we  cannot  therefore  treat 
an  act  of  that  kind  as  wholly  unimportant  and  insignificant, 
and  beside  the  sheriff’s  duty  ; and  if  we  were  to  hold  any 
more  formal  act  of  seizure  indispensable  to  the  valid  execu. 
tion  either  of  a fi.  fa.  against  lands  or  an  attachment,  my 
belief  is,  that  we  should  be  overturning  as  invalid  the  great 
majority  of  titles  which  depend  on  such  process. 

I incline  therefore  to  the  opinion,  that  enough  was  done 
before  the  writ  expired  to  make  it  legal  for  Mr.  Jarvis,  if 
he  had  remained  sheriff,  to  proceed  and  sell  the  land  after 
the  return.  By  which  I mean  this : that  if  Mr.  Jarvis  had 
continued  in  office,  and  had  taken  the  steps  which  he  had 
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sworn  he  did  before  July,  1837,  he  could  have  proceeded, 
after  the  end  of  Hilary  Term,  to  sell  the  lands ; and  if  he 
could  have  done  so  by  reason  of  an  admitted  sufficient  incep- 
tion of  the  execution  before  its  return,  then  I do  not  see 
that  we  can,  on  any  clear  principle,  deny  that  he  could,  by 
virtue  of  the  same  act  of  inception,  have  gone  on  to  com- 
plete the  execution,  though  he  might  in  the  mean  time  have 
retired  from  office. 

The  legal  principle  is  in  many  books  of  high  authority 
stated  in  unqualified  terms,  that  execution  is  one  act,  and 
that  he  who  begins  it  may  complete  it,  and  after  the  return 
as  well  as  before.  Then  our  law,  rendering  lands  and  tene- 
ments subject  to  the  same  process  for  seizing  and  selling, 
and  in  the  same  manner  as  goods,  I think,  if  we  should 
make  a distinction  in  this  respect,  it  would  be  arbitrary, 
and  might  lead  to  the  unsettling  of  many  titles  which  have 
been  hitherto  deemed  to  be  good.  And  this,  I think,  we  are 
bound  to  hold,  though  we  may  believe  that  it  would  be  well 
for  the  legislature  to  settle  the  matter  on  another by 
some  positive  law.  In  the  meantime  I refer  to  the  case  of 
Bird  V.  Bass,  6 M.  & Gr.  146,  as  very  materially  confirming 
the  view  which  I take  of  the  consequences  of  what  was  done 
by  the  sheriff  in  this  case. 

But  then  occurs  the  very  considerable  period  till  March, 
1838,  before  anything  further  was  done,  to  follow  up  what  I 
am  disposed  to  treat  as  an  act  of  seizing.  The  only  effect  of 
that  would  be,  to  afford  ground  for  treating  the  act  of  seizing 
as  abandoned,  especially  if  another  creditor  had  in  the  mean- 
time come  with  another  writ,  which  he  pressed  to  have  act- 
ed upon  in  ordinary  course.  But  here  is  no  contest  between 
different  claimants  on  Miller’s  estate. 

All  we  have  to  see  is,  whether  what  has  been  done  is 
binding  upon  Miller.  In  my  opinion  it  should  be  held  to  be 
so,  for  on  this  point  of  the  plaintiff’s  case  the  evidence,  I 
think,  is  strong.  Delay  was  no  injury  to  him.  If  Mr.  Jarvis 
had  acquired  and  retained  a power  to  act  under  the  process, 
any  indulgence  granted  to  Miller  in  the  way  of  time  should 
not  be  turned  by  him  to  the  prejudice  of  the  plaintiff  in  the 
suit,  and  still  less  of  innocent  third  parties,  who  come  in 
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and  purchase  at  an  open  sale  made  under  the  process  of  the 
court. 

It  is  true  the  jury  have  found  that  Miller  did  notacq[uiesce. 
‘‘  He  knew,”  they  say,  “ what  was  going  on  but  did  not  ac- 
quiesce.” This,  I make  no  doubt,  is  true  in  the  sense  in 
which  the  jury  meant  it;  that  is,  he  did  not  at  any  time  say 
he  was  willing  that  his  land  should  on  a certain  day  be  put 
up  and  sold  to  satisfy  the  execution.  He  was  always 
interceding  for  delay;  and,  for  all  that  appears  would  sooner 
they  had  not  been  sold  till  this  time.  But  he  was  not 
denying  the  legal  authority  to  sell ; he  was  only  begging  for 
postponement;  in  other  words,  proposing  that  the  sale, 
which  he  saw  advertised,should  take  place  at  a more  distant 
day.  In  every  other  sense,  he  acquiesced.  His  correspond- 
ence is  before  us.  We  may  draw  our  inferences  from  what 
appears  there,  and  it  is  for  us  to  say  what  his  written  dec- 
laration and  promises  and  requests  amount  to. 

In  his  letter  to  Mr.  Jarvis,  of  24th  November,  1838,  he 
evidently  thanks  him  for  past  indulgence,  which  is  recogniz- 
ingaright  and  power  in  Mr.  Jarvis  to  have  sold  before;  at 
least,  I think  it  reasonable  so  to  construe  it.  Now,  Mr.  Jarvis^ 
in  March,  1838,  had  advertised  this  land  for  sale.  If  he  had 
no  power  to  sell  it  then, or  before,  or  when  Miller  was  writing, 
there  was  no  indulgence  in  his  having  waited. 

So  in  June,  1838,  after  Mr.  Jarvis,  being  out  of  office,  had 
advertised  his  lands  for  sale  under  the  writ,  he  acquaints  the 
bank  (the  plaintiffs)  with  the  fact,  asks  for  time,  and  says  a 
very  small  delay  will  save  him  great  loss.  About  the  same 
time,  he  writes  again  to  the  plaintiffs  in  the  suit,  and  says,  if 
they  will  not  grant  time,  he  hopes  they  will  send  up  orders 
directing  the  sheriff  to  sell  one  lot  at  a time,  but  presses  for  a 
few  months  more.  He  knew  well  who  had  advertised  his  land 
for  sale ; his  letter  to  Mr.  Jarvis  shews  it,  and  the  advertise, 
ment  made  that  plain.  When  he  asked  them  to  direct  the  sher- 
iff to  sell  one  lot  at  a time,  he  meant,  I have  no  doubt,  the 
late  sheriff,  Mr.  Jarvis.  He  does  not  set  up  that  the  land  could 
not  be  sold  under  that  writ,  nor  sold  by  Mr.  Jarvis;  he  only 
asks  for  time,  and  to  have  the  sale  conducted  in  a particular 
manner. 
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He  is  to  be  supposed,  like  others,  to  know  the  law.  He 
could  well  have  known  whether  Mr.  Jarvis  had  done  any 
thing  or  not  before  July,  1837,  which  gave  him  authority  to 
go  on  and  sell ; he  knew  what  passed  between  him  and 
Mr.  Jarvis,  when  Mr.  Jarvis  took  an  account  of  his  lands  j 
and  I consider  that  when  he  communicates  with  Mr.  Jarvis 
long  afterwards  about  the  sale,  acknowledges  his  indul- 
gence, and  asks  the  plaintiff  to  extend  the  time  for  this 
sale,  publicly  advertised  (as  it  was  by  Mr.  Jarvis)  he  is 
aoq[uiescing  in  Mr.iJarvis’  right  to  proceed  there 
to  the  sale,  and  when  he  had  obtained  a delay  longer  than 
he  asked  for,  it  is  inconsistent  to  turn  around  afterwards  and 
say  to  the  purchaser  who  put  faith  in  a public  proceeding, 
to  which  he  was  a party,  and  of  which  he  did  not  complain 
as  irregular,  that  he  has  paid  his  money  in  vain,  for  that 
the  sale  under  the  writ  advertised  by  Mr.  Jarvis,  which  he 
had  asked  to  have  deferred  to  a particular  time,  could  never 
legally  be  made  at  all  by  Mr.  Jarvis  nor  by  any  one  under 
that  trust.  He  had  all  the  delay  which  he  asked  for  when 
he  first  prayed  for  postponement,  and  more ; and  when  at 
last  the  sale  took  place  some  months  after,  in  his  thanks 
expressed  to  Mr.  Jarvis  himself  for  his  indulgence,  when  he 
heard  of  the  sale  through  his  agent,  the  same  sale  upon 
which  the  deed  to  the  lessor  of  the  plaintiff  was  made, 
he  makes  no  objection  to  Mr.  Jarvis’  want  of  authority, 
or  to  the  validity  of  the  sale,  but  writes  if  the  bank  will  not 
suspend  the  “residue  of  the  sale  for  a few  days  and  let  me 
know  by  letter  and  I will  write  an  answer  and  say  when  I 
will  forward  them  the  money  for  the  balance”  and  in  the 
same  letter  he  promises  several  times  to  the  bank  that  he 
will  pay  the  balance. 

When  he  thus  promises  to  “ pay  the  balance,”  he  recog- 
nizes the  sale  ; and  surely  any  purchaser  acquainted  with 
Mr.  Miller’s  course  of  conduct,  his  requests  and  promises 
and  gratitude  expressed  to  Mr,  Jarvis  and  others  for  indul- 
gence, would  be  entitled  to  believe  himself  perfectly  safe 
in  purchasing  at  a sale  conducted  by  Mr.  Jarvis  under  an 
execution,  to  which  and  to  Mr;  Jarvis’  authority  as  derived 
from  it,  ho  was  then  to  all  appearance  submitting. 

29  6 u.  c.  Q.  B. 
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The  fair  inference,  inmy  opinion,  from  all  this  is,  that  the 
defendant  Miller  knew  well  that  Mr.  Jarvis  had,  in  fact, 
taken  such  steps  under  the  execution  while  it  was  current, 
as  gave  him  authority  to  complete  the  execution.  The  first 
notice  which  he  saw  published,  must  have  shewn  that  Mr. 
Jarvis  publicly  proclaimed  that  he  had  seized  his  lands 
under  certain  writs.  Whether  he  had  done  that  legally, 
and  in  time  or  not,  he  could  then  well  know,  and  in  my 
opinion  he  should  be  taken  by  his  conduct  to  have  asserted 
that  there  had  been  a legal  commencement  of  the  execution 
rather,  than  that  we  should  overturn  a sale  made  after 
repeated  postponements  granted  at  his  own  request,  because 
the  purchaser  can  not  after  a space  of  eight  or  ten  years, 
prove  what  took  place  between  him  and  Mr.  Jarvis. 

Upon  these  grounds,  and  because  for  all  that  appears  the 
defendant  has  willingly  availed  himself  of  the  payment  of 
his  debt,  which  was  accomplished  in  1839,  only  through 
the  sale  of  these  lands,  I am  of  opinion  that  the  verdict 
which  has  been  given  for  the  lessor  of  the  plaintiff  should 
stand. 

It  was  of  no  real  consequence  to  the  defendant  whether 
the  sale  were  made  by  Mr.  Jarvis  or  his  successor  : it  is 
therefore  a mere  technical  question  of  law.  The  writ  gave 
command  to  sell  the  land,  and  by  consequence  authority  to 
do  so.  In  substance  therefore,  that  only  was  done  which 
the  law  authorized  ; and  the  question  is,  was  the  authority 
continuing  at  the  time  it  was  executed  ? It  was,  I think,  if 
Mr.  Jarvis  to  whom  (in  effect)  the  writ  was  addressed,  (for 
he  was  then  sheriff)  did  commence  acting  upon  the  execu- 
tion while  it  was  current. 

The  defendant  must  well  have  known  in  1838-9,  whether 
Mr.  Jarvis  had  done  so  or  not,  and  I think  by  his  whole 
conduct  at  the  time,  he  should  be  taken  to  have  admitted  it, 
and  this  is  independent  of  Mr.  Jarvis’  proof  from  recollection 
of  what  he  did  at  the  time. 

The  defendant  does  not  dispute  that  the  whole  debt  for 
which  the  execution  issued  was  justly  duej  on  the  contrary, 
in  his  letters  he  admits  that  he  owed  it  to  the  bank  for 
money  which  they  had  ‘ advanced  to  him,  and  he  acknow- 
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ledges  their  liberality — then  it  is  not  pretended  that  the 
bank  had  any  other  means  of  obtaining  satisfaction  than  by 
execution  against  his  lands.  Such  a process  was  accord- 
ingly taken  out  and  given  to  the  sheriff  in  February  1837, 
which  might  have  been  acted  upon  any  time  before  the 
middle  of  December  following.  The  defendant  was  in 
Hamilton  during  a great  part  at  least,  if  not  all  the  timo,, 
and  as  I infer  from  the  letters  in  evidence,  well  aware  of 
Mr.  Jarvis  having  the  process  against  him,  and  of  course 
aware  of  what  had  taken  place  between  himself  and  Mr. 
Jarvis  after  'he  reception  of  the  writ  (if  anything  did  take 
place)  and  with  the  same  opportunity  of  being  aware  that 
nothing  had  taken  place  respecting  the  seizure  and  sale  of 
his  lands  in  execution  (if  that  had  been  the  fact  afterwards) 
before  any  sale  ; and  as  I recollect  from  the  evidence,  before 
any  advertisement  of  an  intended  sale,  he  withdraws  from 
Upper  Canada  to  Eochester,  in  a time  of  public  confusion, 
which  might  account  for,  if  it  could  not  excuse  a good  deal 
of  delay  and  seeming  irregularity  in  acting  upon  process  of: 
this  description. 

But  after  he  left  Canada  he  finds  his  lands  advertised  by* 
Mr.  Jarvis,  as  having  been  seized  by  him  under  this  and 
other  writs.  He  might  have  known  without  inquiring  what 
ground  existed  for  advertising  the  lands  as  seized:  and  at  any 
rate  he  had  notice  of  the  fact  that  they  were  advertised  as 
seized,  and  ample  time  for  inquiring  into  the  facts  if  he  did 
not  know  them. 

Though  he  was  absent  from  the  country,  he  corresponded 
with  Mr.  Jarvis,  in  relation  to  the  intended  sale  by  him 
under  the  writ ; he  corresponded  also  with  the  plaintiff, 
interceding  for  delay  ; he  sends  messages  to  Hamilton  to 
ask  the  same  favor,  and  he  has  an  attorney  on  the  spot  to 
superintend  his  interest,  and  with  whom  he  was  in  corres- 
pondence on  that  very  business.  One  postponement  takes 
place  after  another  at  his  instance,  and  during  all  that  time 
we  see  and  know  nothing  of  any  objection  to  the  sale,  as 
one  that  could  not  legally  be  made  in  the  manner  proposed, 
that  is,  by  Mr.  Jarvis  under  the  writ.  Then  when  at  last 
the  sale  is  made  in  March  1839,  of  this  and  other  parts  of 
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fais  property  in  Hamilton,  and  the  sale  adjourned  for  a few 
days,  in  the  hope  of  getting  at  such  adjourned  sale  a better 
price  for  the  remainder,  we  find  the  defendant  correspond- 
ing with  his  agent  and  with  the  plaintiff  in  relation  to  the 
sale  that  had  just  been  made,  and  to  the  further  sale  intended, 
asking  only  for  time,  professing  his  desire  to  pay  the  plain- 
tiff the  balance  ” and  expressly  promising  to  do  so.  The 
balance  could  be  nothing  else  than  the  portion  of  the  debt 
which  remained  after  applying  the  proceeds  of  the  first  sale, 
and  it  is  plain  he  speaks  of  the  balance  in  that  view,  which 
is  taking  credit  to  himself  for  the  proceeds  of  such  sale,  and 
thus  adopting  it  as  valid. 

How  certainly  any  person  reading  his  letters  at  the  time, 
might  have  gone  with  confidence  to  such  second  sale,  and 
bid  under  the  persuasion  that  it  was  a sale  which  the 
defendant  entirely  acquiesced  in,  in  every  other  sense  than 
that  he  would  have  been  glad  to  have  got  more  time  if  he 
could,  and  if  the  latter  sale  could  have  been  binding  on  the 
defendant,  the  first  must  have  been  equall}^  so.  Both  were 
binding,  if  Mr,  Jarvis,  before  July,  1837,  had  done  anything 
which  we  could  call  an  inception  of  the  execution  ; whe- 
ther he  had  or  not,  the  defendant  might  well  have  known  ; 
and-therefore  under  such  circumstances  we  should  assume 
as  against  him,  that  that  had  passed  which  would  be  an 
inception. 

From  the  3rd  of  March  1838,  to  the  2nd  of  March,  1839, 
the  defendant  had  every  opportunity  to  move  to  stay  pro- 
ceedings on  the  /i./a.  if  no  sale  under  it  could  legally  take 
place.  But  he  comes  years  afterwards,  and  without  shew- 
ing that  he  has  repudiated  the  sale,  or  given  notice  to  the 
purchaser  not  to  pay  the  price,  or  to  Mr.  Jarvis  not  to  pay 
it  over  to  the  plaintiff,  and  without  shewing  that  he  has  not 
In  one  way  or  another,  received  the  benefit  of  whatever  the 
several  purchasers  had  paid,  he  seeks  to  regain  possession 
of  his  land,  though  his  debts,  for  all  that  appears,  have  been 
paid  with  its  proceeds. 

Ho  doubt  what  is  plainly  and  absolutely  void,  cannot  be 
made  valid  by  waiver  or  acquiescence ; but  where  an  act 
may  have  been  regular,  or  not,  according  as  certain  facts 
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may  or  may  oot  have  occiirred,  of  which  no  record  is 
required  to  be  kept,  then  wdien  we  find  a party  so  conduct” 
ing  himself,  as  it  would  be  natural  and  consistent  he  should 
do,  if  these  facts  did  occur,  he  supplies  by  his  conduct^ 
ground  for  the  inference  that  what  was  proper  to  be  done 
was  done. 

If  Mr.  Jarvis  can  on  that  principle,  as  I think  he  can,  or 
by  reason  of  what  was  actually  proved  by  him  at  the  trial, 
be  held  to  have  commenced  the  execution  while  in  office, 
then  I think  it  would  follow  that  he  must  in  all  that  was 
done  afterwards  for  completing  the  execution,  be  regarded 
just  as  if  he  were  at  the  time  clothed  with  his  official 
character,  for  we  must  look  upon  all  as  one  act.  It  is  the 
well  settled  principle  of  law;  and  the  consequence  is,  that, 
the  deed  afterwards  made  by  him  in  confirmation  of  his 
sale,  must  be  looked  upon  as  made  by  him  as  sheriff,  and 
the  recitals  in  it  of  his  acts  as  sheriff,  are  entitled  to  the 
same  respect  as  if  he  had  been  still  sheriff  when  he  executed 
it, 

Macaulay,  J. — The  first  point  having  been  abandoned, 
the  case  resolves  itself  into  that  of  a purchaser  at  sheriffs 
sale,  under  a fi.  /a.  against  lands,  not  the  creditor  bringing 
ejectment  against  the  execution  debtor.  In  such  an  action 
the  onus  jprohandi  is  on  the  plaintiff,  and  the  first  question 
is,  what  is  it  incumbent  upon  him  to  prove  to  entitle  him 
to  recover. 

That  it  is  not  necessary  for  a stranger,  as  the  lessor  of  the 
plaintiff,  to  prove  the  judgment,  was  determined  in  the  case 
of  Doe  Button  v.  Miirless,  6 M,  & S.  110  ; but  if  necessary, 
it  was  in  the  present  instance  duly  proved. 

He  also  produced  the  original  fi.  fa.  which  does  not  ap- 
pear to  have  been  returned,  and  no  sheriff’s  return  is  en- 
dorsed thereon.  This  writ  bears  teste  the  last  day  of 
Michaelmas  Term,  1836,  and  was  issued  on  the  20th  Jan- 
uary 1831,  in  the  vacation  of  that  term,  and  delivered  to 
the  then  sheriff  of  the  Gore  district  on  the  10th  February, 
in  the  same  vacation.  It  was  made  returnable  the  last  day 
of  Hilary  Term,  1838.  At  the  time  this  writ  issued  Hilary 
Term  was  by  statute  2 Will.IY.  ch.  8,  sec.  3,  appointed  to 
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begin  on  the  first  Monday  in  February ; consequently  the 
return  day  contemplated  by  the  writ  was  Saturday  the  17th 
February,  1838.  But  on  the  4th  March,  1837,  by  the  statute 
7 Will.  IV.  ch.  1,  secs.  6 and  7,  the  terms  were  altered,  and 
Hilary  Term  made  to  commence  on  the  first  Monday  in 
December,  and  Easter  Term  on  the  first  Monday  in  Feb- 
ruary: and  again  on  the  6th  March,  1838,  by  statute  1 Vic. 
ch.  15,  Hilary  Term  was  made  to  commence  on  the  first 
Monday  in  November,  1838,  consequently  Easter  Term  was 
in  point  of  time  substituted  for  Hilary  Term,  and  the  latter 
erm  made  to  begin  at  a much  later  period  of  the  jear. 

The  acts  making  these  alterations  take  no  notice  of  cur- 
rent writs  liable  to  be  affected  thereby  ; and  as  the  writ  in 
this  case  is  not  expressed  to  be  on  the  last  day  of  Hilary 
Term  next,  but  of  Hilary  Term '1838,  which  was  not  in  fact 
the  next  Hilary  Term  after  the  issue  of  the  writ,  for  the  next 
commenced  on  the  first  Monday  in  February,  and  had  ex- 
pired before  the  time  was  altered,  it  seems  to  follow  that 
the  return  day  must  be  regarded  as  extended  with  the  alter- 
ation of  the  term,  as  evinced  by  the  statute  6 Geo.  lY.  ch. 
1,  sec.  3 (1825),  when  express  provision  was  made  on  the 
subject. 

Looking  at  this  fi^fa.  therefore  as  returnable  on  Saturday 
the  17th  November,  1838,  itajDpeared  that  Mr.  Jarvis,  sher- 
iff of  the  Gore  district,  having  received  the  writ  on  the  10th 
February,  1837,  left  the  ofiice  on  the  15th  July  of  that  year. 
That  before  leaving  office  he  entered  upon  a tract  of  Ian  d 
of  the  defendant,  in  the  town  of  Hamilton,  of  which  that  in 
suit  formed  a part,  in  order  to  inquire  of  the  defendant 
what  lands  he  owned  in  his  district,  and  from  whose  infor- 
mation he  made  the  first  part  of  the  schedule  given  in  evi- 
dence, and  afterwards  and  off  the  land  before  leaving  office, 
added  thereto  the  tract  in  Hamilton,  including  the  locus 
in  quo.  That  he  did  not  assign  over  this  writ  to  his  succes- 
sor in  office,  under  the  statute  20  Geo.  II.  ch.  37 ; but  after 
leaving  office,  and  after  the  expiration  of  twelve  months 
from  the  receipt  of  the  writ,  and  before  the  return  day, 
as  extended  by  the  ojicration  of  the  statute  7 Will.  IV:  ch. 
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1,  sec.  6,  be  on  the  31st  March,  1838,  advertised  the  same 
for  sale  in  a newspaper  published  in  the  district,  as  hav- 
ing been  seized  and  appointed  the  30th  of  June  for  that 
purpose  in  order  to  allow  three  months  to  intervene,  accord- 
ing to  the  statute  2 Geo.  lY.  ch.  1,  sec.  20.  It  was  not 
published  at  all  in  the  Upper  Canada  Gazette,  as  the  law  re- 
quired. 

Before  the  30th  June,  1838,  the  defendant  applied  to 
the  plaintiff  in  the  writ  for  indulgence,  and  the  sale  was  post- 
poned from  time  to  time,  by  notice  in  the  newspaper  above 
alluded  to,  until  the  2nd  March,  1839,  when  an  attempt 
was  made  to  sell ; but  no  sale  being  effected,  it  was  ver- 
bally postponed  by  the  sheriff,  to  the  9th  day  of  that  month 
when  the  present  sale  took  place.  Under  the  circumstances 
{of  which  the  above  is  an  outline),  the  plaintiff  claimed  to 
be  entitled  to  recover,  on  proof  of  the  ex-sheriffs  deed,  dated 
the  9th  March,  1839. 

Of  course  the  principle  points  are,  what  it  was  incumbent 
on  the  ex-sheriff  to  have  done  to  render  this  a valid  sale, 
and  whether  he  actually  did  all  that  was  essential  to  give 
it  validity.  Then,  is  the  mere  production  of  the  fi.  fa,  and 
deed  sufficient,  without  more ; and  if  sufficient  jgrima  faciCj 
can  the  defendant  impeach  the  sale  by  shewing  that  all  was 
not  done  that  ought  to  have  been  done,  I think  he  may,  ex- 
cept in  so  far  as  he  may  be  estopped. 

The  writ  commands  the  sheriff,  of  the  defendant’s  lands, 
to  cause  to  be  made  the  amount  of  the  judgment.  The 
liability  of  lands  held  in  fee  simple,  like  the  present,  to  this 
•execution,  is  under  the  statute  5 Geo.  II.  ch.  7,  which  ren- 
dered them  subject  to  the  like  remedies,  ‘proceedings  and 
process,  for  seizing,  extending,  selling  or  disposing  thereof, 
and  in  like  manner  as  personal  estates  are  seized,  extended, 
sold  or  disposed  of.  No  doubt  the  writ  therefore  authorised 
the  sheriff  to  sell  the  lands*;  and  if  the  judgment  did  not 
Itself  operate  as  a lien  upon  them,  the  writ  of  fi.  fa.  did, 
from  the  time  of  its  teste,  or  at  any  rale  of  its  delivery  to  the 
sheriff. — Gilb.  on  Ex.  19  ; 10  Jur.  '794-5  ; 1 Mod.  188 ; Cro. 
Car.  450 ; Bunb.  2'7l.  So  a fi.  fa.  against  goods  is  a lien 
upon  the  goods,  and  yet  a seizure  is  deemed  a necessary 
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step  in  order  to  convert  the  mere  lien  into  a power  to  sell, 
for  a lien  only,  does  not  include  a right  to  sell ; and  the 
statute  5 Geo.  II.  says,  lands  shall  be  subject  to  the  like 
process  and  proceedings,  &c.,  as  goods.  Now  goods  and 
chattels  arc  subject  to  seizure  under  a fl,  fa.,  so  is  a term 
for  years,  as  being  a chattel  real  and  personal  estate. 
Lands  (including  terms  for  years)  may  be  extended  under 
an  eleejit ; they  are  seized  and  sold  under  a fi.  fa.  It  may 
be  that,  owing  to  the  immobility  of  lands  and  the  nature  of 
the  debtor’s  interest  therein,  as  compared  with  goods  and 
chattels  in  the  ordinary  use  of  those  words,  a sheriff  ma}^ 
sell  lands  held  in  fee,  or  even  terms  for  j^ears,  without  any 
previous  levy  or  seizure,  although  such  levy  or  seizure  be  a 
necessary  preliminary  in  the  sale  of  goods  under  writs  of 
fi.  fa. ; but  if  so,  I think  such  sale,  to  be  effeqtual,  must 
take  place  on  or  before  the  return  day  of  the  writ,  and  not 
afterwards.  But  if  nothing  is  done  on  or  before  the  return 
day,  or  before  the  sheriff  leaves  the  office,  when  he  does  so 
at  an  earlier  period  than  the  return  day,  I do  not  think  the 
writ  proprio,  vigore  empowers  him  to  sell  after  he  ceases  to 
hold  the  office  of  sheriff,  or  after  the  return  day. 

At  the  same  time,  I entertain  the  opinion,  that  a sheriff 
may  acquire  the  power  to  sell  lands  after  the  return  day, 
and  after  he  shall  have  ceased  to  hold  the  office ; but  that  in 
such  event  it  is  essential  that  the  execution  of  the  writ  had 
been  commenced  while  he  was  in  office,  and  on  or  before  the 
return  day,  so  as  to  bring  it  within  the  rule  that,  being  en- 
tire, it  shall,  if  once  begun,  be  completed,  according  to  the 
case  of  Clark  v.  Withers,  6 Mod.  295;  1 Sal.  323:  2 Lord 
Eay,  10’74;  2 Saund.  47,  344;  Willes,  131,280. 

I also  think  that,  however  the  courts  may  for  reasons  of 
policy  be  disposed  to  favour  hona  fide  purchasers  at  sheriff’s 
sales,  the  maxim  of  caveat  emptor  so  far  applies,  that  any 
one  purchasing  at  such  sale  from  a person  out  of  office,  and 
after  the  return  day  of  the  writ,  must  take  the  onus  of 
proving  that  such  person  (whose  prima  facie  right  to  exe- 
cute the  writ  thus  ceased)  had  while  in  office,  and  before 
the  return  day  expired,  done  that  which  rendered  the  sub- 
sequent sale  valid.  What  that  is,  forms  the  first  important 
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question  ; and  upon  the  best  consideration,  I think  he  must 
prove  a previous  levy  or  seizure,  by  analogy  to  like  proceed- 
ings on  similar  process  against  goods. 

I expressed  myself  to  this  effect  in  the  former  ejectment 
between  the  same  parties — see  Doe  Miller  v.  Tiffany,  5 IT. 
C.  Eepts.  90, — and  after  a careful  reconsideration  of  the  sub- 
ject since  the  last  argument,  and  especially  with  a view  to 
Mr.  Yankoughnet’s  able  argument,  that  in  relation  to  tho 
lands,  unlike  the  case  of  goods,  the  sale  was  of  the  essence 
of  the  execution,  and  not  the  seizure,  I am  obliged  to  adhere 
to  the  same  opinion  still. 

There  is  no  doubt  an  essential  difference  between  lands 
and  goods.  The  sheriff  may  not  only  seize,  but  dispossess 
the  owner  of  goods  and  take  them  into  his  own  possession 
. and  keeping,  and  after  sale  he  may  deliver  them  to  the 
purchaser ; 'whereas,  though  he  may  sell  lands,  no  estate 
passes  until  it  is  transferred  by  deed  of  sale  or  assignment 
—1  B.  & A.  230 ; 9 M.  & W.  372  ; 1 Dow.  M.  S.  352 ; 14 
M.  & W.  239.  And  the  property  is  not  altered  in  either 
la.nds  or  goods  till  the  sale — see  Yel.  44,  (n);  Bull,  N.  P. 
41 ; The  King  v.  Giles,  8 Price,  293  to  415 ; 1 B.  & B, 
370;  16  East.  254,  278;  3 M.  & W.  622;  9 M.  & W.  373 
14  M.  & W.  239;  10  M.  & W.  46;  9 Bing.  128,  135,  265, 
285,  Giles  v.  Grover,- — and  see  pages  163,  177 ; 10  Bing. 
182  ; 6 Bing.  158  ; 4 East,  523.  Kor  will  it  pass  in  the  case 
of  real  estate,  until  a deed  of  assignment  or  conveyance  be 
executed. 

The  circumstance  that  no  estate  in  real  property  passes 
until  a deed  of  assignment  or  conveyance  be  executed, 
suggests  the  question,  whether  the  conveyance  as  well  as 
the  previous  act  of  sale,  should  both  precede  the  return  day 
of  the  writ,  or  the  period  of  the  sheriff  leaving  office:  as  to 
which  see  10  M.  & W.  360 ; 14  M.  & W.  244-5. 

When,  however,  such  assignment  is  executed,  he  cannot 
expel  the  debtor  and  deliver  possession  to  his  vendee: 
whose  only  remedy  (unless  the  possession  is  vacant,  or  the 
possession  be  voluntarily  relinquished)  is  by  ejectment. 

That  the  Sheriff  cannot  deliver  possession  of  lands  like 
^oods,  but  only  seizure  or  seisin,  see  March,  13 ; 3 Keb. 
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242;  Crc.  Eliz.  584 ; 3 T.  E..292,  8;  6 Taunt.  202;  1 Mar. 
514;  IDow.  KS.  352, 

Still,  adopting  the  analogy  of  writs  of  fi.  fa,  executed 
upon  leasehold  interests  in  England,  there  is  in  other  res- 
pects a close  resemblance.  The  sheriff  may  there  legally 
enter  upon  premises  demised  for  a term  of  years,  and  seize 
and  sell  the  same.  He  may  return  such  chattels  real  on 
hand  for  want  of  buyers;  and  afterwards  sell  the  same 
under  a venditioni  exponas^  which  supposes  a seizure — see  8 
East  467.  He  might  acquire  a right  to  poundage  upon  a 
compromise  before  sale.  He  might  after  seizure  be  ruled 
to  return  the  writ,  and  «o  ulterior  process  could  be  regularly 
^ resorted  to,  without  such  previous  return.  If  sued  in  tres- 
pass, he  could  justify  the  entry,  and  though  the  gist  of  the 
execution  of  a fi.  fa.  against  goods,  be  the  levy  or  seizure, 
and  not  the  sale,  yet  a sale  is  necessary  to  dive*fet  the  right 
of  property  of  the  debtor,  and  to  transfer  it  to  the  creditor 
or  purchaser. — Yel.  45  (n);  16  East,  254  ; 3 M.  & W.  622  ; 9 
M.  & W.  372. 

Both  seems  requisite : though  the  act  of  seizing  may  have 
had  its  origin  in  the  necessity  of  applying  the  writ  to  some 
specific  goods,in  order  to  prevent  there  being  eloigned,  or  sub- 
sequent process  against  the  effects  of  the  debtor,  from  super- 
seding or  taking  precedence  over  it.  Still  it  is  in  practice 
treated  as  an  indispensable  step  to  warrant  a sale. — 6 Mod. 
295;  1 B.  & A,  230;  Cro.  El.  227;  8 East,  474. 

It  is  that  which,  in  addition  to  the  general  lien,  applies 
the  writ  to  specific  property,  and  which  being  done  pro 
tanto  at  once  and  before  sale,  operates  as  a satisfaction  or  dis- 
charge of  the  debtor  until  returned.  It  has  therefore  a 
twofold  operation,  and  is  in  itself  so  far  an  execution  of  the 
writ, that  being  done,  the  sheriff  may  afterwards  sell,  though 
out  of  office. 

That  the  sheriff  may  complete  executions  by  fi.fa.  after  the 
return  day  or  after  leaving  the  oflice,  if  once  begun — see 
Eolle’s  Ab.  893,-4,  458  ; 6 Mod.  295  ; 1 Sal.  323  ; 2 Lord 
Eay.  1074;  Cro.  Jac.  73;  Yel.  44;  Moore,  747  ; 1 Bur.  20;  1 

B.  & A.  230  ; Willes,  131,  280 ; Lutw.  589;  Yin.  Ab.  Eeturn 

C.  ; Cro^  El.  512 ; 1 Yes.  Sen.  180-3  ; 2 Saund.  47,  344  ; 4 
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Leonard,  30.  And  this  though  a writ  of  error  be  brought 
— Cro.  El.  597  ; 1 Yent.  255 ; Willes,  271 ; 1 Sal.  321 ; Moore 
531  ; Yel.  6;  2 Burr.  812;  Saund  101  (c).  Or  though  an  act 
of  bankruptcy  committed — 8 B.  & 0.  722;  1 Lord  Bay.  724; 
4B.  & Ad.255;  1 N.  & M.  52. 

A seizure  of  lands  would  seem  equally  important  to  pre- 
vent the  over-reaching  effect  of  later  process,  and  may  be 
attended  with  the  same  effects  as  a seizure  of  goods  in  other 
respects,  and  although  the  debtor  cannot  be  turned  out  of 
possession.  That  a term  of  years  may  be  seized,  either  actu- 
ally or  symbolically,  as  by  entry  and  seizure  of  the  lease,and 
that  on  the  same  principle,  lands  held  in  fee  may  be  seized 
by  entry,  and  a pro  forma  act  of  levy  or  the  taking  of  the 
articles  of  title,  is  I think,  shewn  by  numerous  cases. — Gil- 
bert on  Executions,  19;  4 Co.  74,  Palmer’s  case;  8 Co.  96-7, 
171;  Cro.  Jac.  73;  Yel.  44;  Moore,  757,  S.  C.;  1 Yes.  Sen. 
180,  195  ; Owen,  70-1;  Dyer  363,  373;  3 Yer.  171;  Stat.  11 
Geo.  II.  ch.  19,  sec.  8;  Comyn’s,  204;  Willes,  131;  2B.  & B. 
362  ; 5 Moore,  79 ; 1 A.  & E.  641 ; 3 B.  & A.  470 ; 3 T.  E.  292; 
2 Ch.  E.  203 ; 8 T.  E.  57 ; 5 B.  & A.  243  ; Jacob,  421 ; 1 M.  & 
S.  425;  1 B.  & A.  230;  6 Taunt.  370;  2 Mar.  78;  8 East, 
467 ; 1 M.  & E.  137 ; Comb.  291 ; 9 M.  & W.  372  ; 1 Dow.  K S. 
352;  14  M.  & W,  244;  5 U.C.  E.  80;  1 Dow.  M.  S.  352;  3 
Tyr.  339. 

In  2 Paine  and  Duer’s  Prac.,  New  York,  it  is  said  that  the 
judgment  itself  constituting  a lien  on  lands,  no  ^ct  of  the 
sheriff  under  the  execution  is  necessary  in  order  to  make  a 
levy,  but  he  proceeds  to  sell  them  without  making  any  entry 
on  the  lands. 

A distinction  will  be  found  to  exist  between  writs  of  execu- 
tion— as  continuing  writs  and  peremptory  writs ; of  the  for- 
mer kind  are  writs  of  levari  facias,  of  the  latter,  writs  of  fi, 
fa.  The  former  directs  the  debts  to  be  levied  of  the  profits, 
and  the  writs  contijiue  and  may  be  in  force  after  the  return 
day  for  that  purpose ; the  latter  requires  the  debt  to  be  made 
of  the  goods  and  chattels,  and  must  be  executed  before  the 
return  day,  sufficiently  at  least,  to  bring  it  within  the  rule, 
that  being  entire,  if  commenced  before  such  return  day, 
iit  may  be  completed  afterwards.  Some  of  the  cases  respect- 


452  queen’s  bench,  michaelmas  term,  13  vie. 

ing  sequestrations  to  the  hereafter  mentioned,  notice  and  ex- 
plain this  difference. 

The  foregoing  references  shew  that  there  may  he  a seiz- 
ure: and  that  such  seizure  must  have  been  made  before  the 
return  day,  and  while  the  sheriff  was  in  office,  will  be  seen 
by  reference  to  cases  of  ejectment  by  vendees  of  terms  for 
years,  claiming  under  writs  of  fl.  fa.  or  other  cases  where  a 
title  must  be  proved  under  such  an  execution — 6 M.  & S. 
110. 

Also  in  pleadings  in  cases  where  it  became  necessary  to 
justify  under  such  process, — where  the  entry  and  seizure  are 
always  averred  to  have  taken  place  by  the  sheriff,  while 
sheriff,  and  before  the  return  day — 9 M.  & W.  3^2.  1 Eoscoo 
on  Eeal  Actions,  166,  speaking  of  the  grand  cape,  says:  The 
sheriff  verbally  seized  the  lands  into  the  king’s  hands,  1 Leo. 
92.  Under  the  grand  cape  the  sheriff  ought  generally  to 
seize,  i.  e.  seize  generally,  only  without  taking  actual  posses- 
sion or  removing  the  goods — Noy.  152  ; Keilw.  ll'l ; Jenk. 
122 ; 16  Vin.  Arb.  85.  When  office  finds  matter  for  the  king 
by  which  a common  person  may  enter,  in  such  case,  the 
king  shall  be  adjudged  in  possession-— Per  Poll,  C.  J.,  Bro. 
office.  Weston  Extents,  Y4;  PI.  15,  devant,  &c.,  cites. 21 
Hen.  YII.  17;  10  M.  & W.  42 ; 1 Yernon,  58,  248,  speaks 
of  laying  on  the  execution  ; 1 Yez.  Sen.  183,  speaks  of  the 
execution  laid  on. 

A term  intervening  between  the  teste  and  return  of  the 
writ  will  not  invalidate  it — 2 Sal.  700;  2 Lord  Eay.  775  ; 7 
Mod.  79 ; 11  Mod.  50.  And  after  a levy  or  seizure,  the  exe- 
cution must  be  returned  before  another  issues — Barnes  213; 
6 Taunt.  370;  2 Mars.  78;  3 0.  & J.  86;  2 Ch.  E.  203;  1 
How.  N.  S.  83  ; 8 M.  & W.  249 ; 1 How.  30 ; 2 How.  762  ; 5 
M.  & W.  274 ; 8 M.  & W.  250. 

As  to  what  constitutes  a seizure  or  evidence  thereof,  see  1 
Wil.  44  ; 8 B.  & C.  456  ; 2 M.  & E.  534;  6 T.  E.  298,  300  ; 5 
Bing.  10 ; 2 M.  & P.  30-1  ; 6 Taunt.  ^02;  1 Mar.  541 ; 1 
M.  & S,  711;  9 Price,  95;  5 M.  & W.  50;  3 M.  & W.  622;  3 
Q.  B.  701 ; 6 M.  & G.  145. 

Manning’s  Exchequer  57 — with  respect  to  seizing  of  the 
lands,  the  sheriff  does  in  fact  nothing  but  return  them,  as- 
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found  by  the  jury,  as  in  the  case  of  an  elegit  (1  Salk,  209, 
6 Taunt.  202)  there  seems  to  be  no  objection  in  point  of  law 
to  an  actual  seizure,  provided  it  can  be  effected  wtthout 
using  force — B.  Ilf.  P.  104,  page  58.  The  Queen  is  legally 
in  possession  as  soon  as  the  extent  is  returned. 

Hartly  v.  Moxham,  3 Q.  B.  701 — Lord  Denman  said  that 
case  differed  from  that  of  a distress  where  the  landlord  as- 
serts that  he  takes  the  goods,  and  thereby  acquires  an 
authority  and  power  of  control  over  them  : the  trespass  might 
not  lie  if  the  act  was  wrongful. 

In  Bird  v.  Bass,  6 M.  & G,  145 — the  sheriff’s  officer  and 
his  follower  called  at.  the  house  of  the  bankrupt,  at  twenty 
minutes  past  ten  in  the  morning,  and  asked  for  him  ; he  was 
not  at  home,  but  they  waited  till  he  came,  which  was  a little 
before  eleven,  when  the  officer  for  the  first  time  inform- 
ed him  of  his  business.  The  attorney  of  the  plaintiff  in  the 
suit,  had  received  a letter  containing  notice  of  an  act  of 
bankruptcy,  about  the  same  hour,  and  the  question  was, 
whether  there  had  been  a seizure  or  a levy  before  the  re- 
ceipt of  such  notice.  Coltman,  J.,  left  it  to  the  jury  to  say 
at  what  time  the  sheriff’s  officer  entered  the  house,  and 
whether  the  entry  was  made  for  the  purpose  of  executing 
the  writ,  and  to  prevent  the  removal  of  goods,  or  merely 
with  the  intention  of  waiting  till  the  defendant  in  the  suit 
should  return  home,  before  he  executed  it ; the  jury  found 
that  it  was  made  for  the  purpose  of  executing  the  writ.  On 
an  application  to  set  aside  the  verdict,  as  against  evidence, 
Tindal,  0.  J.,  said  that  it  was  a question  for  the  jury, and  that 
in  the  absence  of  proof  to  the  contrary,  the  entry  was  prima 
facie  evidence  of  the  execution  of  the  writ  itself,  Maule,  J. 
thought  there  was  evidence  of  a levying  at  the  time  of  the 
entry — not  that  the  mere  entry  would  be  sufficient  to  charge 
the  sheriff  as  a trespasser  or  wrong-doer ; but  it  was  the  duty 
and  business  of  the  officer  to  take  possession  under  the  writ, 
that  when  the  debtor  arrived  he  did  nothing  new,  except  to 
epeak  to  him,  and  that  the  jury  might  infer  he  took  posses- 
sion from  the  time  he  came  into  the  house.  See  3 Q.  B. 
701,  11  A.  & E.  826 : Coleridge,  J. — There  is  no  execution 
(of  a fi.  fa.)  when  there  is  no  levy ; 6 M,  & G.  191,  per 
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Cresswell,  J. — The  general  rule  is  that  an  execution  is  exe^ 
cuted  by  seizure, — 1 N.  & M.  189,  (b). 

For  cases  of  ejectment  by  sheriffs,  vendees  of  terms  for 
years,— see  6 M.  & S.  110 ; 2 M.  & S.  425  ; Bui.  N.  B,  104 
Sal.  291,  563  ; 2 Star.  199;  Holt.  587  ; 2 Arch’d.  N.  P.  425  ; 
1 Dow.  K S.  352 ; 9 M.  & W.  372. 

As  to  goods — see  5 B.  & A.  862 ; 2 D.  & B.  1 ; 1 Q.  Bi 
736;  1C.  & P.169. 

The  cases  respecting  sequestration  are  material.  The 
nature  of  proceedings  under  such  writs  is  stated  in  19 
Vin.  Ab.  sequestration ; Bac.  Ab.  sequestration  ; 2 Bl.  Com. 
448  ; 2 Tidd.  1064 ; 1 Cromp.  459,  345  ; Wood’s  Institutes, 
608;  Bagley’sPr.  258-9 ; 2 Arch’ds.  Pr.  (new)  168;  1 Yes. 
Sen.  180;  1 Mod.  259-;  2 H.  B.  582;  3 Camp.  447;  6 B.  & 
C.  630  ; 8 D.  & E.  673  ; 3 Burn’s  Eccl.  Law,  322  ; 1 P.  W. 
307;  2 P.  W.  622 ; 1 D,  & E.  486 ; Bunb.  272 ; 3 B.  & P. 
321;  3 Swan.  289,  304,  (c)  310;  1 Dow.  434;  5 Tyr.  90, 
and  1 C.  M.  E.  507,  S.  C.;  2 N.  & M.  227,  5 B.  & Ad.  447 ; 7 
A.  & E,  898 ; 9 A.  & E.  468  ; 7 Dow.  146  ; 10  M.  & W.  42. 

These  authorities  will  shew  that  there  is  a distinction 
between  sequestrations  issued  out  of  Chancery,  and  by 
bishops  under  writs  of  levari  facias.  That  to  bishops  issue 
writs  of  levari  facias  as  distingnished  from  writs  of  seques- 
trari  facias  and  that  on  writs  of  lev.  fa.  or  fi.  fa.  de  bonis 
ecclesiasticis  a sequestration  (analagous  to  the  warrant  of  a 
sheriff)  issues  to  name  sequestrators  to  levy  the  debts,  &c.,  of 
the  profits,  &c.  That  such  lev.  fa.  is  a continuing  writ, 
though  returnable  at  a fixed  day,  and  may  be  executed  after 
the  return  day.  But  that  until  publication  of  the  sequestra- 
tion, no  one’s  rights  are  interfered  with,  and  some  of  the 
above  cases  show  that  where  the  right  to  priority  has  been 
contested,  the  test  was,  which  sequestration  had  been  first 
published.  And  that  publication  consisted  in  reading  it 
in  the  church  on  a Sunday,  and  at  the  door,  or  by 
affixing  a copy  thereat;  also,  that  such'  publication  answers 
what  in  some  cases  is  termed  laying  on  the  writ. — 1 Ver..  58,, 
248;  1 Yes.  Sen.  182;  3 Camp.  447. 

The  authority  and  duty  of  the  sheriff  under  a /a.  against 
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lands,  must  be  considered  exclusively  as  under  the  stat.  5 
Geo.  II.  ch.  'T,  and  irrespective  of  our  subsequent  provincial 
acts,  though  they  may  be  properly  resorted  to  in  aid  of  the 
argument. 

If  a sheriff  could,  in  no  case,  sell  under  fi.  fa,  against 
lands,  unless  while  in  office,  and  before  the  return  day, 
much  inconvenience  would  be  the  result.  If  he  must 
necessarily  do  so,  and  the  writ  is  made  returnable  at  a day 
within  twelve  months  from  the  time  of  its  receipt  by  him, 
he  would  be  justified  in  returning  tarde,  because  our  stat- 
ute prohibits  a sale  until  the  expiration  of  that  period.  But 
if  not — if  though  he  could  not  sell,  he  might  lay  on  or  begin 
the  execution  before  the  return  day,  he  might,  if  ruled, 
return  that  he  had  seized  lands  to  such  a value,  but  had 
not  sold,  because  the  writ  had  not  been  in  his  hands  twelve 
months.  Or  it  may  be,  that  the  writ  is  irregular  that 
has  not  twelve  months  between  its  teste  and  return,  and  be- 
tween the  time  of  its  delivery  to  the  sheriff  and  the  return 
day. 

Another  case  might  be,  attempting  to  sell  unavailing  for 
want  of  buyers  after  being  duly  advertised,  &c.;  would  it 
be  a sufficient  return  for  the  sheriff  to  say  that  he  could  not 
find  buyers  before  the  return  day,  without  alleging  .any 
seizure,  or  shewing  a state  of  things  warranting  a venditi- 
oni exponas,  but  making  a return  which,  if  sufficient, 
would  seem  to  i;equire  the  plaintiff  to  issue  an  alias  re- 
turnable twelve  months  afterwards. 

The  case  of  Armour  and  Davis  v.  Jackson,  Taylor,  146, 
referring  to  Boulton  v.  Small,  is  material.  It  was  not  con- 
tended there,  that  the  sheriff  could  not  return  lands  on  hand 
for  want  of  buyers,  or  that  a venditioni  exponas  could  not 
issue  thereon. ' The  only  objection  was  the  shortness  of  the 
period  between  the  teste  and  return  of  the  latter  writ. 

Also,  Nicholl  v.  Crawford,  Taylor  3^6,  which  is  reported, 
allowed  an  alias  fi.  fa.  against  lands  to  be  returnable  within 
twelve  months  from  the  teste. 

I see  no  legal  objection  to  a sheriff’s  taking  possession  of 
vacant  lands  under  the  writ,  and  preserving  them  from 
waste,  or  bringing  actions  against  wrong-doers,  founded 
merely  on  his  right  as  sheriff  under  the  writ.  It  seems  to 
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me  that  by  entry,  he  would  acquire  the  same  interest  and 
control  over  lands  (except  actual  possession  when  retained 
by  the  debtor  or  another),  that  he  acquires  by  a seizure  of 
goods  under  a fi.  fa.  and  that  if  in  possession,  he  may  de- 
liver such  possession  to  his  vendee. 

Upon  the  best  consideration,  I think  that,  if  a sheriff,  before 
leaving  office  and  before  the  return  day,  takes  proceedings 
under  fa.  against  lands,  which  constitutes  an  overt  act  to- 
wards execution,  equivalent  to  seizure  of  goods,  sufficient  as 
between  the  creditor  and  the  debtor,  as  by  entry,  with  the  de- 
clared purpose  of  seizing,  taking  possession  of  the  title 
deeds,  or  adopting  some  other  symbol,  as  laying  hold  of 
the  knocker  of  the  door,  the  limb  of  a tree,  &c.,  acts  usual 
in  giving  livery  of  seizure  in  feoffments,  which  I consider 
would  be  a laying  on  of  the  execution,  that  he  may  proceed 
to  advertise  and  sell  afterwards,  though  out  of  office,  and 
after  the  return  day  , if  nothing  had  occurred,  as  lapse  of 
time  or  other  circumstances,  to  shew  such  incipient  step  to 
have  been  abandoned,  as  was  held  to  have  been  done  in  the 
case  of  Doe  ex  dem.  of  Young  v.  Smith,  1 U.  0,  E.  196. 

If  the  foregoing  be  a correct  view,  then  the  remaining 
questions  are,  whether  the  ex-sheriff  Jarvis  did,  while  in 
office,  seize  or  do  that  which  was  equivalent  thereto,  or  evi- 
dence thereof ; and  if  so,  whether  it  was  abandoned  after- 
wards. I think  that,  if  there  was  a levy  or  seizure,  the  cir- 
cumstances in  evidence  sufficiently  shew  that  it  was  not 
abandoned. 

Then  with  respect  to  the  seizure,  it  seems  to  form  a mixed 
question.  If  he  entered,  not  meditating  any  proceeding 
against  these  lands,  but  merely  to  inquire  of  the  defendant 
what  land  he  had,  and  took  a note  of  these  as  returned  by 
him,  it  would  not  be  a seizure  ; but  if  he  entered  knowing  the 
lands  to  be  the  defendant’s,  and  with  intent  thereby  to  com- 
mence the  execution,  if  he  entered  on  these  lands  as  defen- 
dant’s, and  also  so  entered  in  order  to  enquire  of  other  lands, 
it  would  be  evidence  of  a seizure.  The  question  is,  whether 
he  seized  or  not  that  is  evinced  by,  and  to  be  gather- 
ed from  overt  acts, — Bird  v.  Bass,  6 M & G.  145, — 
if  he  entered  with  that  animus  it  would  be  a seizure  if  alio 


DOE  TIFFANY  V.  MILLER. 


intuitu  \i  would  not:  if  with  a two-fold  object,  both  including 
the  execution  of  the  writ,  it  would;  and  being  equivocal, — 
what  the  ex-sheriff  did,  and  quo  animo  he  acted  in  what  he 
did,  are  for  the  jury. 

If  they  are  satisfied  the  entry  was  under  and  in  execution 
of  the  writ  against  those  lands  as  well  as  others,  it  would 
be  a levy  or  seizure ; but  he  merely  noting  them  at  the  foot 
of  the  schedule  afterwards,  would  not.  It  is  of  no  value 
otherwise  than  as  affording  evidence  of  the  animus  with 
which  he  entered,  as  it  seems  distinctly  stated  he  did : a 
fact  not  denied  by  the  defendant. 

It  was  not  left  to  the  jury  exactly  in  this  way,  but  they 
seem  rather  to  have  found  the  facts  specially  as  to  what  the 
ex-sheriff  did,  apart  from  and  without  noticing  his  inten- 
tions in  relation  to  these  lands.  I think  the  evidence  war- 
ranted the  inference,  that  the  ex-sheriff  did  by  actual  entry 
seize  or  levy  on  these  lands  with  the  defendant’s  knowledge 
while  in  office,  and  long  before  the  return  day,  and  that 
such  incipient  proceeding  was  duly  kept  alive  until  the  sale, 
and  if  such  is  to  be  taken  to  be  the  meaning  of  the  verdict 
as  found — deeming  it  warranted  by  the  evidence,  I think 
such  verdict  for  the  plaintiff  should  stand. 

The  following  tests  may  be  suggested : — 

1.  In  the  event  of  a compromise,  was  the  ex-sheriff 
entitled  to  poundage  or  fees  in  lieu  thereof,  under  the  stat. 
9 Yic.  ch.  56  ? See  11  A.  & E.  826  ; Colly  v.  Coates,  8 M.  & 
W.  249. 

2.  If  ruled  to  return  the  writ,  could  he  have  returned 
truly  that  he  had  taken  the  lands  which  remained  on  hand 
for  want  of  buyers  ? 

3.  Could  the  defendant  have  ruled  him  to  return  the  writ 
according  to  7 Taunt.  5 ? 

4.  Could  the  plaintiff  have  issued  other  process  without 
the  previous  return  of  this  ? — 2 Salk.  ^00  ; 2 Lord  Bay. 
775;  7 Mod.  '79  ; 11  Mod.  50. 

5.  If  sued  in  trespass  for  the  entry,  would  he  be  liable  on 
this  evidence  under  the  plea  of  not  guilty  ? J 

6.  If  so,  could  he  justify  the  entry  as  undei^the  /?.  fa.  while 
in  office  ? &c. 
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’T.  Would  a subsequent  writ  of  error  have  operated  as  a 
su]persedeas  ? 

8.  Is  the  ease  within  the  rule  of  entirety  according  to 
Clerk  V.  Withers,  6 Mod,  395  ? &c. 

There  is,  I think,  evidence  sufficient  to  warrant  a jury  in 
finding  on  all  these  points  in  favor  of  the  ex-sheriff— in 
other  words,  of  the  lessor  of  the  plaintiff. 

Draper,  J. — I have  the  misfortune  to  from  differ  the  rest 
of  the  court;  and  notwithstanding  the  unfeigned  respect  I 
entertain  for  the  judgments  of  my  learned  brothers,  the 
reasons  advanced  by  them  have  failed,  after  repeated  consid- 
eration, to  bring  me  to  agree  in  their  conclusion. 

It  is  laid  down  that  an  execution  is  an  entire  thing,  and 
cannot  be  separated  after  it  is  begun.  The  old  sheriff  is 
bound  and  compellable  to  proceed  and  sell  on  a fi.  fa. 
whereon  he  returns  goods  levied  and  remaining  on  hand 
for  want  of  buyers,  though  he  goes  out  of  office  immediately 
after  making  such  return. — Clerk  v.  Withers,  Salk.  322  ; 
^yer  v.  Aden,  Cro.  Jac.  13  ; Charter  v.  Peele,  Cro.  El.  597  : 
Melton  V.  Eldrington,  Dy.  98  (b).  The  same  sheriff  who 
begins  the  execution  ought  to  end  it ; and  a writ  of  distrin- 
gas nuper  vice  comitem  lies  either  to  sell  and  bring  in  the 
money,  or  to  sell  and  pay  the  money,  to  the  new  sheriff,  his 
successor.  When  a sheriff  has  once  seized  goods,  he  is  com- 
pellable to  return  the  writ,  and  thereby  make  himself  liable 
to  answer  for  the  value  of  the  goods  he  has  so  seized  : and 
by  such  seizure  of  goods  into  the  sheriff’s  hands  depriving 
the  execution  debtor  of  their  custody,  the  property  is  for 
the  time  being  at  all  events  divested  out  of  him ; though 
this  holds  only  as  to  chattels  which  pass  by  delivery,  and 
not  to  chattels  real,  terms  for  years,  which  remain  in  the 
debtor  until  a deed  of  'assignment  is  executed  by  the  sheriff. 
If  the  debtor  were  to  die  in  the  interval  between  the  issuing 
of  the  writ  and  its  execution,  the  creditor’s  title  to  the  goods 
would  be  paramount  to  that  of  the  executor : and  as  to 
goods,  the  sheriff  may  maintain  trespass  or  trover  against 
any  person  who  takes  them  away  after  he  has  seized  them 
in  execution  ; and  the  defendant  is  dischai^ed  from  the 
judgment  and  all  further  execution,  if  the  sheriff  has  seized 
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on  goods  to  the  amount ; and  such  a seizure  will  be  a bar  to 
a sci.  fa.  on  the  judgment,  as  well  as  to  any  action  on  the 
judgment,  and  the  plaintiff  is  put  to  his  remedy  against  the 
sheriff;  and  if  the  sheriff,  has  seized  goods,  and  returns 
that  he  had  done  so  to  the  value  of,  &c.,  and  that  the  goods 
were  afterwards  rescued,  this  will  not  excuse  him  ; it  was  a 
fault  in  him,  and  he  remains  liable  for  the  value  returned. — 
Doe  Hughes  v.  Jones,  9 Mee.  & W.  376;  Playfair  v.  Mus- 
grove,  14  Mee.  & W.  239  ; Eanken  v.  Harwood,  10  Jur.  794; 
Wilbraham  V.  Snow,  2 Saund.  47;  Mountney  v.  Andrews, 
Cro.  Eliz.  237 ; Atkinson  v.  Atkinson,  Gro.  El.  391;  Cook 
v.  Wilmot,  Cro.  El.  209  ; Mildmay  v.  Smith,  2 Saund.  343  ; 
Sly  V.  Pinch,  Cro  Jac.  514. 

Prom  these  and  many  other  authorities,  it  is  clear,  that 
the  seizure  of  the  goods,  and  not  the  mere  receipt  and  filing 
of  the  writ,  is  meant  by  “ beginning  execution]'^  and  that  al- 
though the  sheriff  has  the  writ,  yet  if  he  seized  no  goods 
under  it,  and  is  removed  before  it  is  returnable,  execution 
should  be  done  by  his  successor. — See  Meriton  v.  Stevens, 
Willes,  280,  and  the  cases  there  reviewed ; Dyer,  41  (b)  in 
margin,  and  355  (a)  in  margin  ; 3 Salk.  147. 

The  distinction  suggested,  as  between  goods  transferable 
by  delivery  and  chattels  real,  which  require  assignment  by 
deed,  applies  with  equal  force  as  to  lands  held  of  freehold. 
See  Morland  v.  Pellatt,  8 B.  & 0.  722  ; Doe  Hughes  v.  Jones, 
9 M & W.  372  ; Playfair  v.  Musgrove,  14  M.  & W.  239.  In 
terms  for  years,  it  appears  customary  to  seize  the  lease  ; but 
there  can  be  no  doubt  the  sheriff  can  seize  and  sell  the  term^ 
though  he  cannot  get  possession  of  the  lease,  or  where  it  is 
a term  created  by  parol.  When  goods  are  seized  on  a fi.  fa^y 
the  sheriff  deprives  the  defendant  of  the  possession  at  once; 
not  so  of  a term,  as  Doe  Hughes  v.  Jones  shews  a fortiori 
not  of  an  estate  of  a freehold.  On  an  elegit^  the  sheriff  can 
do  no  more  than  deliver  legal  but  not  actual  corporeal  pos- 
session. Though  the  sheriff  may  may  maintain  trespass  or 
trover  with  regard  to  goods  seized,  it  is  nowhere  pretended 
he  can  maintain  any  action  with  regard  to  a property 
in  which  he  is  about  to  sell  and  does  afterward  sell  a 
term;  though  perhaps  he  might  sue  for  the  lease,  if  he 
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had  seized  it,  and  it  were  taken  from  him.  It  is  clear 
to  me,  that  if  the  debtor  or  any  person  cut  timber  or  com- 
mitted anj^  waste  to  lands,  after  the  sheriff  had  received  a 
ft.  fa.  against  them,  at  any  time  before  the  execution  of  the 
deed  to  the  purchaser,  the  sheriff  could  maintain  no  action. 
I do  not  find  that,  on  any  writs  against  lands  in  England, 
the  sheriff  ever  entered  or  put  a i^arty  out  of  possession, 
unless  the  command  of  the  writ  was  ^^liabere  facias  posses- 
sionem, or  seisinam.''  Even  on  a writ  of  grand  cape, 
which  commands  that  the  lands  in  question  be  taken  into 
the  hands  of  the  King,  no  actual  entiy,  no  dispossession  of 
the  tenant  takes  place. — Mitchell  v.  Hjde,  1 Leon.  92;  At- 
kins V.  Gage,  T^oy.  152;  Anon.  Keilw,  llY  (a).  It  is  a 
mere  formal  proceeding  ; and  the  court  condemned  a sheriff 
who,  under  a writ  of  grand  cape  against  a rectory,  entered 
and  took  and  carried  away  certain  tithes,  saying  he  ought 
to  have  seized  generally,  but  to  have  left  them  where  he 
found  them.  And  upon  an  elegit,  the  sheriff  summons  a 
jury,  ascertains  by  their  verdict  what  lands  the  defendant 
has  and  the  value,  and  divides  them;  and  on  returning  this 
inquisition,  returns  farther  that  he  has  delivered  the  moiety 
to  the  plaintiff.  And  he  has  thus  done  all  that  the  writ 
authorises,  though  he  has  made  no  actual  delivery,  and 
though  to  obtain  possession,  the  plaintiff  may  be  driven  to 
an  ejectment.  So  on  an  inquisition  on  an  extent,  the  sheriff 
returns  that  he  had  seized  into  the  Kings’s  hands  the  lands 
found  by  the  jury  to  belong  to  the  defendant,  though  in  fact 
he  only  seizes  in  law.  The  statute  3 Geo.  1.  ch.  15,  sec.  9, 
proves,  that  notwithstanding  the  seizure  of  goods  by  a she- 
riff, on  exchequer  process  for  the  king’s  debts,  a writ  of  ven. 
ex.  went  to  his  successor  for  the  sale  thereof.  On  writs 
of  fi.  fa.  against  goods,  if  the  sheriff  sell  the  lease  or  term 
(of  a house  he  cannot  put  the  person  out  of  possession  and 
the  vendee  in. — Rex.  v.  Deane,  2 Show.  85 ; Taylor  v.  Cole, 
3 T;  E.  295.  He  may,  if  he  can,  seize  the  lease  as  part 
of  the  chattel  real,  and  may  deliver  that,  but  not  possession 
though  the  vendee  may  enter  if  he  can  peaceably  obtain 
possessson.  Though  a writ  of  error  is  brought  and  a super- 
sedeas issues,  yet,  if  the  sheriff  has  actually  seized  goods, 
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he  must  or  at  least  may,  sell;  but  the  reason  seems  to  me 
to  have  no  application  to  lands.  The  sheriff  perhaps 
might  be  authorised  under  the  ft.  fa.  against  lands,  to  seize 
title  deeds,  and  so  be  said  to  commence  execution  ; but 
admitting  this,  and  that  he  could  do  so  within  the  twelve 
months,  it  is  far  from  being  a consequence  that  he  must 
seize  the  titles  before  he  can  sell  the  lands.  To  hold  this 
would  in  most  cases  defeat  the  execution. 

The  provincial  statutes  43  Geo.  III.  ch.  1,  sec.  2 ; 2 Geo. 
ly.  ch.  1,  s.  20,  prevent  a sale  until  twelve  months^from 
the  day  the  sheriff  receives  the  writ,  and  require  an  adver- 
tisement six  times  in  the  Upper  Canada  Gazette,  and  an 
advertisement  in  a district  newspaper,  or  a written  notice 
put  up  in  the  office  of  the  clerk  of  the  peace,  or  on  the  door 
of  the  court-house,  for  three  months  before  the  sale.  No- 
thing else  is  prescribed ; and  at  the  expiration  of  the  twelve 
months,  the  sheriff’s  duty  is  to  sell  and  on  receiving  the 
money  to  execute  a proper  assignment  of  the  debtor’s  estate 
and  interest  in  the  lands  sold  to  the  purchaser,  without 
which  the  estate  would  still  at  law  remain  in  the  debtor. 

The  whole  authority  to  sell  lands  is  derived  from  5 Geo. 
II.  ch.  At  common  law,  the  writ  of  levari  facias  autho- 
rized the  sheriff  only  to  collect  the  debt  from  the  issues  and 
profits  of  the  lands,  and  from  the  sale  of  the  goods;  in  other 
words,  to  levy  the  corn  and  other  present  profits  which  grew 
on  the  land  and  the  rents  payable  by  tenants,  and  sell  the 
moveables.  The  writ  of  elegit  was  given  by  statute — as 
also  was  the  recourse  against  lands — under  a statute  mer- 
chant, a staple  statute,  ora  recognizance  in  the  nature  o-f  a 
statute  staple.  It  is  clear,  that  the  statute  5 Geo.  II.  does 
not  alter  the  nature  or  legal  character  of  real  property.  For 
the  purposes  of  this  case,  it  would  be  immaterial  if  that 
statute  converted  land  for  the  purposes  of  execution,  into 
chattels  real  ; and  it  would  be,  I think,  impossible  to  con- 
tend that  its  operation  went  farther.  Even  then  the  sheriff 
could  not  enter  or  make  an  actual  seizure  of  the  chattels 
real — of  the  land  leased  ; though  ho  might,  as  already 
observed,  have  entered  and  seized  the  lease  : and  even  then 
would  be  a trespasser  if  he  remained  an  unreasonable  time 
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on  the  premises  (Playfair  v.  Musgrove.)  The  sheriff  could 
still  transfer  onlj^  a right  of  entry  and  enjoyment,  as  under 
an  elegit  ov  ixfi,  fa.,  when  a term  was  sold.  And  as  regards 
land,  he  could  not  in  all  cases  give  a present  or  immediate 
right  of  entry  ; for  it  is  easy  to  put  cases  when  the  purchaser 
at  sheriff’s  sale,  after  a convejmnce  executed  to  him,  would 
not  be  entitled  to  enter,  and  where  consequently  the  sheriff 
could  not  justify  an  entry  for  any  purpose.  Such  would 
be  the  case  where  a remainder  or  revision  in  fee  was  sold 
during  the  currency  of  some  previous  estate.  It  is  true  that 
the  common  form  of  expresssion,  as  to  a term  of  years  sold 
under  ay?. /a.,  is,  that  the  sheriff  has  seized  it.  The  term 
itself  is  not  capable  of  corporeal  seizure,  though  the  lease  or 
deed  by  which  it  is  created  may  be.  It  is  not,  however, 
meant  that  such  lease  or  deed  is  seized,. for  that  is  no  indis- 
pensable step  to  the  executing  the  fi.  fa.  The  sheriff  no 
more  seizes  the  term  than  he  delivers  possession  of  lands 
under  an  elegit ; he  does  both  in  law — neither  in  fact.  And 
it  is  not  neoessary  ho  should  do  more ; for  by  such  seizure 
in  law,  and  by  the  subsequent  sale  and  conveyance,  the 
right  and  estate  of  the  debtor  passes.  And  the  land  cannot 
be  convej^ed  away  in  the  interim  ; and  so  any  analogy  with 
goods  which  might  be  removed  beyond  the  reach  of  execu- 
tion, fails.  For  if  the  lands  are  not  bound  by  the  judgment 
(which  I guard  myself  from  admitting),  they  are  at  all 
events  bound  by  the  writ,  and  remain  so,  though  they  can- 
not be  sold  by  the  sheriff  for  twelve  months  after  its  receipt. 

Thus  it  appears  to  me,  that  the  sheriff  could  do  no  act, 
antecedent  to  sale  and  conveyance,  which  would  divest  the 
debtor  of  his  estate  and  interest  in  lands  ; none  in  fact 
which  would  operate,  as  in  the  case  of  goods,  to  discharge 
the  debtor  on  the  judgment,  and  compel  the  creditor  to  look 
to  the  sheriff  and  not  to  the  debtor  for  satisfaction.  Nor 
does  the  sheriff  acquire  a right  to  poundage  until  he  makes 
the  money  according  to  our  statute  7 Will.  lY.  ch.  3,  sec. 
32,  though  he  may  be  entitled  to  fees  for  services  actually 
rendered.  Our  statute  only  affirms  the  law  as  laid  down 
by  Coleridge,  J.,  in  11  Ad.  & El.  825  : There  is  no  execu- 

tion where  there  is  no  levy.”  A doctrine  which  is  con- 
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firmed  by  Parke,  B.,  in  Chapman  v.  Bowlby,  8 M.  & W. 
250,  who  treats  the  sheriffs  right  to  poundage  as  the  test 
whether  there  has  been  any  levy. 

If  there  be  any  act  necessary  to  be  done  by  the  sheriflT, 
antecedent  to  sale  and  conveyance,  it  must  be  the  duty  of 
the  sheriff  to  perform  it,  and  the  neglect  of  such  duty  would 
be  a cause  of  action  against  the  sheriff.  Putting  aside  for 
the  moment  the  question  of  advertising,  of  what  omission 
could  the  sheriff  be  guilty  during  the  twelvemonths  that  the 
writ  must  lie  in  his  hands,  for  which  he  could  be  sued?  I 
can  discover  none ; and  am  therefore  confirmed  in  the  view, 
that  during  that  period  he  can  do  no  act  which  would,  in 
the  sense  of  the  term  I am  referring  to,  be  a commencement 
of  execution. 

Then  if  it  was  not  competent  for  the  sheriff  to  make  any 
actual  seizure,  and  if  his  letting  the  writ  remain  without 
doing  any  equivalent  act  upon  it  until  twelve  months  from 
its  receipt  had  elapsed,  was  no  wrong  in  him,  and  could 
not  prejudice  any  one,  can  the  sheriff  in  any  merely  formal 
way,  during  those  twelve  months,  commence  executing  the 
writ  ? Two  matters  have  been  suggested  in  this  case.  1st, 
The  going  to  the  debtor  and  obtaining  a list  of  his  lands. 
2ndly : The  advertising.  Taken  together,  and  assuming 
them  done  while  the  old  sheriff  was  in  office,  the  lands  are 
not  the  more  in  the  sheriffs  hands,  nor  the  more  bound  to 
the  satisfaction  of  the  judgment,  nor  less  in  the  possession 
of  the  debtor,  than  before. — See  Dr.  Drury’s  case,  8 Co. 
143  (a).  Taken  separately,  what  do  they  amount  to  ? As 
to  the  first ; if  after  the  list  made  as  proved,  a writ  of  error 
was  allowed,  and  a supersedeas  in  the  form,  that  if  the 
judgment  be  not  executed  before  the  receipt  of  the  super- 
sedeas, the  sheriff  is  to  stay  from  executing  any  process  of 
execution  before  the  writ  of  error  is  determined,”  came  to 
the  sheriff’s  hands,  would  be,  as  in  the  case  of  an  actual 
seizure  of  goods,  be  justified  in  selling  and  conveying  the 
lands.  Could  this  taking  a list  be  pleaded  in  bar  to  a sci. 
fa.j  or  to  an  action  on  the  judgment  ? I think  clearly  not. 
But  if  not,  then  the  execution  is  not  thereby  commenced  in 
that  sense,  which  alone  authorises  or  compels  the  officer 
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commencing  to  complete,  and  it  is  in  that  sense  only  that  I 
am  treating  the  question.  Can  the  taking  a list  of  defen- 
dant’s lands  give  the  sheriff  an}^  special  property  in  them, 
or  enable  him  to  maintain  any  action  concerning  them?  I 
can  find  no  reason  for  an  affirmative  answer  to  this  question. 
But  if  not,  how  can  it  be  deemed  a commencement  of  exe- 
cution. As  to  advertising,  it  seems  clear  it  was  not  done 
till  long  after  Mr.  Jarvis  had  ceased  to  be  sheriff,  and  there- 
fore need  not  be  considered  for  the  purpose  of  determining, 
in  this  case  whether  it  is  a commencement  of  execution. 

The  sheriff’s  deed  conveys  the  judgment  debtor’s  title  to 
the  land  to  the  purchaser,  by  way  of  execution  of  a statutory 
power,  and  it  vests  (as  I think)  that  title  in  the  purchaser 
from  the  day  of  the  sale,  the  conveyance  having  relation 
back  to  the  sale.  At  all  events,  I do  not  see  how  it  can 
have  any  relation  farther  back  than  the  sale,  so  as  to  give 
the  purchaser  any  right  of  action  on  matters  existing  or 
happening  antecedently.  If  the  sheriff  acquires  no  special 
property  and  can  maintain  no  action — if  the  purchaser 
acquires  by  the  deed  no  right  antecedent  to  the  sale — then,, 
for  all  purposes  till  sale,  the  land,  though  bound  for  the 
purposes  of  the  execution,  is  the  judgment  debtor’s  ; and  U2> 
to  the  time  of  sale  he,  and  he  only,  has  an}^  authority  over 
or  right  of  action  in  relation  thereto. 

These  various  considerations  lead  strongly  to  the  conclu- 
sion that,  inasmuch  as  the  deed  is  the  final  execution  of  the 
power  to  sell,  and  as  the  sale  and  deed  together  convey  the 
debtor’s  estate  and  interest  to  the  purchaser,  the  party  by 
whom  the  sale  is  made  must  at  that  time  be  clothed  with 
the  power,  which  can  only  be  the  case  if  he  fills  the  office 
of  sheriff  at  the  time  of  sale.  For  the  power  in  its  incep- 
tion is  given  to  the  officer  only  j he  cannot  alter  its  character, 
or  his  own  position,  or  the  liability  of  the  debtor,  by  ac- 
quiring any  quasi  inLerest  in  the  subject  matter  upon  which 
the  power  is  to  be  exercised,  as  he  may  in  the  case  of  goods. 
If  therefore,  it  is  held  that,  having  been  officer  at  the  time 
of  sale,  he  may  afterwards  execute  the  proper  instrument 
evidencing  such  sale,  and  that  such  instrument  shall  have 
relation  to  the  time  of  sale,  a simple  and  (as  appears  to  me) 
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a safe  rule  will  be  laid  down  for  the  guidance  of  the  sheriff 
in  executing  writs  against  lands,  and  a rule  which  will  not 
be  inconsistent  with  the  principle  of  any  decided  case. 

For  the  decision  of  this  case,  however,  it  is  not  necessary 
to  go  so  far,  since  Mr.  Jarvis  ceased  to*be  sheriff  many 
months  before  he  advertised;  and  admitting,  for  the  argu- 
ment’s sake,  that  by  advertising  a sheriff  renders  himself 
liable  to  the  charges  thereof,  as  acts  necessary  to  be  done 
towards  executing  the  writ,  and  therefore  ought  to  be  per- 
mitted to  complete  what  he  has  thus  begun,  in  order  to  re- 
imburse himself,  this  admission  will  not  help  the  lessor  of 
the  plaintiff. 

It  has  been  suggested  in  the  argument,  that  unless  the 
sheriff  can  do  some  notorious  act,  as  of  seizure,  or  of  a com- 
mencement of  execution,  which  will  give  validity  to  his 
future  acts,  completing  the  execution  after  he  has  gone  out 
of  office,  that  he  must  sell  while  the  writ  is  current,  or  the 
proceeding  will  be  void  for  want  of  due  commencement 
while  it  was  in  force.  I have  not  been  able  to  satisfy 
my  own  mind  that  this  consequence  would  follow ; that,  in 
short,  the  want  of  power  in  an  ex-sheriff  to  execute  a writ 
received  while  he  was  an  officer,  necessarily  establishes  a 
want  of  power  in  him  had  he  continued  sheriff  to  complete 
the  execution  after  the  return  day  of  the  writ.  I must  recur 
to  the  distinction  between  goods  and  lands  as  the  subjects  of 
execution,  and  the  mode  of  dealing  with  them  in  execution, 
which  I have  already  endeavoured  to  point  out.  I have  not 
yet  found  a case  in  which — in  relation  to  a term  for  years 
(the  nearest  analogy  I can  discover  in  English  authorities), 
the  court  have  held  the  same  language  as  in  Bird  v.  Bass, 
relative  to  goods  and  chattels,  that  a levy  is  an  execution 
executed.  I think  I understand  what  the  court  mean  by 
the  use  of  the  terms  so  employed.  They  certainly  do  not 
import  that  the  sheriff’s  duty  was  completed,  though  they  do 
import  such  a change  in  the  property  by  executing 
the  writ  on  the  chattels  seized,  as  to  divest,  pending 
such  execution,  the  property  out  of  the  debtor.  If  such  an 
effect,  such  a qonsequence,  can  result  from  any  act  the 
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sheriff  can  legally  do  as  to  lands;  in  other  words,  if  the 
sheriff  can  levy  on  lands  in  the  same  actual  manner  as  he 
can  upon  goods,  then  I shall  abandon  my  present  views. 
But  I have  failec^  in  perceiving  that  he  can  do  so.  And 
unless  he  can,  so  as  to  render  himself  liable  to  the  execution 
creditor,  and  to  discharge  the  execution  debtor  in  a corres- 
ponding degree,  I do  not  see  how  any  act  prior  to  sale  can 
render  it  necessary  for  him  to  complete  the  execution  by  sale 
and  conveyance  after  he  goes  out  of  office : though  by  seiz- 
ing  generally,  as  the  court  say  with  regard  to  a writ  of 
grand  cape  while  the  writ  is  in  force,  he  may  amply  sustain 
a completing  the  execution  by  sale  and  conveyance  after- 
wards. I can  feel  a palpable  distinction  between  acts, 
which  render  the  completion  of  execution  by  the  same  indi- 
vidual necessary,  though  he  has  ceased  to  be  the  officer,  and 
those  which  will  justify  the  officer  in  completing  the  execu- 
tion of  the  writ  -after  the  return  day.  And  if  resort  be  had 
to  the  argument  ah  inconvenwiti,  a reference  to  the  powers  of 
the  court  over  late  sheriffs — the  limitation  of  time  within 
which  they  can  be  attached — the  increased  risk  of  the  credi- 
tor whose  only  dependance  is  on  the  solvency  of  the  officer 
— and  on  his  possibility  of  resorting  to  his  sureties 
— will  suggest  abundant  reasons  for  a conclusion  that 
the  incumbent  and  not  the  late  sheriff,  should  beheld  to 
be  the  proper  officer  to  carry  into  effect  writs  against  lands, 
wherever  by  law  it  can  be  done. 

Then  has  the  conduct  and  the  letters  of  the  defendant, 
the  execution  debtor,  altered  the  case,  and  given  authority 
and  efficiency  to  act,  which  otherwise  would  have  been 
inoperative?  The  finding  of  the  jury  with  all  the  evidence 
before  them,  establishes  that  he  did  nothing  to  confer  on 
Mr.  Jarvis  any  power  beyond  that  which  he  derived  from 
the  writ,  but  acted  in  the  belief  that  the  proceedings  taken 
were  according  to  law,  and  would  if  completed  divest  him 
of  his  estate.  The  whole  tenor  of  his  conduct  and  his  letters 
shew  a desire  to  postpone  the  sale,  in  order  that  he  might 
have  time  to  raise  the  money,  and  by  satisfying  this  debt, 
prevent  a sale  altogether,  I cannot  doubt  but  that  if  he 
had  been  advised  Mr.  Jarvis’  proceeding  was  illegal — he 
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would  have  availed  himself  but  too  gladly  of  the  informa- 
tion to  obtain  the  delay  he  was  so  anxiously  seeking,  instead 
of  soliciting  it  from  the  plaintiff  in  the  suit  against  himself. 
All  that  his  acquiescence  in  the  sale  amoupts  to,  is  I think, 
referable  to  his  belief  that  the  proceeding  was  legal,  and  that 
he  could  not  therefore  dispute  it. 

The  rule  of  law  precludes  any  party  who  negligently  or 
culpably  stands  by  and  allows  another  to  contract  on  the 
faith  and  understanding  of  a fact  which  he  can  contradict, 
from  disputing  that  fact  in  an  action  by  or  against  the  per- 
son whom  he  has  himself  assisted  in  deceiving. — Pickard  v. 
Sears,  6 A.'&  E,  4Y4  ; Gregg  v.  Wells,  10  A.  & E.  98 ; Har- 
rison V.  Wright,  13  M.  & W.  820 ; Coler  v.  Bank  of  England, 
11  Ad.  & El.  437. 

Thus,  if  a person  having  a right  to  an  estate,  permit  or 
encourage  a purchaser  to  buy  of  another,  the  purchaser 
shall  hold  against  the  person  who  has  the  right,  which  is 
recognized  as  a sound  principle  in  Sandys  v.  Hodgson,  10 
Ad.  El.  476.  Many  cases  shew  the  application  of  the  same 
principle  as  to  personal  property.  And  in  the  application 
of  this  rule,  the  result  is  the  same — if  the  admission  has 
been  acted  upon,  whether  it  were  true  or  false,  or  was  made 
by  mistake  or  intentionally. — See  Howard  v.  Tucker,  1 B. 
& Ad.  712  ; Harding  V.  Carter,  Park  on  Ins.,  4. 

But  the  admission  must  have  been  acted  on,  or  the  situa- 
tion of  the  opposite  party  must  have  been  prejudiced  or 
'altered  in  order  to  its  being  conclusive  of  the  fact  against 
the  party  making  it ; and  it  cannot  be  applied  beyond  the 
parties  to  whom  it  was  made,  and  whose  conduct  was 
influenced  by  it. — Lackington  v.  Atherton,  7 M.  & Gr.  360. 

This  is  illustrated  by  the  case  of  Heane  v.  Eogers,  9 B. 
& C.  577,  when  on  trover  brought  by  the  plaintiff,  against 
whom  a commission  of  bankruptcy  had  issued  against  his 
assignees,  it  appeared  that  plaintiff  had  assisted  the  assig- 
nees by  giving  directions  as  to  the  sale  of  goods,  and  that 
after  the  issuing  of  the  commission,  he  gave  notice  to  the 
landlord  of  a farm  he  held,  that  he  had  become  bankrupt  and 
was  willing  to  give  the  farm  up,  and  the  landlord  received 
the  lease  and  possession  of  the  premises ; it  was  held  that 
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he  was  not  estopped  from  bringing  this  action  against 
the  assignees,  as  having  assented  to  the  sale,  or  by  giving  up 
his  lease — the  assignees  being  neither  parties  nor  privies  to 
that  transaction. 

As  far  as  appears,  the  defendant’s  conduct  could  not  have 
influenced,  for  it  was  not  known  to,  the  lessor  of  the  plain- 
tiff. It  was  not  acted  upon  by  him,  nor  was  he  induced  to 
become  a purchaser,  and  so  to  become  prejudiced  thereby;, 
he  was  neither  party  nor  privy  to  the  application  for  delay 
made  by  the  defendant.  The  case  is  clearly  distinguishable 
from  that  of  Doe.  Harley  v.  McManus,  as  the  defendant 
took  no  part  in  the  sale,  or  used  any  means  expressly  or 
tacitly  to  promote  it. 

The  mere  application  for  time,  is  not  a waiver  of  an  ob- 
jection to  a previous  proceeding. 

The  case  of  Hayward  v.  Phillips,  6 Ad.  & El.  119,  clearly 
maintains  this  position,  besides  being  otherwise  important 
for  the  decision  of  this  question  of  waiver  or  acquiescence. 
A cause  was  referred  to  arbitration  and  all  matters  in  differ- 
ence. There  were  four  issues,  on  the  first  of  which  only  a 
verdict  for  plaintiff  and  lOZ.  damages  was  taken  : as  to  the 
others,  there  was  no  authority  to  the  arbitrator  to  order  a 
verdict.  This  he  however  did,  and  awarded  damages,, 
including  the  10?.  on  the  first  issue;  he  also  awarded  the 
defendant  to  pay  a further  sum  of  20?.,  and  that 
should  expend  193?.  6s.  in  repairs,  for  which  purpose  ho 
was  to  have  power  to  enter  on  the  premises  in  defendant’s  * 
possession.  The  award  was  set  aside,  although  it  was  urged 
that  the  defendant  had  acquiesced  in  it,  and  so  waived  the 
objection  : 

1st.  By  permitting  the  plaintiff  to  enter  and  perform  the 
repairs.  * 

2nd.  By  attending  the  taxation  of  costs  on  entering  the 
judgment,  without  raising  any  objection. 

3rd.  By  applying  for  a week’s  delay  in  issuing  executiou 
on  the  judgment,  which  was  agreed  to  if  defendant  would 
waive  the  necessity  of  a personal  application  for  the  20?. 
a condition  to  which  defendant  did  not  reply ; but  at  the 
expiration  of  the  week  took  out  a summons  to  stay 
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proceedings,  in  order  to  move  to  set  aside  the  award,  which 
summons  was  discharged  and  execution  issued. 

An  express  consent  will  not  confer  jurisdiction  on  a sheriff 
in  England — and  by  analog}^  on  the  judge  of  the  district 
court  here,  to  try  on  a writ  of  trial  a matter  not  within  the 
jurisdiction  given  by  the  statute.  Nor  is  the  plaintiff  who 
takes  out  the  writ  of  trial  precluded  from  urging  the  ob- 
jection.— Lawrence  v.  Wilcocks,  11  A.  & El.  941 ; Edge  v. 
Shaw,  5 Tyr.  1127. 

In  Brock  v.  Jenning,  2 Q.  B.  265,  justices  of  the  peace 
had  made  an  order  on  plaintiff  to  cut  and  prune  a hedge, 
so  as  to  let  sun  and  air  into  a highwaj^  He  did  partially 
cut  it,  but  not  doing  so  sufficiently,  the  surveyors  went  on 
and  did  it,  and  he  brought  trespass  against  them.  They  jus- 
tified under  the  order,  Avhich  he  contended  was  invalid  for 
not  sufficiently  defining  what  he  was  to  do.  The  court  sus- 
tained his  objection,  though  it  was  urged  that  his  partial 
obedience  to  the  order,  had  precluded  him  from  taking  the 
objection. 

Now,  comparing  the  different  cases  cited,  I cannot  find 
that  the  decisions  in  them  go  the  length  which  must  be  gone 
if  the  sale  here  is  upheld  on  this  ground.  For  the  defen- 
dant’s importunities,  and  those  of  his  agents  or  attorney,  all 
went  to  one  object,  viz. — gaining  time  in  the  evident  hope 
of  thereby  preventing  a sale.  He  cannot,  I think,  be  truly 
said  to  have  promoted  the  sale  in  any  way,  or  by  any  act  of 
. his  to  have  invited  or  induced  purchasers.  It  does  not 
appear,  nor  do  I sec  ^^y  reason  to  surmise — if  it  would  be 
right  to  indulge  in  surmise — that  his  applications  were  dis- 
closed by  the  plaintiff,  or  that  in  fact,  any  doubt  as  to  Mr. 
Jarvis’  authority  was  suggested,  which  rendered  an  enquiry 
as  to  the  defendant’s  conduct  in  the  matter  even  probable. 
The  plaintiffs  directed  the  sale,  because  they  choose  to  exer- 
cise their  right  to  enforce  execution  against  the  wish  of  the 
debtor.  Mr.  Jarvis  sold  because  he  supposed  the  writ  gave 
him  authority,  and  the  lessor  of  the  plaintiff  bought  because 
he  thought  the  proceedings  were  regular.  Not  one  of 
them  that  I can  see,  was  influenced  by  any  implied  admis- 
sion of  the  defendant,  or  any  influence  as  to  the  pro- 
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Geeding  being  acquiesced  in  by  him:  while  the  verdict  ex- 
pressly negatives  any  direct  consent  to  waive  objections  to 
irregularity  or  defect  of  authority. 

On  the  whole,  it  appears  to  me,  that  Mr.  Jarvis  was  not 
warranted  in  selling  these  lands  after  he  ceased  to  bo  sheriff, 
by  reason  of  any  act  done  by  him  while  sheriff : for  he  could 
only  be  warranted  in  completing  execution  after  ho  had 
gone  out  of  office,  by  having  done  some  act  which  changed 
the  rights  or  liabilities  of  the  execution  creditor  or  debtor, 
or  which  attached  some  liability  for  the  debt  on  himself.  I 
also  think  that  there  is  nothing  proved  in  the  conduct  of  the 
defendant  to, prevent  him  urging  this  objection. 

I think,  therefore,  the  defendant  is  entitled  to  judgment 
on  this  motion. 

Per  Cur. — Eulo  discharged  ; posteato 
plaintiff. 

Draper,  J.  dissentiente. 


Beard,  Administrator  op  Marvin,  v;  Ketchum. 

An  express  promise  to  pay,  made  by  the  defendant  to  a third  party,  a 
stranger,  may  enure  to  the  benefit  of  the  plaintiff  an  administrator’s 
de  bonis  non  with  the  will  annexed,  though  at  the  time  of  such  pro- 
mise, the  plaintiff  had  not  obtained  letters  of  administration. 

(See  this  same  case  reported  in  5 U.  C.  R.  114.) 

The  question  of  the  plaintiff’s  right  to  recover  in  this 
action,  arose  on  the  8th,  9th  10th  and  11th  counts,  in  which 
four  promissory  notes  were  severally  declared  on.  They 
were  all  described  as  having  been  made  by  the  defendant, 
payable  to  Ozias  Marvin,  with  interest : one  of  them  on  de- 
mand, the  others  at  periods  not  long  after  their  date.  Two 
of  these  notes  were  made  in  1796,  and  two  in  1797.  Both 
the  defendant  and  Marvin,  the  payee,  were  then  living  in 
the  United  States  of  America,  where  Marvin  died  in  1807, 
leaving  a will,  of  which  one  Lockwood  was  executor. 

Lockwood  died  in  1830,  from  which  time  to  the  23rd  of 
Tanuary,  1847,  when  the  plaintiff  obtained  letters  of  admin- 
istration in  Upper  Canada,  there  was  no  one  representing 
the  estate  of  Marvin. 

The  defendant  removed  to  this  province  very  soon  after 
making  the' notes  sued  on,  and  has  ever  since  resided  here. 
The  plea  of  non  assumpsit  modo  et  forma  as  applied  to 'the 
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8th,  9th,  10th  and  11th  counts,  was  the  issue  upon  which 
the  case  turned  at  the  trial.  To  support  the  counts  upon 
that  issue,  it  was  necessary  to  prove  a promise  to  the  plain- 
tiff as  administrator.  If  such  promise  were  proved,  then  the 
plaintiff  would  be  clearly  entitled  to  recover — otherwise  not. 
To. prove  the  promise  to  himself  as  administrator  cZe  honis 
non  of  Marvin,  the  plaintiff  relied  upon  admissions  and 
promises  made  by  the  defendant,  not  to  him  the  plaintiff 
personally,  but  to  a grandson  of  Marvin  who  was  examined 
as  a witness  at  the  trial,  and  who  swore  that  on  three 
several  occasions  in  1842,  1844  and  1846,  he  came  into  this 
province  from  the  United  States  to  see  the  defendant,  and  to 
endeavour  in  behalf  of  those  interested  in  the  estate  of  Mar- 
vin,to  obtain  payment  of  those  notes, or  rather  of  the  balance 
due  upon  them,  for  something  had  been  paid  on  account  by 
the  defendant  before  he  came  to  Canada. 

There  was  no  doubt  that  what  this  witness  swOre  to,  as 
having  passed  between  him  and  the  defendant  on  these 
occasions,  and  particularly  on  the  last,  amounted  to  an 
unequivocal  acknowledgment  of  the  debt,  and  to  an  express 
promise  to  pay  it.  Such  as  must  without  any  question  have 
entitled  the  plaintiff  to  recover  upon  the  issue  raised  on  the 
promise  to  pay  him  as  administrator,  if  the  same  conversa- 
tion had  taken  place  between  the  defendant  and  him,  after 
he  the  plaintiff’  had  obtained  letters  of  administration  to 
Marvin’s  estate. 

The  question  was,  whether  the  promise  to  pay  could  avail 
for  the  purposes  of  the  action,  being  made,  as  it  was,  not  to 
the  plaintiff  himself,  but  to  a stranger,  (for  no  privity  was 
shewn  to  have  then  existed  between  the  witness  and  any 
one  representing  the  estate  of  Marvin,)  and  made  at  a time 
when  the  plaintiff  had  in  law  no  connection  with  the  estate 
of  Marvin,  and  when  there  was  in  fact  no  legal  representa- 
tive of  that  estate  either  in  the  United  States  or  in  Canada, 

The  jury  found  that  the  defendant  did  absolutely  promise 
to  the  witness  that  he  would  pay  these  notes,  or  rather  what 
remained  due,  after  certain  admitted  credits  were  deducted; 
and  the  evidence  was  ample  to  support  that  finding. 
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The  witness  to  whom,  the  promise  was  sworn  to  have 
been  made,  had  the  notes  in  his  possession,  and  shewed 
them  to  the  defendant,  and  he  alse  produced  them  at  the 
trial.  Lockwood,  the  executor,  had,  in  1816,  given  a power 
of  attorney  to  the  witness’s  father,  who  was  a son  of  Mar- 
- vin’s,  to  collect  these  notes ; but  nothing  was  done  under 
that  power  during  Lockwood’s  lifetime.  He  died  in  1830, 
and  then  many  papers  of  Marvin’s  came  into  the  hands  of 
this  witness,  who  had  transacted  various  matters  of  business 
in  the  United  States,  for  persons  interested  under  the  will, 
and  in  1842,  he  first  came  into  this  province  to  hunt  up  the 
defendant  and  endeavour  to  obtain  payment  from  him. 

This  was  the  account  given  by  the  witness  of  the  position 
in  which  he  stood  when  those  conversations  took  place  be- 
tween him  and  the  defendant,  which  were  relied  upon  at 
the  trial,  for  proving  the  defendant’s  promise  to  Beard,  the 
plaintiff,  as  administrator  of  Marvin,  to  pay  him  the  amount 
due. 

Upon  the  first  trial,  the  promise  mainly  relied  U]oon  was 
accompanied  by  a desire  expressed  by  the  defendant  to  re- 
fer to  a third  party  before  he  would  come  under  any  absolute 
engagement  to  pay,  and  it  appears  necessary  to  have  this 
apparent  condition  or  qualification  of  his  promise  more  sat- 
isfactorily explained  than  it  was  by  the  evidence  then  given, 
which  was  one  of  the  reasons  for  which  we  granted  a new 
trial.— See  5 U.  0.  E.  114. 

The  case  now  stood  upon  proof  of  a plain  unequivocal  pro- 
mise to  pay  the  debt ; and  the  only  question  was  a purely 
legal  one,  whether  that  promise  made  in  the  manner  it  was 
could  be  treated  as  a promise  made  to  the  plaintiff  as  admin- 
istrator. 

Cameron  Q.  C.,  moved  for  a nonsuit  or  for  a verdict  for 
the  defendant,  or  to  reduce  the  verdict.  Bell  shewed  cause. 
The  authorities  cited  were  the  same  as  those  given  in  the  pre- 
vious report  of  the  case  after  the  first  trial, — 5U.  C.  E.  114. 

Eobinson,  C.  J. — The  statute  of  limitations  has  nothing 
to  do  with  the  case,  stale  as  the  demand  is ; for  the  promises 
relied  upon,  were  clearly  within  six  years,  and  the  defendant 
had  only  to  submit,  or  to  deny  them  as  he  has  done 
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Any  reference  therefore  to  decisions  which  had  taken  place 
on  the  statute  of  limitations,  can  only  bo  for  the  purpose  of 
reasoning  from  analogy  as  to  what  amounts  to  a promise, 
to  whom  it  must  be  made,  and  whether  the  administration 
when  granted,  will  relate  back  so  as  to  enable  the  adminis- 
trator to  avail  himself  of  a promise  made  before  the  admin- 
istration was  committed  to  him. 

The  plaintiff’s  counsel  on  the  last  argument  referred  us  to 
the  case  of  Murray  v.  The  East  India  Company,  5 B.  & Al. 
204,  and  seemed  to  imagine  that  it  might  have  escaped  our 
attention  when  the  case  was  first  before  us  on  the  applica- 
tion for  a new  trial : but  that  is  not  so.  It  was  among  the 
cases  noted  and  considered  by  me,  though  it  was  perhaps 
not  alluded  to,  because  having  felt  it  right  to  grant  a new 
trial,  in  order  to  have  certain  points  more  fully  ascertained, 
we  did  not  go  at  that  time  into  a particular  consideration 
of  the  main  point  on  which  the  case  at  last  turns.  But  the 
decision  in  Murray  v.  The  East  India  Company  cannot 
assist  us  in  determining  the  question  before  us,  for  it  only 
established  that  when  the  payee  of  a bill  died  before  it  was 
accepted,  and  there  had  been  no  administration  granted  till 
after  the  bill  was  payable,  the  statute  of  limitations  did  not 
begin  to  run  either  from  the  defendant’s  acceptance,  or  from 
the  day  of  payment,  because  there  was  then  no  person  in 
existence  who  could  acquire  a right  of  action  by  non-pay- 
ment, but  that  it  commenced  to  run  when  the  administra- 
tion was  granted. 

The  question  raised  in  that  case  does  not  apply  here, 
there  being  in  regard  to  these  four  counts  no  issue  raised 
upon  the  Statute  of  Limitations.  The  principle  on  which 
that  decision  was  founded  has  an  apparent  bearing  against 
the  plaintiff,  but  none  in  his  favour.  I do  not  think  that  it 
has  any  material  application  here. 

If  we  were  considering  whether,  in  the  absence  of  any 
express  promise  to  the  administrator,  an  implied  promise 
to  him  could  be  raised  by  law  from  the  mere  admission  of 
the  debt,  then  that  case  would  be  a material  authority,  as 
shewing  that  there  was  no  cause  of  action  complete  in  the 
lifetime  of  the  testator,  and  consequently  no  ground  for 
31  6 u.  c.  Q.  B. 


4*74  queen’s  bench,  michaelmas  term,  13  vie. 

raising  the  implied  promise  to  him,  which,  according  to 
the  case  of  Timmis,  Executor,  v.  Timmis,  2 M.  & W.  ^20, 
it  would  be  necessary  to  shew,  before  it  could  be  admitted 
that  there  could  be  any  implied  ])Yom\^Q  to  pay  the  executor; 
for  I take  that  case  to  determine,  that  if  the  cause  of  action 
has  been  complete  in  the  time  of  the  testator,  there  can  be 
no  implied  assumpsit  in  respect  of  the  same  debt  to  pay  to 
the  executors,  and  that  they  can  only  claim  as  representing 
the  right  of  action  upon  the  assumpsit  to  the  testator,  or 
upon  an  express  promise  made  to  themselves,  which  express 
promise  must  bo  proved,  where  a promise  to  the  executor  is 
relied  upon. 

How  far  this  doctrine  is  reconcileable  with  the  language 
held  by  the  court  in  10 Big.  480;  6 Mod.  309  note;  1 Lord 
Hay.  421;  11  Mod.  3^7;  1 Salk.  29;  5 Mod.  425;  3 E.  E. 
409 ; 6 Taunt.  210;  6.  B.  & C.  609  ; 9 H.  & E.  43 ; and  in 
other  cases,  we  need  not  now  consider.  But  taking  the 
law  to  be  that  an  express  promise  was  necessary  to  be 
proved  in  this  case,  it  was  proved  and  has  been  found  by 
the  jury  provided  it  can  enure  (made  as  it  was)  to  this 
plaintiff  as  administrator.  So  that  it  is  upon  that  question 
that  the  case  must  turn. 

Before  stating  my  opinion  upon  it,  I will  remark,  that 
there  is  nothing  in  the  circumstances  of  this  case  which 
need  press  upon  one’s  mind  with  any  force,  as  producing 
a conflict  between  the  actual  justice  of  the  case  and  the 
decision,  whatever  it  may  be,  which  a dry  examination  of 
the  legal  authorities  may  seem  to  conduct  us  to.  For  on 
the  one  hand  there  has  been  a remarkable  remissness,  on 
the  part  of  the  holders  of  the  securities,  in  advancing  their 
claim.  There  are  some  instances  in  our  books  of  very  stale 
demands  being  advanced  on  simple  contract  debts,  but  I 
have  met  with  none  quite  so  stale  as  in  this  case,  where  a 
plaintiff  comes  after  the  lapse  of  fifty  years  to  claim  principal 
and  interest,  upon  notes  of  hand  against  a person  who  has 
been  living  stationary  and  possessed  of  property,  which 
there  could  have  been  no  difficulty  in  finding  ; and  it  does 
not  seem  that  there  could  have  been  any  real  difficulty  in 
tracing  him.  On  the  contrary,  from  some  things  in  evidence, 
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I infer  that  it  was  well  enough  known  very  many  years  ago 
that  the  defendant  had  removed  to  Canada ; and  under  such 
circumstances  a plaintiff,  coming  with  a claim  upon  notes 
of  hand  with  fifty  years’  interest  upon  them,  comes  with  a 
claim  which  courts  of  justice  are  not  disposed  to  favour ; 
and  if  he  should  fail  in  enforcing  his  demand  at  so  late  a 
period,  he  would  not  in  general  be  thought  entitledto  much 
sympathy. 

On  the  other  hand,  the  demand  in  this  case  happening 
to  be  upon  notes  of  hand  under  the  signature  ot  the  defen- 
dant, who  is  still  living  to  explain  and  give  an  account  of 
his  transactions,  their  genuineness  is  proved  and  is  not 
disputed  ; the  defendant  could  hardly  fail  to  know  whether 
he  has  paid  them  or  not ; and  instead  of  pretending  that  he 
has,  he  is  sworn  to  have  acknowledged  most  clearly,^wdthin 
a recent  period,  that  the  notes  are,  with  the  exception  of 
a small  admitted  payment,  still  unpaid,  and  has  made  un- 
equivocal promises  to  pay  them. 

We  have  to  consider,  besides,  that  the  express  promises 
proved  upon  the  trial  are  not  in  any  manner  denied  by  any 
affidavits  filed  by  the  defendant  on  moving  against  the  ver- 
dict ; so  that  we  may  take  him  to  acquiesce  in  the  truth  of 
all  that  has  been  sworn  to  in  that  respect.  There  is  no 
injustice  therefore  in  the  defendant  having  to  pay  a debt, 
which  is  not  denied  to  have  been  originally  an  honest  debt, 
and  which  is  acknowledged  to  be  still  unpaid. 

Besides,  however  stale  the  demand,  the  statute  of  Limi- 
tations does  not  in  fact,  under  the  circumstances,  afford 
protection  against  it;  for  the  holder  of  the  notes,  having 
always  remained  out  of  the  jurisdiction  of  this  province  till 
lately  the  case  comes  clearly  wdthin  the  exception  in  the 
statute;  and  wdthout  the  help  of  any  recent  promise,  such 
as  the  defendant  is  proved  to  have  made,  there  v^^ould  have 
been  no  difficulty  in  enforcing  the  demand,  so  far  as  the 
statute  was  concerned;  for  to  any  plea  of  the  statute,  the 
foreign  residence  of.  the  holder  of  the  notes  being  properly 
replied,  would  have  saved  the  case  from  its  operation. 

All  that  can  be  said,  where  claims  of  this  kind  are 
advanced  after  twenty,  or- thirty,  or  fifty  years,  is,  that  upon 
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proper  pleas  of  payment,  it  is  open  to  the  jury  to  conclude 
from  the  mere  lapse  of  time  and  omission  to  enforce  them, 
that  the  debt  must  have  been  paid  ; but  that  conclusion  is 
always  open  to  be  rebutted  by  circumstances  leading  to  a 
contrary  conclusion  ; and  in  this  case  the  jury  could  not, 
upon  their  oaths,  find  this  debt  paid  in  the  face  of  such 
explicit  recognitions  and  promises  to  pay  as  were  proved 
to  have  been  made  by  the  defendant  at  a late  period. 

Then  with  regard  to  interest,  the  jury  shewed  a disposi- 
tion to  disallow  interest  for  a longer  time  than  six  years,  if 
the  court  were  of  opinion  that  they  had  a discretion  to  do 
so.  In  Dubelloix  v.  Lord  Waterpark,  1 D.  & E.  17,  where 
a note  of  hand  was  sued  upon  after  a lapse  of  thirty  years, 
the  jury  threw  off  the  interest ; but  there  there  was  no  con- 
tract tO'pay  interest.  All  these  notes  are,  on  the  face  of 
them,  made  payable  with  interest.  Still,  if  the  jury  had, 
from  the  extreme  laches  in  enforcing  the  claim,  disallowed 
interest,  and  had  given  their  verdict  for  the  principal  only, 
this  court  might  not  have  felt  it  necessary  to  set  aside  the 
verdict  on  that  account ; but  when  this  has  not  been  done, 
and  it  has  been  reserved  for  us  to  say,  as  a legal  question, 
whether  they  could  properly  disallow  interest  or  not,  we 
can  only  say  that  the  contract  being  express  to  pay  interest, 
the  plaintiff  has  in  law  the  same  right  to  the  interest  as  to 
the  principal,  and  we  cannot  by  any  act  or  judgment  of  ours 
direct  »r  sanction  its  disallowance,  though  Ave  might  have 
abstained  from  interposing  if  the  jury  had  taken  on  them- 
selves to  disallow  it. 

Then  as  to  the  only  point  in  the  case  that  can  create  any 
doubt.  The  plaintiff  sues  on  these  notes,  as  administrator 
of  Marvin,  the  payee,  or  rather  as  administrator,  with  the 
Avill  annexed,  of  the  goods  left  unadministrated  by  Lock- 
wood,  the  executor.  He  declares  upon  a promise  made  to 
himself,  as  administrator  ; which  promise  is  denied.  The 
issued  raised  upon  it  calls  for  proof  of  an  express  promise. 
It  is  not  pretended  that  there  was  in  fact  any  promise  made 
at  any  time  to  this  plaintiff,  Beard,  in  person  ; nor  that  any 
promise  had  been  made  since  he  became  administrator; 
but  the  proof  is  of  promises  made  to  a third  party,  who 
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came  forward  with  these  notes  to  the  defendant,  and  de- 
manded payment  of  them,  not  under  any  direction  from  this 
plaintiif,  and  before  this  plaintiff  in  fact  had  any  legal  con- 
nection with  the  estate. 

The  proof  then,  it  is  clear,  is  not  that  such  promises  were 
actually  made  as  are  laid  ; but  are,  or  are  not  promises  made 
as  these  were,  to  be  looked  upon  in  law  as  made  to  the 
administrator  in  consequence  of  the  legal  fiction,  which 
carries  back  the  authorty  of  the  administrator  by  relation, 
so  as  to  cover  all  the  period  from  the  death  of  the  testator 
or  in  this  case  from  the  death  of  the  executor  Lockwood  ? 

This  point  has  given  us  much  trouble  to  determine.  I 
believe  my  brothers,  who  now  give  judgment  with  me  in 
the  case,  were,  as  well  as  myself,  for  a longtime  of  opinion 
that  the  weight  of  argument  was  against  the  plaintiff.  Our 
subsequent  consideration  of  the  case  has  brought  us  1o  the 
contrary  conclusion ; but  I cannot  say  that  I am  entirely 
free  from  doubt,  though  the  best  opinion  I can  form  upon 
such  authority  as  can  be  found,  is  that  the  plaintiff  is  enti- 
tled to  recover. 

The  principle  of  relation  back  of  administration's  one  on 
which  there  is  no  doubt  in  a general  sense;  the  only  ques- 
tion is,  whether  it  can  be  carried  so  far  as  to  meet  this  case. 
In  Com.  Digest,  Administration,  B.  10,  it  is  said:  ‘‘So 
though  administration  be  not  granted  for  a long  time,  it 
vests  the  property  in  the  administrator,  by  relation,  from  the 
time  of  the  death  of  the  intestate.”  There  is  no  doubt  that 
it  does  so;  but  in  a note  to  this  passage,  the  last  editor 
of  Com.  Digest  adds  the  qualification:  “But  a contract 
obligatory  or  not,  as  the  party  is  or  is  not  administrator,  is 
not  made  valid  by  a subsequent  grant  of  administration  ut 
videtury  A promise  to  pay  a sum  of  money  is  a contract ; 
and  this  passage,  taken  literally,  would  imply  the  editor’s 
opinion  to  be  that,  in  a case  like  that  before  us,  there  could 
be  no  valid  contract  with,  or  promise  to  this  plaintiff. 
Beard,  as  administrator  of  Marvin,  to  pay  him  the  money, 
when,  at  the  time  of  the  alleged  promise,  he  was  not  admin- 
istrator of  Marvin  and  could  have  no  legal  connection  with 
the  subject  of  the  contract.  We  could  not  rely  upon  this 
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suggestion  of  Mr.  Hammond’s  as  authority,  especially  when 
he  makes  it  so  doubtfully  and  refers  to  no  decisions. 

In  support  of  his  opinion,  it  is  to  be  considered  that  Mr. 
Beard,  at  the  time  of  this  alleged  promise  being  made, 
could  not  have  released  the  debt  ; and  could,  neither  in 
person  nor  through  an  agent,  have  entered  into  any  com- 
promise with  the  defendant,  which  would  even  have  bound 
himself  afterwards,  if  when  he  became  administrator  he 
fehose  to  repudiate  it.  And  again,  until  he  administered,  the 
Statute  of  Limitations  (if  he  had  been  resident  here,)  would 
not  have  run  against  him. 

If  the  defendant’s  promise  had  been  made  to  him  person- 
ally, in  1846,  and  he  had  brought  no  action  for  six  years 
afterwards,  and  had  then  for  the  first  time  taken  out  admin- 
istration and  sued  for  the  debt,  he  would  have  been  held 
to  be  in  time,  because  the  Statute  of  Limitations  would  not 
have  begun  to  run  against  him  till  he  was  actually  admin- 
istrator. There  is  an  apparent  incongruity  in  admitting 
this,  and  at  the  same  time  holding  that  before  administra- 
tion he  can  }^et  be  treated  as  having  been  administrator,  for 
the  purpose  of  enabling  him  to  avail  himself  of  a promise 
made  by  the  debtor  to  the  estate  ; that  the  relation  back 
shall,  in  other  words,  be  allowed  to  confer  a right  or  privi. 
lege  upon  him  in  respect  to  the  debt,  and  yet  not  subject 
him  to  a disadvantage  in  regard  to  the  remedy. 

I cannot,  however  rely  on  this  as  decisive  of  the  question  ; 
for  I have  no  doubt  that  in  Foster  v.  Bates,  12  M.  & W. 
244,  and  any  case  of  that  kind,  where  the  administrator 
has  been  allowed,  on  the  principle  of  relation  back,  to  sus- 
tain an  action  as  upon  an  implied  contract  made  with  him 
(though  he  was  not  at  the  time  administrator),  the  Statute 
of  Limitations  would  nevertheless  not  be  held  to  have  com- 
menced running  against  him  till  he  actually  became  admin- 
istrator ; and  this,  upon  the  general  principle  of  law,  that 
a legal  fiction  such  as  this  of  the  relation  back,  shall  not  be 
allowed  to  work  injustice,  though  it  may  aid  in  sustaining 
a just  demand. 

The  case  of  Suwercrop  v.  Lay,  8 Ad,  & El.  629,  was 
relied  upon  by  the  defendant’s  counsel  as  an  authority  in 
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his  favor;  but  it  is  incoDclusive  when  carefully  examined, 
or  rather  leads  to  an  inference  against  this  defendant,  for  the 
order  which  the  court  made,  did  in  fact  embrace  interest  as 
upon  forbearance  by  the  administrator  during  a period  when 
he  was  not  in  fact  administrator,  though  \ye  might  suppose 
from  the  language  used  in  the  case,  that  the  court  consider- 
ed it  could  not  be  recovered  under  the  second  count.  There 
is  an  inaccuracy  in  the  report  in  this  respect,  so  that  it 
would  be  unsatisfactory  to  lay  much  stress  upon  it. 

On  the  other  hand,  there  is  the  general  principle  of  rela.  . 
tion  back,  which  has  from  the  earliest  time  been  recognized 
as  from  necessity,  in  order  to  entitle  the  administrator  to  a 
remedy  for  property  converted  or  injured  between  the  death 
of  the  intestate  and  the  granting  of  administration ; for 
otherwise  the  whole  property  might  be  wasted  with  impun- 
ity during  an  interval  which  must  occur. 

The  same  argument  of  pressing  necessity  wmuld  seem  to 
apply  in  regard  to  the  collection  of  debts  due  to  the  estate, 
which  are  part  of  the  property  in  fact:  for  otherwise,  where 
the  statute  had  begun  to  run  in  the  lifetime  of  the  intestate, 
and  the  six  years  were  near  expiring  at  his  death,  no  efforts 
which  those  dn  charge  of  the  effects  could  use,  could  pre- 
vent the  debts  from  being  barred.  Some  interval  must  al- 
ways elapse  before  letters  can  be  obtained — ^just  in  that 
interval  the  six  years  might  expire,  and  if  no  promise,  how- 
ever explicit,  made  in  the  interval,  even  to  an  agent  or 
book-keeper,  or  nearest  relative  of  the  intestate,  could  after- 
wards be  relied  on  by  the  administrator,  the  consequences 
might  in  some  cases  be  very  injurious. 

In  Foster  v.  Bates,  12  M.  & W.  224,  the  court  were  press- 
ed to  apply  the  relation  back  so  as  to  sustain  an  action  by 
the  administrator  for  goods  sold  and  delivered  by  an  agent, 
as  if  sold  by  him  in  his  capacity  of  administrator,  though  at 
a time  when  he  was  not  yet  administrator.  They  felt  that 
they  were  treading  upon  new  ground,  but  they  considered 
it  as  a legitimate  consequence  of  the  relation  back,  that  the 
action  might  be  so  laid;  for  as  the  goods  must  bo  considered 
to  have  been  the  admiiiistrator’s/rom  the  time  of  the  death 
if  he  wei'e  willing  to  adopt  the  act  of  the  agent  in  selling 
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them  (as  it  might  be  necessary  to  do  in  the  case  of  perish- 
able goods,)  then  it  would  seem  to  follow  irresistibly  that 
he  might  bo  allowed  to  sue  for  his  goods  sold.  This  deci- 
sion has  been  confirmed  in  a case  of  Welchman  v.  Welch- 
man, determined,  very  recently  in  England,  and  together 
with  Hooper  v.  Stallwood,  3 Dow.  H.  S.  24,  and  Clark  v. 
Hooper  et  al,  10  Bing.  480,  seems  to  me  to  establish  the 
right  of  the  plaintiff  in  this  case  to  succeed  upon  the  evi- 
dence which  he  gave. 

There  are  many  cases  which  shew  that  a promise  made 
to  a third  party,  and  even  to  a mere  stranger,  may  enure  to 
the  benefit  of  the  person  representing  the  cause  of  action. 
This  has  often  been  determined  with  reference  to  promises 
relied  upon  for  taking  a case  out  of  the  Statute  of  Limita- 
tions, and  to  acknowledgments  upon  which  such  promises 
have  been  implied.  It  is  true  that  this  plaintiff  might,  if  he 
pleased,  have  refused  to  be  bound  by  any  thing  done  by 
Legrand  Marvin  on  behalf  of  the  estate,  or  even  by  a pay- 
ment made  to  him ; but  that  would  not  shew  that  he  may 
not  if  he  pleased,  adopt  and  ratify  it,  for  the  books  are  full 
of  cases  where  that  principle  has  been  acted  upon.  Neither 
would  it  be  just  to  look  upon  the  witness  Marvin  as  being 
a mere  stranger  officiously  intermeddling  in  the  matter,  for 
he  had  the  securities  in  his  possession,  and  the  defendant 
when  he  was  conversing  with  him,  had  every  reason  to 
suppose  that  he  was  conversing  not  with  a mere  stranger 
in  an  idle  and  casual  manner,  but  with  a person  who,  as  a 
matter  of  business,  came  to  demand  payment  on  behalf  of 
the  estate. 

In  Williams  on  Executors,  395,  and  in  Wentworth  on 
Executors,  the  principle  of  relation  is  laid  down  with  no 
clear  limitation  or  exception,  further  than  that  the  fiction 
shall  be  never  suffered  so  to  operate,  as  to  divest  a right 
legally  vested  in  another,  between  the  death  of  the  intestate 
and  the  grant  of  administration,  as  in  Bex.  v.  Mann,  1 Str. 
97.  No  such  reason  for  an  exception  occurs  in  this  case, 
and  I think  wm  must  hold  : 

1st.  Upon  abundant  authority,  that  if  Beard  had  been 
administrator  in  1846,  when  the  defendant  promised  to  pay 
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the  debt,  he  might  have  sued  upon  that  promise  made  to 
Legrand  Marvin,  although  the  latter  was  not  at  the  time 
representing  him  by  his  authority. — 4 Esp.  46  ; 3 B.  & Ad. 
141 ; 1 Moo.  & Bob.  330  ; 3 D.  & Ey.  322  ; 10  Big.  480. 

2nd.  That  although  he  did  not  obtain  letters  of  adminis- 
tration until  afterwards,  j^et  that  he  may,  upon  the  principle 
of  relation  back  of  his  authority,  sue  upon  that  promise  as 
(being  in  contemplation  of  law, for  the  promotion  of  the  ends 
of  justice,)  administrator  from  the  death  of  Lockwood. — 7 
T.  E.  182. 

If  these  notes,  instead  of  being  given  fifty  years  ago,  had 
been  given  ten  years  ago,  and  the  payee  living  in  this  pro- 
vince had  died  just  within  a few  months  of  the  debt  being 
barred  by  the  statute  of  limitations,  and  if  any  relative  or 
the  person  in  charge  of  his  papers  and  affairs,  in  order  to 
prevent  the  debt  being  lost  before  administration  could  be 
taken  out,  had  gone  to  the  defendant  with  the  notes  in  his 
hand  and  demanded  payment,  and  hud  received  an  explicit 
promise  to  pay  the  debt,  such  as  was  proved  on  the  trial,  I 
think  we  should  have  held  without  much  doubt  that  the 
remedy  would  be  saved  by  such  promise,  and  that  the 
administrator  afterwards  obtaining  letters  of  administration, 
could  sue  upon  the  promise  as  made  to  himself,  and  recover ; 
and  yet  the  same  principle  which  could  have  admitted  of 
the  plaintiffs  recovery  in  such  a case,  must  equally  apply 
under  the  actual  circumstances  of  this  case.  The  mere  dif- 
ference in  the  great  lapse  of  time  can  make  no  change  in  the 
legal  doctrine. 

Though  no  exact  authority  has  been  cited,  nor  I believe 
can  be  produced,  I think  that  a fair  application  of  the  cases 
of  Foster  v.  Bates  and  Clark  v.  Hooper,  entitles  the  plaintiff 
to  recover  upon  the  evidence  given. 

Macaulay,  J, — In  this  case  the  plaintiff  sues  as  adminis- 
trator, with  the  will  annexed  de  bonis  non,  left  unadminis- 
tered by  Lockwood,  executor  of  Ozias  Marvin,  deceased. 

The  counts  in  the  declaration  now  in  question,  state 
cause  of  action  in  simple  contract,  which  has  accrued  to 
the  testator  in  his  lifetime;  but  the  promises  to  pay  are 
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alleged  to  have  been  made  to  the  plaintiff  as  administrator 
since  the  death  of  the  testator. 

To  these  counts  the  defendant  has  pleaded  non-assumpsit, 
denying  the  promises  laid.  At  the  trial  express  promises  to 
pay,  since  the  death  of  the  testator  were  proved ; but  such 
promises  were  made  between  the  death  of  Lockwood,  the 
executor  who  had  administered  to  the  estate  of  Ozias 
Marvin  in  the  United  States,  and  the  grant  of  letters  of 
administration  to  the  plaintiff. 

It  was  not  objected  that  under  the  plea  merely  denying 
the  promises  alleged,  the  defendant  could  not,  after  proof  of 
express  promises  shew  when  letters  of  administration  were 
granted ; but  it  was  contended,  that  although  such  promises 
preceded  the  grant  of  such  letters,  they  enured  to  the  benefit 
of  the  plaintiff  by  relation. 

The  promises  proved  were  made  to  a stranger,  or  rather 
to  a person  who  was  acting  on  behalf  of  those  interested 
under  the  will  of  the  testator,  and  who  having  the  promis- 
sory notes  declared  upon  in  his  possession,  stood  in  the 
situation  of  an  executor  de  son  tort. 

It  is  said  in  some  cases  that  an  administrator  derives  his 
title  wholly  from  the  Ecclesiastical  Court — 8 B.  & C.  285  ; 2 
M.  & E.  350  ; 5 B.  & Al.  TIG — while  elsewhere  it  is  said  he 
derives  his  authority  from  the  law — 10  Mod.  21. 

On  looking  back  it  will  be  found,  that  the  goods  of  per- 
sons dying  intestate,  were  supposed  formerly  to  belong  to 
the  king  as  parens  and  that  he  afterwards  invested 

the  prelates  with  this  branch  of  prerogative,  and  the  goods 
of  an  intestate  were  given  to  the  oidinaiy. — 2 Bl.  Com.  494 ; 
9 Eep.  37-8;  Com.  Dig.  Adm.  A. 

In  Co.  Litt  344  (see  ib.  96)  the  ordinary  is  said  to  bo  he  that 
hath  ordinary  jurisdiction  in  cases  ecclesiastical  immediate 
to  the  king  and  his  court  of  common  law,  for  the  better  exe- 
cution of  justice,  as  the  bishop  or  any  other  that  hath  ex- 
empt and  immediate  jurisdiction  in  causes  ecclesiastical. 

The  effect  was  that  the  ordinary  had  the  disposal  of  the 
goods  of  persons  dying  intestate;  but  he  could  have  no 
action  to  sue  for,  nor  could  he  release  debts  due  to  the  intes- 
tate.— Dyer,  225-6  ; 9 Co.  37-8. 
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And  although  he  might  at  common  law  appoint  deputies 
or  committees,  they  could  not  sue  for  or  release  debts,  pos_ 
messing  only  the  delegated  authority  derived  from  the 
ordinary. 

Thus  matters  continued  until  the  statute  13  Ed.  I.  ch.  1, 
sec.  19,  made  the  ordinary  answerable  for  the  debts  of  the 
intestate,  so  far  forth  as  the  goods  would  extend,  in  such 
sort  as  the  executors  of  the  dead  would  have  been  bound, 
had  he  made  a testament,  and  by  the  equity  of  this  statute 
an  action  would  lie  against  his  deputies  or  committees,  if 
they  had  intermeddled  with  the  goods  by  the  name  of  exe- 
cutors, which  would  seem  to  be  the  original  of  executors  de 
son  tort. — Plow.  27^78 ; Dyer,  355-6  ; 2 Inst.  398 ; 1 Eoll. 
Ab.  906,  1.  15;  Fitz.*N.  B.  120,  d.  ' 

Owing  to  a previous  want  of  privit}",  the  statute  25  Ed. 
III.  stat.  5,  ch.  5,  gave  to  the  executors  of  executors  actions 
of  debt  account,  and  of  goods  carried  away  of  the  first  testa- 
tor in  the  same  manner  as  the  first  testator  should  have  had 
if  he  were  in  life,  as  well  of  actions  at  the  time  past  as  of 
the  time  to  come,  in  all  cases  where  judgment  is  not  yet 
given,  &c. 

Statute  31  Ed.  III.  ch  11. — In  case  any  man  dieth  intes- 
tate, the  ordinary  shall  depute  the  next  and  most  lawful 
friends  of  the  deceased  (extended  by  stat.  21  Henry  YIII, 
ch.  5)  to  administer  his  goods,  which  deputies  shall  have  an 
action  to  demand  and  recover,  as  executors,  the  debts  due  to 
the  said  person  intestate,  in  the  king’s  courts,  &c. 

This  is  the  origin  of  administrators  as  at  present  appoint- 
ed, and  of  their  right  to  sue  for  and  collect  the  debts  of  the 
intestate,  and  shews  that  although  they  derive  their  title 
generally  speaking  from  the  ecclesiastical  court,  they  derive 
their  authority  to  sue  for  the  recovery  of  debts  from  the  law. 

Lastly:  by  statute  17  Oar.  II.  ch.  8,  sec.  2,  when  any  judg- 
ment after  verdict  shall  be  had  by  or  in  the  name  of  any  ex- 
ecutor or  administrator,  in  such  case  an  administrator  de 
bonis  non  may  sue  forth  a sci.  fa.  and  take  execution  upon 
such  judgment. 

How  the  above  statutes  relate  principally  to  administra- 
tors of  persons  d3dng  intestate,  but  the  present  is  the  case 
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of  an  administrator  de  bonis  non  with  the  will  annexed  ; and 
therefore  if  there  be  any  difference  more  closely  resembling 
an  executor  than  an  ordinary  administrator : and  since  the 
statute  31  Ed.  III.  ch.  11,  enacts  that  administrators  may 
have  action  to  demand  and  recover  executors,  the  rights 
of  the  executor  were  he  alive,  and  suing,  as  in  the  present 
case,  should  be  considered. 

Moore,  44,  Ca.  139. — That  an  administrator  is  per  statute 
to  all  purposes  like  an  executor. 

If  Lockwood  the  executor  were  alive,  and  had  he  obtain- 
ed letters  testamentary  at  the  time  the  plaintiff  obtained  the 
letters  of  administration,  it  would  then  have  been  the  case  of 
an  executor  supporting  the  allegation  of  a promise  to  pay 
him  as  executor,  by  proof  of  a promise  made  to  a third 
person  before  probate. 

Although  the  Statute  of  Limitations  is  not  pleaded  to  the 
counts  in  question,  still  the  same  question  might  have  arisen 
had  it  been  pleaded  and  issue  taken  thereon  ; for  the  only 
difference  would  be,  that  in  such  event  the  plaintiff  must 
have  proven  an  express  promise,  or  given  evidence  of 
acknowledgment  of  liability,  whence  an  express  promise 
might  be  inferred  by  the  jury  within  six  years  before  action 
brought,  while  upon  the  present  issue,  it  is  open  to  him  to 
prove  such  promise  at  any  time.  In  either  case  the  matter 
to  be  proved  is  an  express  promise,  or  promise  in  fact,  as  dis- 
tinguished from  an  implied  promise  or  promise  implied  by 
law. — 2 H.  B.  561,  and  notes. 

And  that  the  present  as  laid  is  an  express  and  not  an  im- 
plied promise,  is  shewn  by — 2 M.  & W.  Y20 ; 5 M.  & W.  11^  ; 
5 U.  C.  R 60  ; 2 Str.  919 ; 2 Barnes  ^3,  S.  C. 

The  notes  having  become  due  in  the  lifetime  of  the  testa- 
tor, the  Statute  of  Limitations  had  commenced  running  in 
his  lifetime,  however  liable  to  be  avoided  by  reason  of  his 
absence  abroad  under  the  saving  of  the  act;  consequently 
the  statute  continued  to  run  after  his  death,  and  at  the  end 
of  six  years  the  notes  were  outlawed,  and  the  Statute  of 
Limitations  might  be  pleaded,  although  subject  to  be 
exempted  from  its  operation  by  bringing  the  case  within 
the  proviso  or  saving  clause  by  way  of  replication. — 2 Yer- 
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noDj  644;  Law  Times,  19  May,  1849;  10  Yez,  93  ; 4 Taunt. 
826  ; Willes,  27 ; 1 Wil.  134 ; 2 Saund.  63  (f);  4 Bing.  686  ; 
1M.& P.663;4M.&W.  42;  6 M.  & W.  351;  5M.&W.117. 

But  assuming  that  this  could  not  be  done,  and  that  the 
executor  Lockwood  would,  if  plaintiff,  have  been  driven  to 
rely  upon  a promise  to  himself  as  executor,  the  questions 
would  be : 

1st.  Whether  promises,  or  acknowledgments  equivalent 
to  promises,  made  by  the  defendant  to  a third  person,  in  the 
absence  of  the  plaintiff,  could,  even  had  ho  previously 
obtained  letters  of  administration,  be  given  in  evidence  to 
support  the  averment,  That  he  could  many  cases  shew. 
See  4 Esp.  46  ; 3 Camp.  32  ; 4 East.  599 ; 1 Smith,  125  ; 
6 Taunt.  210;  1 B.  & A.  93 ; 1 B.  & C.  250;  3 Star.  M.  P. 
C.  186  ; 3 B.  & A.  141 ; 2 B.  & 0.  149 ; 3 L.  & E.  322 ; 2 

B,  & C.  824;  3 East.  409 ; 2 Saund.  63  (g);  7 T.  E.  182  ; 

2 Burr.  1099  ; 16  East.  420  ; 5 M.  & S.  75 ; 10  Bing.  480 ; 
4 M.  & S.  353;  4 Tyr.  94;  2 0.  & M.  323 ; 6 B.  & 0.  603  ; 

3 M.  & W.  402  ; 3 Q.  B.  574,  561 ; 14  M.  & W.  741 ; 2 M. 
& W.  721;  6 Bing.  349;  2 Y.  & 0.  612,  677;  9 D.  & E. 
40-3  ; Byles  on  Bills,  268;  see  Smith  on  Contracts,  315  and 
note;  12  Sim.  17;  1 Moo.  & Eob.  359;  Taylor’s  Ev.  722. 
3 M.  & W.  402 ; 12  M.  & W.  159-60 ; 1 A.  & E.  102  ; 3 m’. 
& W.  863 ; 17  L,  J.  Ex.  357  ; 1 Ex.  E.  617-18 ; 16  L.  J.  Ex. 
232;  1 B.  & 0.  150  ; 2 L.  & E.  271;  7 Bing.  163 ; 5 M.  & 
W.  495 ; 2 B.  & C.  23. 

As  to  account  stated,  see — 4 0.  & P.  126 ; 4 M.  & W.  32  ^ 
Free.  538.  If  an  executor  states  an  account  with  adebtor,he 
may  (if  he  pleases)  afterwards  sue  in  his  own  name  for  this 
debt,  for  the  stating  of  the  account  raises  a new  debt,  or  he 
may  sue  as  executor— 1 Taunt.  322  ; 6 East.  405  ; 11  M.  & 
W.  542  ; 15  L.  J.  52,  Q.  B.;  13  L.  J.  133,  C.  P.;  1 A.  & E. 
488  ; 2 M.  & W.  2 ; 8 Jur.  963. 

That  an  acknowledgment  affords  evidence  of  an  implied 
promise  to  pay  : see.  1 Sal.  29 ; 1 Lord  E.  421-2;  2 Saund.  63 
(g)  ; 6 Taunt.  210;  1 B.  & A.  93 ; 1 B.  & C.  250;  3 East. 

409  ; 16  East.  420 ; 6 Bing.  349 ; 6 B.  & 0.  606 ; 9 D.  & E. 

40,  43;  S.  O.  549;  3 M.  & M.  512;  E.  & M.  416;  2 B.  & 

C.  28;  9 C.  & P.  209;  14  M.  & W.  1,  741;  3 Q.  B.  574; 
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Smith  on  Contracts,  314,  (C.)  12  M.  & W.  159;  3 M.  k W. 
402;  Eex.  v.  Smith,  7 0.  & P.  149. 

2nd.  If  so,  then  whether  the  want  of  letters  testamentary 
at  the  time  could  make  any  difference.  It  would  seem 
hard  to  hold  that  the  Statute  of  Limitations  could  avail 
the  defendants  under  such  circumstances.  The  time  may  (in 
any  given  case)  have  nearly  expired  at  the  death  of  the 
testator:  and  the  debtor  may  have  unequivocally  admitted 
his  liability,  and  promised,  to  pay  soon  afterwards,  though 
before  proof  of  the  will,  or  the  grant  of  probate  or  letters  of 
administration  to  the  executor,  and  I apprehend  the  defen- 
dant would  be  liable. — 1 C.  B.  139. 

Of  course  the  situation  of  the  executor,  as  respects  the 
doctrine  of  relation,  is  different  from  that  of  the  administra. 
tor  of  an  intestate;  still  the  latter  is  entitled  to  have  an 
action  to  demand  and  recover  as  executory  the  debts  due  to  the 
intestate  : and  in  such  case  an  executor  might  avail  himself 
of  the  promise,  the  argument  is  strong,  that  by  analogy 
the  administrator  could  also — 1 B,  & B.  282  ; 5 B.  & A.  204  ; 
5 M.  & G.  760  ; 12  M.  & W.  226;  3 Bing.  N.  S.  814;  8 East. 
410;  5 M.  & W.  117. 

That  relation  does  not  operate  to  all  purposes,  is  clear. 
For  example,  a release  given  by  a person  who  afterwards 
becomes  rightful  administrator,  will  not  estop  him. — Mid- 
dleton’s case,  5 Co.  28;  Moore,  119,126;  Palmer,  411 ; 1 
Sal.  295;  11  Yin.  Ab.  Exor.  B.  52;  Bro.  Ab.  relation,  15; 
see  3 Bing.  N.  S.  841. 

So  in  cases  where  no  right  of  action  had  accrued  to  the 
intestate  in  his  lifetime,  but  only  to  his  administrators  after- 
wards, the  letters  do  not  relate  back  so  as  to  bring  the 
Statute  of  Limitations  into  operation,  and  it  only  runs  from 
the  date  thereof,  by  reason  of  the  working  of  the  act  21  Jac. 
I.  c.  16,  which  limits  the  suit  to  six  years  next  after  the 
cause  of  action  or  suit,  and  under  which  it  has  been  held 
there  is  no  cause  of  action  until  there  be  a person  capable 
of  suing. — Cro.  Ja.  61;  Sal.  421;  4 Bing,  686  ; 1 M.  663  ; 
5B.  &A.204;  8 B.  & C.  285;  2 M.  & R 350  ; 8 East.  410; 
Sel.  R.  P.,  6th  edition,  717. 
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Bat  in  the  case  before  us,  there  was  a cause  of  action  sub- 
sisting in  the  testator  at  the  time  of  his  death,  subject  only 
to  the  effect  of  the  Statute  of  Limitations,  if  available  as  a 
bar  thereto,  not  as  extinguishing  the  right  of  action,  but 
merely  as  precluding  a recovery  thereon, — 2 B.  & Adol.  413 ; 
Byles  on  Bills,  256.  And  it  is  clear,  that  upon  the  grant  of 
administration  to  the  plaintiff,  the  letters  had  relation  back 
to  the  death  of  the  testator,  so  as  to  vest  such  cause  of  action 
in  the  plaintiff ; that  is,  a cause  of  action  founded  on  the 
notes,  and  promises. to  the  testator  in  his  lifetime. — 2 M.  & 
W.  ^720,  ante, 

5 B.  & A.  204. — The  acceptance  after  death  of  the  testa- 
tor, was  promise  to  the  administrator  with  the  will  annex- 
ed, when  such  administration  was  granted.  The  cause  of 
action  as  laid,  are  the  notes  so  due  to  the  testator,  with  an 
express  promise  to  pay  the  plaintiff  as  administrator  after 
his  death. — 2 M.  & W.  ^20.  Now,  at  the  time  of  the  de- 
fendant’s promises,  the  plaintiff  was  by  relation  owner  of 
these  notes  as  choses  in  action ; so  that,  had  the  defendant 
obtained  and  destroyed  them,  the  plaintiff  might  have  main- 
tained trespass  or  trover  against  him. — 5 M.  & G.  '760.  And 
administrators  have  always  been  held  within  the  equity  of 
the  statute  4 Edw.  Ill,  chap.  *7,  which  enabled  executors  to 
bring  actions  for  trespass  to  the  estate  of  the  testator  during 
his  lifetime.  In  the  above  case,  Tindal,  C.  J.,  says,  ‘‘  It 
would  be  strange  indeed,  if  an  administrator  might  sue  for 
a trespass  committed  in  the  lifetime  of  the  intestate,  and  for 
one  committed  after  the  grant  of  the  letters  of  administra- 
tion, but  not  for  one  committed  in  the  intermediate  time.” 
This  of  course  rests  upon  the  argument  of  necessity  to  pre- 
vent a waste  of  the  assets  by  wrong-doers. — 1 M.  & G.  159 ; 
3 A.  & E.  493 ; 1 Q.  B,  766 ; 2 0.  B.  516. 

If  the  executor  himself,  obtaining  probate  after  such 
acknowledgments  and  promises,  could  avail  himself  thereof, 
why  cannot  the  administrator  de  bonis  non  with  the  will  an- 
nexed? There  was,  to  be  sure,  no  executor  living  at  that 
time ; but  the  plaintiff  succeeds  the  executor,  and  in  con- 
templation of  law  owned  these  notes  and  had  a right  of  ac- 
tion thereon  against  the  defendant  at  the  time  he  made  the 
promises. — 6 Mod.  290. 
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Then,  looking  at  the  witness  Marvin  in  the  light  of  an 
executor  de  son  tort,  or  as  a voluntary  agent  in  the  premises, 
the  maxim  of  relation  by  subsequent  assent  or  adoption  is 
applicable.  Had  the  defendant  paid  the  witness,  it  certain- 
ly would  not  have  discharged  him  ; but  had  he  done  so,  and 
the  plaintiff  afterwards  elected  to  confirm  the  act  and  sue 
the  witness  for  money  had  and  received  to  his  use,  it  would 
have  been  otherwise ; and  if  there  existed  a right  of  elec- 
tion, then  in  this  case  the  plaintiff  evinces  his  desire  to  elect 
the  agency  of  the  witness,  so  far  as  it  went. — 6 Mod.  293  ; 
ib.  92,  3;  13  Jurist,  388  ; 8 M.  & W.  331;  3 M.  & W.  495 ; 
1 B.  & B.  282 ; 12  M.  & W.  226  ; 5 M.  & G.  '760,  and  6 Scott 
H.  E.  715;  4 Bing.  727  ; 10  Jurist,  771.  The  cases  most 
in  point  are — 7 T.  E.  182  ; 3 East.  409  ; 2 B.  & C.  149  ; 10 
Bing.  480 ; 12  M.  & W.  226  ; 5 M.  & G.  760  ; 13  Jurist,  388 ; 
6 Mod.  293 ; ib.  923;  13  Jurist  (1849),  380. 

These  cases  seem  to  shew,  that  had  the  plaintiff  been 
administrator  at  the  time  of  the  interviews  between  the 
witness  and  the  defendant,  his  acknowledgments  and  pro- 
mises would  not  have  amounted  to  proof  of  an  account 
stated  being  made  to  a stranger,  but  that  they  would 
have  been  sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations ; in  other  words,  to  support  the  allegation  of 
an  express  promise  to  pay  the  plaintiff  as  administrator. 

But  the  case  still  presents  this  difficulty,  that  the 
evidence  would  not  support  a count  upon  an  account 
stated  with  the  plaintiff  as  administrator,  and  that  if  it 
amounted  to  proof  of  a promise  to  pay  him  as  such 
administrator  to  take  the  case  out  of  the  Statute  of  Limi- 
tations had  it  been  pleaded,  it  still  remains  a question 
whether  the  statute  continued  running  from  the  time  of 
such  promise,  or  was  suspended  thence  forth  until  the 
time  of  the  grant  of  administration  to  the  plaintiff.  If  it 
was  a new  original  transaction,  as  the  sale  of  goods, 
the  receipt  of  money,  or  wrongful  conversion,  &c.,  the 
case  of  Murray  vs,  E.  I.  Company,  5 B.  & A.  204,  shews 
that  the  statute  would  not  begin  to  run  till  an  administrator 
was  appointed,  there  being  no  cause  of  action  vested  in  any 
one  upon  the  implied  promise  in  law  or  the  wrongful  act 
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till  that  period ; but  it  does  not  follow  that  a like  rule  ap- 
plies to  an  express  promise  founded  on  a previous  transac- 
tion, there  being  no  new  consideration,  only  a promise  to  a 
new  party. 

In  the  former  case,  no  other  or  prior  promise  ever  existed ; 
and  the  consideration  being  executed,  it  might  be  said  the 
law  was  ready  to  and  did  raise  an  implied  promise  to  pay  the 
party  entitled  to  payment,  the  moment  letters  of  admin- 
istration were  granted ; whereas  in  the  latter  case,  the  law 
raised  no  implied  promise  to  pay  the  plaintiff;  and  the  pro- 
mise laid,  and  to  be  proved,  is  an  express  one,  not  arising 
by  implication  from  the  nature  of  the  transaction,  but  only 
shewn  by  express  proof  thereof ; in  which  event,  an  express 
promise  to  a stranger  must  be  held  to  enure  to  the  benefit  of 
a party  not  then  in  esse  to  receive  it,  by  relation  back  to  the 
letters  of  administration  afterwards  granted  to  that  period. 

The  difference  on  this  head  between  implied  and  express 
promises  is  manifest,  and  constitutes  the  real  difficulty  of 
this  case.  It  cannot  be  said  of  an  express,  as  it  may  of  an 
implied  promise,  that  it  is  suspended  till  a person  is  ap- 
pointed entitled  to  the  benefit  thereof,  and  in  whom  a 
cause  of  action  then  vests,  and  not  by  relation.  The  express 
promise  can  only  be  made  available  by  relation;  it  is  not 
like  an  implied  one,  springing  from  an  executed  considera- 
tion, always  ready  to  create  and  to  sustain  it.  The  express 
promise  is  made  once  for  all ; it  is  not,  as  it  were,  in  abey- 
ance, like  the  implied  one.  The  one  is  the  act  of  the  law ; 
the  other,  of  the  party.  There  are  these  differences ; and  if 
the  express  promise  is  sustained  on  the  doctrine  of  relation, 
then  the  difficulty  is,  to  refuse  to  the  Statute  of  Limitations 
its  full  operation,  as  from  that  time,  although  no  adminis- 
trator was  appointed  for  many  more  than  six  years  after- 
wards. 

Eested  on  relation,  I apprehend  the  statute  would  run 
from  the  period  of  time  to  which  the  letters  of  administra- 
tion did  relate,  e.,  from  the  time  of  the  promise;  and  this 
argument  was  only  got  rid  of  in  the  cases  of  implied  pro- 
mise (5  B.  & A.  204)  on  the  ground  that  no  cause  of  action 
vested;  in  other  words,  that  no  promise  arose  till  the 
32  6 u.  c.  Q.  B. 
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appointment  of  an  administrator  on  the  peculiar  wording  of 
the  statute  of  Limitations. 

On  the  whole,  however,  relinquishing  my  former  impres- 
sions, I am  disposed  to  think  the  soundest  conclusion  to  be 
drawn  from  all  the  authorities  is,  that  in  furtherance  of  the 
justice  of  the  case,  the  doctrine  of  relation  may  be  fairly  and 
properly  applied  in  the  present  instance,  so  as  to  give  effect 
to  the  acknowledgments  and  promises  in  evidence,  to  sus- 
tain the  alleged  promise  to  the  plaintiff  as  administrator ; 
and  that  the  plaintiff  should  therefore  recover:  and  if  so 
entitled  as  to  the  principal  debt,  I do  not  perceive  any  suflS- 
cient  ground  on  which  interest,  which  is  also  payable  by 
the  terms  of  the  notes  or  contracts,  can  be  withheld  or  restric- 
ted in  point  of  time  or  amount.  If  it  could.be  done,  legally^ 
I should  be  quite  disposed  to  curtail  it,  and  limit  it  to  six 
years,  last  past  As  to  interest,  see  1 Atk.  151, ; 5 T.  E.  553 
1 D.&  E.  IT;  2 Moore,  T45  ; 2 B.  & A.  305 ; 10  A.  222  ; 
5 B.  & A.  204,  217 ; 1 Star.  452 ; E.  & M.^  SSl ; 2 B.  & Ad. 
447;  4 Bing.  313;.  12  Moore,  557  ; 5 U.  C.  E.  60;  ib.  148; 
ib.  114. 

Draper,  J.,  concurred. 

Per  Cur, — Eule discharged. 


Bank  op  British  North  America  v.  James  Browne. 

The  Bank  of  British  North  America  is  entitled  to  sue  in  Upper  Canada 

in  its  corporate  name. 

The  plaintiffs  sued  on  a promissory  note,  made  20th  June, 
1848,  by  D.  Bethune,  to  David  J.  Smith  or  order,  three 
months,  for  200?.,  indorsed  by  Smith  to  the  plaintiff,  and  by 
the  defendant  to  the  plaintiffs. 

They  sued  in  the  corporate  name  of  “ The  Bank  of  British 
North  America.” 

The  defendant  pleaded,  that  the  name  so  used  was  at  the 
time  of  commencing  this  suit,  and  still  is,  the  name  of  a 
company  or  partnership,  formed  for  the  purpose  of  establish- 
ing and  carrying  on  banks  of  issue  and  deposit  in  this  pro- 
vince and  in  other  British  colonies  in  North  America; 
which  said  company,  by  the  statute  of  U,  0.  7 Wm.  lY.  c. 
34,  was  at  the  commencement  of  this  suit,  and  still  is, 
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authorized  to  prosecute  all  proceediugs  at  law  iu  Upper 
Canada  wherein  the  said  company  are  concerned  or  interest- 
ed, in  the  name  of  some  one  of  the  local  directors,  or  of  the 
manager  of  the  said  company  in  Upper  Canada  at  the  tim.e 
of  bringing  such  action,  as  the  nominal  plaintiff  for  and  on 
behalf  of  the  company.  And  the  declaration  averred  that 
the  cause  of  action  in  this  suit  accrued  to  the  company  by 
the  name  aforesaid,  after  the  passing  of  the  statute  referred 
to,  and  within  Upper  Canada,  to  wit.,  at  Toronto;  without 
th'is,  that  the  Bank  of  British  North  America  aforesaid  is, 
or  at  the  commencement  of  this  suit  was,  a corporation,  or 
entitled  to  commence  or  prosecute  any  action  within  Upper 
Canada,  by  or  in  the  name  or  style  of  the  Bank  of  British 
North  America, for  or  on  account  of  the  cause  of  action  in  the 
declaration  mentioned,”  concluding  to  the  country.  Issue.- 

Verdict  for  the  plaintiffs — 209 5s.  6d. 

It  was  proved  on  the  trial, that  on  the  23rd  of  April,  1840, 
a charter  of  incorporation,under  the  great  seal  of  the  United 
Kingdom,  was  granted  to  the  association,  which  is  now  suing 
as  plaintiffs,  incorporating  it  under  the  name  of  “ The  Bank 
of  British  North  America,”  giving  to  the  company  so  incor- 
porated, power  to  sue  and  be  sued  by  that  name  in  all  the 
courts  of  law  and  equity;  and  declaring  that  they  are  so  es- 
tablished for  the  purpose  of  carrying  on  the  business  of  hank- 
ing within  any  of  the  British  colonies  or  settlements  in  North 
America. 

It  was  contended  for  the  defendant  at  the  trial,  that  the 
provincial  statute  of  Upper  Canada,  4 Wm.  IV.,  disabled 
the  now  chartered  body  from  suing  as  a corporation,  and 
that  they  could  still  only  sue  as  that  act  provided  in  respect  to 
the  same  company  before  its  incorporation,  that  is,  in  the 
name  of  some  one  of  the  local  directors,  or  of  their  manag- 
ing agent. 

The  case  was  tried  before  the  Chief  Justice,  who  ruled 
that  the  defendant  could  not  be  held  to  have  proved  his  plea ; 
for  that  unquestionably  the  Bank  of  British  North  America 
was  a corporation ; and  if  so,  then  the  plea  which  denied 
that  the  hank  was  a corporation,  or  entitled  to  sue  in  Upper 
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Canada  by  the  name  of  the  Bank  of  British  North  America, 
was  disproved.  He  considered,  moreover,  that  both  the 
statements  in  the  plea  were  disproved ; for  that  the  bank 
was  also  now  entitled  to  sue  in  Upper  Canada  in  its  corpo- 
rate name. 

obtained  a rule  for  a new  trial  on  the  ground  of 
misdirection.  4-  Wilson  shewed  cause,  and  cited  2 Br.  Pa. 
C.  336;  6T.E.  268. 

Bobinson,’  C.  J.,  delivered  the  judgment  of  the  court. 

The  provincial  statute  referred  to  (Y  Wm.  lY.  c.  36)  reci- 
'ted,  that  a company  had  been  formed,  called  the  Bank  of 
British  North  America,  for  the  purpose  of  carrying  on  the 
business  of  banking  in  the  British  American  colonies, 
which  enterprise  it  was  believed  would  be  very  beneficial 
to  the  province;  and  that  difficulties  might  arise  in  recover- 
ing debts  due  to  the  company,  and  in  enforcing  claims  for 
or  on  account  of  the  company,  and  generally  in  suing  or 
being  sued,  and  in  prosecuting  persons  who  might  steal  or 
embezzle  their  property — since  by  law  all  the  proprietors  or 
shareholders  for  the  time  being  must  in  such  cases  sue  or 
be  sued,  and  prosecute,  by  their  several  and  distinct  names 
and  descriptions — for  obviating  and  removing  these  difficul- 
ties, the  statute  enacts,  that  all  suits  for  or  against  the  said 
company  shall  and  may  be  lawfully  commenced  and  prose- 
cuted by  or  against  any  one  of  the  local  directors,  or  the 
manager  of  the  said  company,  in  his  proper  name  as  acting 
for  and  on  behalf  of  the  said  company. 

The  necessity  for  this  provision  we  cannot  fail  to  see, 
from  the  fact  of  the  company  in  1837  not  being  incorpora, 
ted  either  by  rojml  chaiter  or  by  act  of  parliament ; and  the 
inconvenience  of  having  to  use  in  every  legal  proceeding 
the  names  of  some  hundreds  of  shareholders,  constantly 
changing,  would  be  intolerable. 

The  charter  granted  in  1840,  however,  coming  after  this 
provision,  removed  all  necessity  for  its  further  application 
and  created  as  clear  a case  for  the  application  of  the  maxim, 
cessante  ratione,  cessat  et  ipsa  lex,^’  as  can  well  be  stated. 
It  is  not  necessary  for  us  now  to  consider  how  far  this  royal 
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charter  has  suj)erseded  or  interfered  with  the  provisions  of 
the  provincial  statute  in  other  particulars ; but  I take  it  to 
be  quite  clear  that  the  statute  passed  to  remedy  a defect 
occasioned  by  the  want  of  a charter,  cannot  have  the  effect 
of  disabling  the  incorporated  company  of  making  use  in 
this  province  of  the  privilege  expressly  given  to  them  in  their 
charter,  of  suing  in  their  corporate  name  ; which  privilege, 
indeed,  they  would  have  had  at  any  rate,  upon  their  become 
ing  incorporated  under  a corporate  name  and  with  a corpo- 
rate seal,  even  if  the  charter  had  been  silent  on  the  matter. 

But  this  question  is  before  us  upon  an  issue  raised  by  a 
special  plea,  in  which  it  is  denied  by  a formal  traverse, 

that  the  Bank  of  British  ISforth  America  is,  or  at  the  com- 
mencement of  this  suit  was,  a corporation,  or  entitled  to 
commence  or  prosecute  any  action  within  Upper  Canada 
by  or  in  the  name  or  style  of  the  Bank  of  British  North 
America,  for  or  on  account  of  the  cause  of  action  in  the 
declaration  mentioned.” 

Now,  that  cause  of  action  must  plainly  have  accrued  to 
the  company  since  its  incorporation  \ and  from  the  manner 
in  which  the  plea  is  formed,  if  either  the  plaintiffs  are  a cor- 
poration,' or  are  entitled  to  sue  in  the  name  which  they 
are  here  using,  then  the  plea  must  fail  which  denies  that 
they  have  either  the  one  pretence  or  the  other  for  suing 
as  they  have  sued. 

It  is  impossible  to  deny  that  the  plaintiffs  do  compose  a 
corporation,  and  that  alone  settles  the  question  of  who  is 
entitled  to  succeed  upon  the  issue ; but  I am  equally  of 
opinion,  that  since  their  charter,  they  are  entitled,  under 
their  charter,  to  sue  in  Upper  Canada  in  their  corporate 
name. 

I do  not  consider  that  the  case  which  was  cited,  of  Eex 
vs.  Miller,  2 T.  E.  268,  is  applicable  to  this  question ; for 
this  is  not  the  case  of  seeking  to  alter  by  a royal  charter  the 
terms  of  a legislative  charter. 

In  183*7,  the  company  was  not  incorporated;  and  to 
remedy  that  defect,  and  of  course  only  while  it  existed,  the 
convenience  was  accorded  to  the  company  of  suing  through 
one  of  their  officers  and  in  his  name.  It  would  be  repugnant 
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to  hold,  that  that  which  was  provided  as  a substitute  for  a 
corporate  capacity,  should  bo  necessarily  held  to  continue, 
notwithstanding  the  subsequent  legal  grant  of  a corporate 
capacity.  It  would  seem  as  reasonable  to  hold,  that  when 
the  legislature,  by  a private  act,  had  authorized  some  one  to 
execute  conveyances  for  an  infant  or  a married  woman, 
such  infant  or  married  woman  could  not  afterwards  make 
conveyances  for  the  same  purposes  in  their  own  name  and 
in  the  ordinary  manner,  though  their  disability  had  ceased. 

Per  Cur, — Rule  discharged. 

Grantham  v.  Powell. 

Statute  of  Limitations. 

Held  per  Cur. — That  the  following  expressions  of  the  defendant : “The 
notes  are  genuine — that  is,  I made  them — but  I am  under  the  impres- 
sion that  they  were  paid  through  Messrs.  Gamble  and  Boulton” — and, 
“ I don’t  think  I am  called  upon  to  have  any  further  conversation 
with  you  about  them” — were  not  sufficient  to  take  the  case  out  of  the 
Statute  of  Limitations. 

The  plaintiff  sued  in  assumpsit  on  two  promissory  notes 
and  on  the  common  counts. 

One  of  the  notes  was  made  by  the  defendant  on  the  22nd 
of  December,  1841,  payable  to  the  plaintiff  or  order  in  ninety 
days  for  VU,  10s.;  the  other  for  the  same  sum,  made  on  the 
same  day,  and  payable  in  six  months. 

The  Statute  of  Limitations  was  pleaded. 

The  only  other  demand  was  an  item  of  5Z.,  claimed  by  the 
plaintiff  as  due  to  him  on  an  exchange  of  horses,  made  with 
the  defendant  in  1840. 

The  defendant  pleaded  the  statute,  in  bar  of  this  demand 
also. 

The  plaintiff  replied  to  both  pleas  that  his  action  did  ac- 
crue within  six  years. 

The  evidence  on  which  the  plaintiff  relied  for  taking  the 
case  out  of  the  Statute  of  Limitations  was  this : as  regarded 
the  two  notes  given  by  the  defendant  to  the  plaintiff,  it  was 
proved  by  one  Bishop  that  in  1841,  within  tlie  six  years,  he 
went  as  a friend  of  the  plaintiffs,  and  hy  his  request,  to 
the  defendant  and  demanded  payment  of  the  notes,  shewing 
them  to  him.  The  defendant  said,  the  notes  are  genuine, 
that  is,  I made  them,  but  I am  under  the  impression  that 
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they  were  paid  through  Messrs.  Gamble  and  Boulton:” 
Bishop  then  renewed  his  request  for  payment,  and  the 
defendant  said,  “I  don’t  think  I am  called  upon  to  have 
any  further  conversation  with  you  about  them.” 

In  respect  of  the  item  of  5^.,  a servant  in  the  employment 
of  the  plaintiff  said  that  a few  years  ago  (within  the  six 
years,)  he  heard  the  plaintiff  ask  the  defendant  for  payment, 
when  the  defendant  admitted  that  he  had  not  paid  the  debt, 
and  said  he  was  expecting  some  money  to  be  left  him  by  a 
relation,  and  when  that  happened,  he  would  pay. 

The  Chief  Justice  ruled  at  the  trial,  that  there  was  not  in 
either  ease  that  unqualified  admission  of  a debt  on  which 
a promise  to  pay  could  be  implied  by  law,  and  the  defen- 
dant, upon  this  opinion  being  expressed,  did  not  address  the 
jury,  who  found,  however,  a verdict  for  the  plaintiff*. 

Yankoughnet  obtained  a rule  to  set  aside  the  verdict  as 
being  contrary  to  law  and  evidence,  and  perverse.  Rawke 
shewed  cause. — The  authorities  cited  were,  6 B.  & C.  Y03 ; 
14  M.  & W.  *741. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

My  brothers  agree  with  me  that  the  verdict  was  against 
law  and  evidence. 

Since  the  case  of  Tanner  v.  Smart,  6 B.  & C.  ^703,  to  say 
nothing  of  previous  decisions  to  the  same  effect,  it  has  been 
constantly  held,  that  when  a debt  is  barred  by  the  statute, 
and  the  defendant  evinces  a determination  not  to  pay  it, 
though  he  may  not  deny  the  existence  of  the  debt,  there  the 
court  ought  not  to  allow  an  implied  promise  to  pay  to  be 
raised,  for  it  would  be  contrary  to  the  defendant’s  conduct 
and  determination,  by  which  he  evinces  an  inclination  to 
avail  himself  of  the  statute.  This  was  the  case  here  as  re- 
gards the  notes. 

Then  as  to  the  m?.,  the  defendant  only  promised  to  pay 
when  he  received  money  which  he  expected,  and  it  was  not 
attempted  to  be  proved  that  the  contingency  had  arrived 
upon  the  event  of  which  the  promise  was  founded.  See  14 
M.  & W,  141. 

Ter  Cur. — Bale  absolute  for  new  trial  without  costs. 
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Pardow  V.  Beatty. 

New  Trial. 

The  defendant,  in  moving  the  Court  in  banc,  for  a new  trial,  on  the 

ground  that  his  cause  was  taken  on  the  first  day  of  the  assizes,  in  the 

absence  of  his  attorney  or  counsel,  must  unequivocally  state  that  he 

has  a just  and  legal  defence  to  the  action. 

Assumpsit  against  the  defendant  as  endorser  of  a pro- 
missory note. 

Pleas  denying  endorsement  and  notice. 

Yerdict  for  plaintiff  '70Z.  14s.  Id. 

The  defendant  moves  for  a new  trial — with  costs  to  be 
paid  by  the  plaintiff — the  cause  having  been  taken  out  of  its 
order,  on  the  first  day  of  the  assizes,  in  the  absence  of  the 
defendant’s  attorney  or  counsel. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  application  is  entirely  founded  on  affidavits,  and  the 
ground  is  that  the  defendant’s  attorney  who  had  been  in 
court  part  of  the  day,  and  before  the  case  was  tried,  went 
away,  and  that  afterwards  this  cause  was  called  on  when 
neither  counsel  nor  attorney  for  the  defendant  was  present, 
it  not  being,  as  the  defendant’s  attorney  swears,  the  one  first 
in  order. 

On  the  other  hand  it  is  shewn,that  cases  lower  down  were 
tried  on  the  same  day,  and  there  seemed  to  have  been  no  case 
ready  for  trial  which  stood  before  this.  It  is  not  a case  for 
relief,  unless  it  be  unequivocally  stated  that  the  defendant 
has  a just  and  legal  defence. 

The  proof  given  of  endorsement  and  notice  was  cleaiv 
The  fact  of  endorsement  indeed  is  not  denied  in  the  affida- 
vits, though  it  is  denied  by  plea,  on  the  record. 

Then,  as  to  the  notice,  the  defendant  swears  that  “ he  be- 
lieves he  has  a good  defence  to  the  action,  on  the  ground 
that  notice  of  non-payment  was  not  given  in  time ; and  he 
adds  that  the  notice  of  non-payment  was  served  (he  does  not 
say  when,)  on  Martha  Crookshanks,  a person  who  can  not 
write  and  cannot  read  writing.”  He  does  not  swear,  how- 
ever, that  he  did  not  receive  the  notice  in  time,  nor  does  he 
produce  any  affidavit  from  Martha  Crookshanks. 

It  was  sworn  by  a notary-public,  who  was  also  agent  for 
the  bank  at  which  the  note  was  payable,  that  he  left  a 
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written  notice  of  non-payment  in  proper  terms  at  the  defen- 
dant’s house,  on  the  same  day  it  fell  due,  with  his  servant 
woman  there,  who  stated  that  the  defendant  was  not  then 
in  the  house.  The  fact  sworn  to  by  the  defendant,  that  the 
woman  who  received  the  note,  is  unable  to  read  or  write 
is  quite  immaterial,  unless  that  circumstance  led  to  her 
being  ignorant  of  the  consequence  of  not  delivering  the 
notice  to  the  defendant  promptly,  which  there  is  no  reason 
to  infer,  since  at  any  rate,  she  could  not  have  opened  and 
read  the  letter;  and  the  defendant  is  silent  on  the  only 
point  on  which  his  defence  must  turn,  namely,  whether  he 
did  or  did  not  receive  the  note  which  was  left  at  his  house, 
with  his  servant,  for  him  ; and  at  what  time  he  received  it. 

Fer  Cur. — Eule  discharged. 

Eussell  et  ux.  V.  Graham. 

To  an  action  of  covenant  by  landlord  against  his  tenant  for  not  surrender- 
ing land  at  the  expiration  of  the  lease,  it  is  a bad  plea  to  plead  a sur- 
render by  a third  party  (whose  legal  estate  is  not  shewn  to  have  been 
derived  from  the  plaintiff)  to  the  Queen,  and  that  therefore  the  land, 
at  the  expiration  of  the  lease,  did  not  belong  to  the  plaintiff. 

Declaration — covenant — for  breach  of  the  terms  of  a lease, 
in  not  surrendering  possession  of  premises  demised  to  the 
plaintiff,  at  the  expiration  of  the  term. 

Plea  (in  effect)  that  a third  party,  certain  Indian  chiefs, 
whose  legal  estate  in  the  premises  was  not  shewn  at  all, 
made  a surrender  of  the  land  to  her  Majesty  during  the 
term  to  hold  to  her  Majesty  in  fee,  wherefore  the  defendant 
says  the  land  did  not  belong  to  the  plaintiff  at  the  expiration 
of  the  term. 

Demurrer  to  plea : because  it  did  not  shew  that  the  plain- 
tiff had  recognized  such  surrender,  and  because  the  tenant, 
could  not  dispute  his  landlord’s  title. 

Notman,  of  Dundas,  for  the  demurrer.  Miller ^ of  Wood- 
stock,  contra. 

The  cases  cited  were — 4TJ.  C.  E.  398;  Doe  Jackson  v. 
Wilkes  in  our  own  court. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant’s  covenant  is  express,  that  at  the  expira- 
tion of  his  term,  which  ended  on  the  13th  March,  1849,  he 
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would  surreuder  up  possession  of  the  premises  to  the  plain- 
tiff, from  whom  he  took  his  lease.  This  action  is  brought 
because  he  did  not  do  so ; and  his  defence  is,  that  though 
Catherine  Eussell,  his  lessor,  and  one  of  the  plaintiffs,  was 
the  owner  of  the  land  when  she  demised,  which  he  could 
not  deny,  yet  that  somebody  else,  whose  legal  estate  in  the 
premises  is  not  shewn  to  have  been  since  derived  from  hdr, 
and  indeed  is  not  shewn  at  all,  made  a surrender  of  the 
land  to  her  Majesty  during  the  term,  to  hold  to  her  Majesty 
in  fee,  wherefore  the  defendant  says  the  land  did  not  belong 
to  the  plaintiff,  Catherine  Eussell,  at  the  expiration  of  the 
term. 

But  the  title  of  his  lessor  could  not  be  affected  by  any 
surrender  made  by  a party  whose  right  is  not  shewn  to  have 
been  derived  from  her,  when  he  admits  that,  at  the  time  of 
her  demise,  the  land  was  the  property  of  the  said  Catherine 
Eussell. 

Per  Cur. — Judgment  for  plaintiff  on  demurrer. 


Bates  v.  Walsh. 

In  giving  notice  of  action  to  a magistrate,  the  notice  must  declare  the 
place  of  residence  of  the  attorney.  The  subscription  of  the  attorney 
therefore  at  the  bottom  of  the  notice,  in  this  form — “A.  B.,  attorney 
of  the  said  C.  D.  Sinicoe,  Talbot  District,  ” was  held  insufficient.  * 

Trespass  and  false  imprisonment. 

Plea  by  statute,  “ not  guilty.” 

The  defendant  is  a justice  of  the  peace  of  the  District  of 
Talbot,  and  had  issued  a warrant  against  plaintiff,  for  cut- 
ting timber  on  the  land  of  one  Kemp.  It  seems  the  com- 
plaint was  not  properly  a complaint  of  an  offence  coming 
under  the  statute,  and  therefore  the  justice  could  not  justify 
under  the  conviction. 

The  jury  gave  a verdict  for  plaintiff.  £7  10s.  damages. 

At  the  trial,  it  was  objected  that  the  notice  of  action  was 
insufficient.  It  was  not  endorsed  with  the  name  and  place 
of  abode  of  plaintiff’s  attorney,  but  the  notice  itself  read 
thus. 

“ To  Thomas  W.  Walsh,  Esq.,  one  of  Her  Majesty’s  justices 
of  the  peace,  acting  in  and  for  the  Talbot  District: 

S'”, — I do  hereby,  as  the  attorney  of  John  Bates,  of  the 
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township  of  Woodhouse  in  the  Talbot  District,  labourer, 
give  you  notice  according  to  the  form  of  the  statute  in  that 
case  made  and  provided,  that  I shall  at  or  soon  after  term, 
cause  a writ  of  capias  ad  res20ondendum  to  be  sued  out  of 
Her  Majesty’s  Court  of  Queen’s  Bench,  at  Toronto,  against 
you,  at  the  suit  of  the  said  John  Bates,  for  false  imprison- 
ment ; for  that  you,  on  or  about,  &c.,  by  warrant  under  your 
hand  and  seal,  and  dated,  &c.,  did  cause  the  said  John 
Bates  to  be  apprehended  and  imprisoned  in  the  Court 
House  in  the  town  of  Simcoe,  and  to  be  kept  and  detained 
there  two  days  without  any  reasonable  or  probable  cause, 
to  his  damage  £200.”  And  at  the  foot  of  this  notice  was 
written, 

“Dated  the  15th  day  of  January,  1849, 

Yours,  &c. 

Gr.  E.  Van  Norman, 

Attorney  for  the  said  John  Bates, 

Simcoe,  Talbot  District.” 

The  only  objection  to  the  notice  taken  at  the  trial,  was 
that  the  statute  was  not  complied  with,  so  far  as  regarded 
the  subscription  of  the  name  of  the  attorney  and  his  place 
of  abode. 

There  was  leave  reserved  to  the  defendant  to  move  for  a 
nonsuit  on  this  objection. 

Galt  obtained  a rule  for  a nonsuit,  on  the  leave  reserved, 
shewed  cause. 

The  authorities  cited  were — 3 B.  & P.  555  ; ^ T.  E.  635  ; 
3 XI.  C.  E,  115  ; the  English  Act  24  Geo.  2 Ch.  44 ; the  Pro- 
vincial Act  4 Will.  IV.  ch.  4,  sec.  21. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  questions  are,  first,  whether  the  notice  required  to  be 
given  in  this  case,  must  contain  the  requisites  of  that  direct- 
ed by  the  English  Stat.  24  Geo.  IT. 

Second, — If  so,  then  whether  this  notice  would  be  suffici- 
ent under  that  statute. 

In  the  case  of  Madden  v.  Shewer  in  this  court  2 TJ.  C. 
Eeports,  115,  we  held,  that  when  the  legislature  in  this 
province,  have  required  notice  of  action  to  bo  given  to  a 
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magistrate,  without  specifying  any  of  the  requisites  of  such 
notice,  we  must  intend  that  they  meant  that  kind  of  notice 
which  the  English  statute  24  Geo.  II.  ch.  24,  prescribes; 
otherwise  there  would  be  no  certain  guide  as  to  the  degree 
of  information  which  ihe  note  should  convey. 

The  form  of  the  notice  under  the  English  Act  has  been 
always  well  known  here ; because  it  has  been  always  held 
necessary  to  give  it,  in  cases  of  actions  against  magistrates, 
for  anything  done  in  the  discharge  of  their  ordinary  crimi- 
nal jurisdiction,  such  as  would  in  England  require  a notice 
to  be  given  under  that  act,  and  where  our  legislature  had 
made  no  special  provision.  And  where  the  legislature,  as 
in  this  case,  in  requiring  some  new  duty  from  a magistrate, 
the  performance  of  which  may  expose  him,  in  case  of  any 
inadvertent  slip,  to  an  action, — provides  that  a month’s 
notice  of  action  shall  be  given  to  him,  without  specifying 
what  particulars  the  notice  shall  contain,  wo  intend  them 
to  mean  such  a notice  as  had  before  in  other  cases  been 
required  to  be  given. 

How,  the  provincial  statute,  under  which  this  defendant 
was  acting,  4 Will.  lY.  ch.  4,  sec.  21,  provides  only  that 

notice  of  action  and  of  the  cause  thereof,  shall  be  given  one 
month  before  the  action  be  brought.”  But  as  we  must  see 
that  the  object  of  such  notice  must  be  to  give  the  justice  a 
fair  opportunity  to  stop  proceedings,  by  tendering  reason- 
able amends  for  the  wrong  complained  of,  we  think  that 
we  must  construe  the  statutes  together,  and  hold  that  the 
notice  required  by  the  4 Will.  lY.  to  be  given,  must,  like 
that  required  by  the  more  general  act  24  Geo.  II.  ch.  44,  be 
a notice  in  which  shall  be  clearly  and  explicitly  stated  the 
cause  of  action  which  such  party  hath,  or  claimeth  to  have, 
against  such  justice  of  the  peace,  and  that  on  the  back  of  it 
shall  be  endorsed  the  name  of  the  attorney  or  agent  who 
gives  it,  together  with  the  place  of  his  abode.” 

It  would  be  unreasonable  to  suppose  that  the  legislature 
could  mean,that  in  some  cases  the  justice  should  be  informed 
to  whom  and  where  he  may  go,  in  order  to  tender  amends c 
and  that  in  other  cases  he  need  not  be  so  informed  though 
the  object  of  tbe  notice  must  be  the  same  in  all. 
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When  the  legislature  speaks,  in  4 Will.  IV.,  of  notice  of 
action”  to  a justice,  they  spoke  of  a notice,  of  which  the 
form  was  already  familiarly  known,  and  which  they  there- 
fore omitted  to  describe  particularly. 

Then,  would  this  notice  be  sufficient  under  the  24  Geo. 
II.  ? I think  we  must  hold  not.  The  case  of  Taylor  v.  Fen- 
wick, cited  in  Lovelace  v.  Curry,  7.  T.  R 635,  and  reported 
in  3 Dougl.  1^8,  is  in  point. 

I do  not  think  that  the  residence  being  at  the  foot  of  the 
notice,  instead  of  on  the  back,  would  signify,  though  it 
would  be  quite  as  easy  and  much  better  to  comply  exactly 
with  the  statute  in  this  respect.  But  we  cannot  say  that 
the  notice  clearly  disclosed  the  place  of  residence  of  the  at- 
torney. It  does  notamport  any  thing  more  than  that  the 
notice  was  written  there.  It  stands  as  a mere  date,  and  does 
not  express  that  it  is  the  place  of  residence  of  the  attorney. 
— See  Cook  v.  Curry,  1 Tidd’s  Pr.  28 ; 3 B.  & P.  555,  note ; 2 
Campb,  199. 

Fer  Cur. — Eule  absolute  for  nonsuit,  on  leave 
reserved. 


Doe  DEM.  Petit  y.  Eenard. 

The  lessor  of  the  plaintiff  proved  a patent  from  the  Crown,  which  had 
been  in  his  possession  since  1803. — The  defendant  claimed  under  a 
deed  from  one  A.  to  B.  in  1806. — A.  was  not  shewn  to  have  been  in 
possession — and  no  deed  from  the  lessor  to  A.  was  produced — nor  any 
evidence  given  that  he  had  ever  executed  such  a deed.  The  facts 
proved,  only  went  to  shew  a bare  possibility  that  he  might  have  done 
so.  The  jury,  however,  upon  these  facts  being  left  to  them  as  very 
slight  evidence  of  the  patentee’s  having  made  a deed  to  A.  found  for 
the  defendant ; but  held  Per  Cur. — that  the  verdict  must  be  set  aside 
without  costs — there  being  no  legal  evidence  to  be  left  to  the  jury  on 
the  facts  stated,  to  shew  an  alleniation  by  the  patentee. 

The  Crown  made  a grant  of  the  whole  lot  23,  in  1803,  to 
the  lessor  of  the  plaintiff,  which  patent  had  always  remained 
in  his  custody,  and  was  produced  by  him  on  the  trial. 

No  conveyance  from  him  to  any  person,  was  either  pro- 
duced or  proved  to  have  been  made.  It  was  shewn  that  in 
1806,  one  Ellison  had  made  a deed  of  the  whole  lot  to 
Haggai  'Wesbrooko,and  that  in  1846,  Abraham  Wesbrooke,as 
heir  of  Haggai  Wesbrooke,  convoyed  the  premises  now  in 
question,  (the  south  half  of  the  lot,)  to  the  defendant.  But 
what  connection  Ellison  had  with  the  title  was  not  shewn,nor 
that  he  was  ever  in  possession. 
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The  evidence  did  not  shew  a possession  of  the  lot  for 
twenty  years  by  the  defendant,  and  those  under  whom  he 
claimed,  nor  indeed  by  any  one,  for  this  half  of  the  lot  had 
lain  unoccupied  till  within  thirteen  or  fourteen  years. 

A witness  was  called  on  the  part  of  the  defendant,  who 
swore  that  he  knew  Ellison  about  forty  years  ago  ; that  he 
went  about  that  time  to  the  United  States  ; that  he  remem- 
bered, about  forty  or  forty-one  years  ago,  Ellison’s  going  to 
the  part  of  the  country , where  the  lessor  of  the  plaintiff  lived, 
to  buy  land,  as  he  said,  in  Townsend,  and  the  witness  said 
he  was  under  the  impression  that  when  he  returned,  witness 
saw  in  his  possession  a deed  from  Petit  to  him,  for  a lot  of 
land  in  what  is  called  the  Boston  settlement,  which  is  in^ 
Townsend;  but  the  witness  knew  nothing  of  the  number, 
of  the  lot,  and.  only  swore  from  a vague  indistinct  recollec- 
tion. " 

Upon  this  evidence  the  jury  took  upon  them  to  infer,  that 
there  had  been  a deed  duly  executed  hy  the  lessor  of  the 
plaintiff  to  Ellison,  for  the  land  in  questiony  without  any 
attempt  being  made  to  account  for  its  non-production,  or  to 
prove  its  execution,  and  without  other  evidence  than  this, 
of  the  execution  of  any  such  deed. 

The  learned  judge  remar ked^o  the  jury,  that  the  evidence 
of  the  lessor  of  the  plaintiff  having  aleniated  the  land,  was 
very- slight,  scarcely  amounting  to  legal  evidence;  but  it 
was  left  to  them,  and  they  found  for  the  defendant. 

Freeman^  of  Hamilton,  obtained  a rule  for  a new  trial,  on 
the  law  and  evidence,  and  for  the  reception  of  illegal  evi- 
dence. 

Duggm  shewed  cause.  t 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  clear  that  in  this  case  there  ought  to  be  a new  trial 
without  costs. 

There  really  was  no  legal  evidence  to  shew  that  the 
lessor  of  the  plaintiff,  who  had  received  a patent  for  this 
land  from  the  Crown,  had  ever  parted  with  the  estate,  or 
with  any  portion  of  his  interest. 

The  utmost  that  can  be  said  is,  that  there  is  some  re^ison 
to  apprehend  that  he  may  have  done  so  ; that  there  are  cir- 
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cumstances  which  look  like  it — the  chief  of  which  is,  that 
in  more  than  forty  years,  he  seems  not  to  have  looked  after 
his  land,  or  acted  as  if  he  were  the  owner,  though  the  patent 
still  remained  with  him — hut  no  deed  from  him  to  any  per- 
son was  produced,  and  no  evidence  that  he  had  ever  execut- 
ed any  such  deed,  still  less  that  such  a deed  had  been  lost  or 
destroyed,  and  proof  of  its  contents  given. 

Not  being  disposessed  by  any  one,  in  such  a manner  and 
for  such  a time  as  bars  him  under  the  Statute  of  Limitations, 
he  is  entitled  to  be  regarded  as  the  owner,  till  some  legal 
evidence  of  his  having  alienated  the  land  shall  be  given. 

Fer  Cwr.— Eule  absolute  for  new  trial  without  costs. 


Henderson  v.  Hunt. 

Entry  of,  record  after  the  jirst  day  of  the  assizes. 

The  judge  of  Nisi  Prius  has  a discretion,  under  our  Rules  of  Court,  to 
penhit  a record  to  be  received  and  entered  for  trial,  without  the  con- 
sent of.  the  defendant,  after  the  first  day  of  the  assizes. 

Gaso  for  maliciously  swearing  articles  of  the  peace 
against  the  plaintiff  without  cause. 

Pka-rgenm’al  issue. 

Verdict  for  plaintiff,  127. 10s.  damages. 

Defendant  moved  for  new  trial  on  affidavits  only,  and  that 
the  plaintiff  should  be  ordered  to  pay  him  the  costs  of  the 
day,  for  not  proceeding  to  trial  in  a regular  manner  pur- 
suant to  notice,  or  countermanding  the  notice,  the  cause  not 
having  been  entered  for  trial  until  after  the  first  day  of  as- 
sizes, and  after  the  commission  day  of  the  assizes,  and  that 
the  order  of  Mr.  Justice  Sullivan,  allowing  the  cause  to  re- 
main on  the  list  for  trial,  be  rescinded. 

Venue  laid  in  the  district  of  Talbot.  Friday,  11th  May, 
was  the  commission  day. 

Owing  to  the  pressure  of  business  at  Woodstock,  where 
the  assizes  were  holden  next  before,  Mr.  Justice  Sullivan  did 
not  open  the  Court  at  Simcoe  in  the  district  of  Talbot,  until 
Saturday  12th  May,  in  the  evening.  On  Monday  morning 
the  plaintiff’s  attorney  arrived  at  Simcoe,  having  been  given 
to  understand  by  the  authority  of  the  judge,  that  the  assizes 
would  not  open  until  that  day.  The  assizes  at  Woodstock 
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closing  sooner  than  was  expected,  Mr.  Justice  Sullivan  was 
enabled  to  arrive  at  Simcoe  on  Saturday  evening,  and  open- 
ed the  court  merely  on  that  day,  no  business  being  done. 

On  Monday  morning  Mr.  Justice  Sullivan  having,  on  the 
application  of  the  plaintiff’s  attorney,  allowed  this  cause  to 
be  entered,  the  defendant’s  counsel  moved  that  the  cause 
(with  others  entered  under  similar  circumstances)  be  struck 
off  the  list,  as  being  entered  contrary  to  the  rule  of  this 
court,  Hilary  Term,  7 Geo.  IV.,  after  the  day  of  opening  the 
court,  and  without  the  assent  of  the  defendant.  The 
learned  judge  considered  that  the  rule  referred  to  did  not 
apply,  where  the  court  was  not  opened  on  the  day  appointed 
in  the  commission,  but  had  been  adjourned  by  the  sheriff 
under  the  power  given  by  the  statute  7 Wm.  IV.,  c.  1,  sec.  9. 
in  the  absence  of  the  judge  and  clerk  of  assize.  He 
thought  he  might  in  his  discretion,under  such  circumstances, 
allow  the  record  to  be  entered,  and  as  there  was  reason  to 
believe  that  the  plaintiff’s  attorney  had  been  mislead  by  in- 
formation that  the  court  would  not  open  till  Monday,  he  di- 
rected the  record  to  be  received  and  entered. 

The  defendant’s  counsel  objected,  but  nevertheless  appear- 
ed and  made  a full  defence  at  the  trial,  calling  witnesses 
and  addressing  the  jury. 

Eobinson,  0.  J.,  delivered  the  judgment  of  the  court. 

This  application  is  grounded  on  the  assumption  that  our 
rule  of  court,  Hilary  Term,  7 Geo.  IV.,  is  so  peremptory, 
that  the  judge  of  assize  has  no  discretion  to  relieve  against 
it, by  making  an  exception  under  any  possible  circumstances. 

I have  not  so  considered  it,  and  it  might  in  some  cases  be 
most  inconvenient,  if  no  discretion  could  be  exercised  in  al- 
lowing a cause  to  be  entered  after  the  first  day.  The  rule, 
to  be  sure,  does  not  in  terms  give  any  discretion : “ It  directs 
that  no  cause  shall  be  tried  at  the  assizes  for  any  district, 
unless  the  record  at  Nisi  Prius  is  delivered  on  the  commission 
day,  or  first  day  after  the  court,  to  the  marshall.” 

But  a rule  of  M.  T.  3 Viet,  provides,  in  as  positive  terms, 
that  the  causes  at  Nisi  Prius,  ‘‘  shall  be  called  and  tried  in 
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the  order  in  which  they  stand  in  the  docket,  and  according 
to  the  practice  in  England.*' 

We  have  been  in  the  habit  of  relaxing  upon  good  reasons 
•appearing,  in  regard  to  the  latter  rule ; and  I do  not  know 
why  the  same  discretion  to  make  exceptions  in  the  other 
case  should  not  be  exercised  where  justice  requires  it. 

The  English  rule,  which  is  one  of  all  the  courts  made  in 
Hilary  Term,  14  Geo.  II,  is  in  terms  more  peremptory  even 
than  ours.  It  runs  thus:  *‘It  is  ordered  by  all  the  judges 
in  England,  that  no  writ  or  record  of  l^isi  Prius  shall  be  / 
received  at  the  assizes  in  any  county  in  England,  unless 
they  shall  be  delivered  to  be  entered  with  the  marshal 
before  the  first  sitting  of  the  court  after  the  commission 
day,  except  in  the  counties  of  York  and  Norfolk,  and  there 
the  writs  and  records  shall  be  delivered  to,  and  entered 
with,  the  marshal,  before  the  first  sitting  of  the  court  on 
the  second  day  after  the  commission  day  j otherwise  they 
shall  not  he  received^  The  same  rule  provides,  “ that  every 
cause  shall  be  tried  in  the  order  in  which  it  shall  be  enteredj 
without  any  preference  or  delay,  unless  it  shall  be  made 
out,  to  the  satisfaction  of  the  judge  in  open  court,  that  it  is 
impracticable  or  inconvenient  so  to  do ; who  thereupon 
may  make  such  order  for  the  trial  of  the  cause  so  put  off 
as  to  him  shall  seem  just;” 

The  very  giving  a discretion  in  regard  to  the  order  of 
trial,  while  none  is  given  in  regard  to  the  time  of  entering 
causes,  makes  it  more  difficult  to  allow  of  any  discretion  in 
the  latter  respect  under  the  English  rule  than  under  ours ; 
and  then  the  English  rule  has  the  negative  words,  which 
ours  has  not:  '‘^otherwise  they  shall  not  he  received^ 

In  two  collections  which  I have  of  the  old  English  rules 
of  court,  the  rule  signed  by  all  the  judges  is  given  exactly 
as  I have  reported  it.  Yet,  the  books  of  practice  say,  that 
the  judge  sitting  at  Nisi  Prius,  may  in  his  discretion  and 
under  particular  circumstances,  allow  his  marshal  to  re- 
ceive a record  and  enter  it  for  trial  after  the  time  limited 
by  the  rule  ; but  that  he  will  seldom  allow  it.  The  case  of 
Skeye  v.  Yoyce,  3 Campb.  365,  confirms  this. 

We  think  the  judge  had  a discretion  to  allow  the  record 
33  6 u.  c.  Q.  B. 
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to  be  received  (which  indeed  is  not  prohibited  by  our  rule,) 
after  the  first  day,  and  to  permit  the  cause  to  he  tried,  and 
that  the  discretioa  was  not  so  exercised  as  to  subject  the 
defendant  for  any  thing  that  appears  to  any  disadvantage. 

The  detention  of  the  judge,  and  the  uncertainty  it  would 
create,  supplied  a reason  for  being  less  rigid  than  under 
ordinary  circumstances,  when  it  could  not  be  shewn  that 
the  other  party  would  suffer  from  absence  of  counsel  or 
witnesses,  or  any  other  cause. 

We  discharge  the  rule,  independently  of  any  considera- 
tion of  the  effect  of  the  defendant  having,  after  objecting  to 
the  entry  of  the  record,  nevertheless  appeared  and  made 
full  defence  at  the  trial,  and  independently  also  of  any 
consideration  whether  our  rule  was,  or  was  not  equally 
applicable  on  this  occasion,  when  the  court  did  not  .meet 
on  the  day  appointed  in  the  commission  as  on  other 
.occasions. 

As  to  that  part  of  the  rule  nisi  in  this  case,  which  asks 
for  the  costs  of  the  day  for  not, going  to  trial,  in  case  we 
had  thought  it  right  to  set  aside  the  verdict,  it  would  have 
been  contrary  to  authority,  as  well  as  to  reason,  to  have 
made  such  an  order  under  the  circumstances,  for  the  defen- 
dant has  been  strenuously  labouring  to  prevent  the  cause 
coming  on. 

Fer  Cur. — Rule  discharged. 


Lai  V.  Stall. 

Sales  on  Sunday — Statute  8 Vic,  10,  sec.  2. 

Under  the  2nd  clause  of  the  8th  Vic.  10,  all  sales  of  real  and  personal 
property,  made  on  a Sunday,  are  void. 

Semble — That  mortgages  would  not  be  void. 

Trover  for  horses,  waggon  and  harness. 

Pleas: — 1st.  ISTot  guilty. 

2nd.  Plaintiff  not  possessed  of  the  goods. 

The  plaintiff  owned  the  goods  in  question  on  the  15th  of 
April,  1848,  and  on  that  day  sold  them  as  he  alleged  to  one 
Wildt,  but  on  the  condition  that  they  should  be  paid  for  by 
the  1st  of  September,  1848,  and,  if  not,  that  the  goods  were 
then  to  be  restored  to  the  plaintiff.  At  the  time  of  the 
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transactioD,  Wildt  was  living  with  plaintiff  on  plaintiffs 
farm. 

A sealed  writing  was  put  in  and  proved  at  the  trial, 
according  to  which  Wildt  on  that  day  (15th  April,  1848) 
gave  the  goods  in  question  to  the  plaintiff  Lai,  together 
with  other  things  mentioued  in  an  inventory,  and  also  all 
the  grain  and  stock  upon  the  farm  of  Nicholas  Lai  (not 
specified  in  the  inventory),  valued  in  all  at  £78  15s.  to 
hold  the  property,  until  such  time  as  Wildt  should  pay  to 
Lai  the  said  £78  15s.  and  upon  payment,  the  goods  (it 
was  said  in  the  agreement)  shall  be  restored  to  Wildt  by 
Lai.” 

Lai  had  also  bargained  with  Wildt  to  sell  him  the  land,, 
and  afterwards  left  the  place  and  went  to  reside  elsewhere — * 
Wildt  using  the  property  in  question  on  the  farm  as  his  own. 

It  was  proved  that  Wildt  represented  himself  to  be  in 
expectation  of  receiving  money  from  Europe  to  pay  for  the 
farm  and  property,  but  was  disappointed ; and  that,  after 
living  upon  the  farm  till  after  harvest,  and  using  the  per- 
sonal property  mentioned  in  the  writing  as  his  own,  he  left 
the  farm  at  midnight,  taking  the  horses,  wagon,  &c.,  w^ith 
him. 

A mare,  waggon  and  harness,  which  had  been  thus  re- 
moved, was  sold  by  Wildt  to  this  defendant,  from  whom 
the  plaintiff  in  October,  1848,  demanded  it;  and,  in  con- 
sequence of  the  defendant’s  refusal  to  give  it  up,  this  action 
was  brought.  The  mare,  &c,,  was  sold  by  an  agent  of 
Wildt,  who  gave  him  instructions  to  dispose  of  them;  and 
only  £15  was  paid  by  the  defendant  on  account  of  his 
purchase. 

At  the  trial,  the  plaintiff  founded  his  claim  to  recover 
upon  the  contents  of  the  sealed  writing,  which  stated  the 
transaction  as  if  the  goods  bad  been  originally  Wildt’s,  and 
mortgaged  to  the  plaintiff  for  a debt,  instead  of  resting  his 
claim  on  his  own  original  propertj^  in  the  goods,  and  on  the 
fact  that  he  had  not  sold  them  to  Wildt,  but  only  agreed  to. 
let  him  have  them  on  the  1st  of  September  in  case  they  should 
bo  then  paid  for,  and  tiiat  in  the  mean  time  the  property 
should  remain  in  him,  Lai. 
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It  was  proved  that  the  written  agreement  was  executed 
on  a Sunday,  and  it  was  objected  by  the  defendant  that  it 
was  therefore  void  under  the  statute  8 Yic.  ch,  45,  sec.  2, 
being  a contract  for  the  sale  of  personal  property  on  the 
Lord’s  day,  made  contrary  to  the  statute.  It  was  agreed 
that:  a nonsuit  should  be  entered  if  this  court  should  be  of 
the  opinion  that  the  plaintiff’s  right  depended  wholly  on  the 
written  instrument,  and  that  the  instrument  was  void  under 
the  statute. 

Verdict  for  the  plaintiff,  £35. 

J,  Duggan  obtained  a rule  for  nonsuit,  on  leave  reserved. 
Freeman^  of  Hamilton,  shewed  cause.  Cases  and  statutes 
cited  on  the  argument — 8 Yic.  chap.  45  ; English  Act,  29 
Car.  II.  chap.  7 ; 1 Taunt.  131  ; Com.  Dig.  Temps.  B.  3. 

Eobinson,  C.  X,  delivered  the  judgment  of  the  court. 

We  are  all  of  opinion  that  the  second  clause  of  the  statute 
8 Yic.  ch.  45,  goes  further  than  the  first  clause,  and  does 
prohibit  all  sales  of  real  and  personal  property  on  the  Lord’s 
day,  and  not  merely  such  as  may  take  place  within  the  or- 
dinary calling  of  the  vendor. 

The  legislature  could  undoubtedly  restrain,  if  they 
pleased,  any  trafficking  whatever  on  the  Lord’s  day,  as  an 
indecent  violation  of  the  sanctity  of  the  Sabbath  ; and  the 
words  of  the  act  are  so  comprehensive  and  so  plain  that  we 
cannot  set  limits  to  them. 

The  English  statute  29  Car.  II.  ch.  7,  is  very  different  in 
its  terms,  and  could  not,  consistently  with  plain  grammati- 
cal construction,  have  been  extended  further  than  they  have 
been  in  the  cases  which  have  been  decided  under  the  act. — 
1 Taunt.  131 Com.  Dig.  Temps.  B.  3. 

If  upon  the  whole  evidence  we  could  say  that  the  trans- 
action that  took  place  in  this  case  on  a Sunday,  was  only  a 
mortgage  of  personal  property,  then,  perhaps,  we  could  not 
hold  it  to  be  void  under  the  statute,  because  that  would  not 
be  literally  a sale.  It  is  sales  only  that  are  made  void  ; arid 
this  being  a penal  act,  we  cannot  extend  it  by  construction 
to  cases  not  within  the  letter,  but  it  is  at  least  plain  that 
every  sale  or  agreement  for  a sale  on  the  Lord’s  day,  is  pro- 
hibited ; and,  in  order  to  give  due  effect  to  the  act  which  is 
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passed  for  objects  of  public  policy,  we  are  not  to  be  estopped 
by  the  writing  from  looking  into  the  real  troth  of  the.trans- 
action,  and  then  we  find  by  evidence  that  there  was  first  a 
sale  by  Lai  to  Wildt  on  the  Sunday  of  the  property  in  ques- 
tion, which,  up  to  that  time,  Lai  had  owned,  and  this  being 
void  under  the  statute,  the  goods  remained  his  as  much  as 
if  no  such  transaction  had  taken  place ; so  that  the  question 
is  not  merely  whether  the  mortgage  back  to  Lai,  which  was 
given  on  the  same  day,  is  void.  This  shews  the  verdict  to 
be  right  as  it  is,  and  the  rule  is  therefore  discharged.  The 
verdict  is  in  other  respects  consistent  with  the  real  justice  of 
the  case. 

Per  Cur. — Kule  absolute. 


Burns  & Duggan  v.  Harper. 

Variance. 

Held  Per  Cur. — That  the  following  note — “ Four  months  after  date,  I 
prsmise  to  pay  to  my  own  order,  at  the  office  of  the  Commercial  Bank 
here,  £23  16s.  2d. , value  received,  ” and  endorsed  by  the  maker,  could 
not  be  declared  upon  as  a note  payable  “ to  the  plaintiffs  or  hearer. 
Semhle — That  a note  in  this  form  when  endorsed  by  the  maker,  becomes 
a note  payable  generally  to  bearer — but  not  to  any  particular  person. 

The  plaintiffs  declared  on  a note  of  the  defendant,  made 
the  26th  April,  1848,  promising  to  pay  to  i\\Q  plaintiffs  or 
hearer,  231.  16s.  2d.  in  four  months,  and  that  the  defendant 
then  duly  assigned  and  delivered  the  same  to  the  plaintiffs, 
who  then  became,  and  now  are,  the  holders  thereof,  by 
reason  whereof  the  defendant  became  liable  to  pay  the 
amount  of  the  said  note  to  the  plaintiffs. 

The  note  ran  thus: 

“ Toronto,  26th  April,  1848. 

Four  months  after  date,  I promise  to  pay  to  my  own 
order,  at  the  office  of  the  Commercial  Bank  here,  231.  16s.  2d. 
cy.,  value  received. 

(Signed,)  John  Harper.” 

And  it  was  endorsed  by  Harper  in  the  usual  manner. 

The  jury  gave  a verdict  for  the  plaintiffs,  for  the  balance 
due  upon  the  note,  ID.  5s.  lOd 

A.  McLean  moved  for  a new  trial  on  the  law  and  evidence, 
and  for  misdirection.  J.  Duggan  shewed  cause. 

The  authorities  cited  were — 12  Jur.  2'70,  447,  678;  17 
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L.  X C.  P.  281 ; do.  Exch.  315  ; 16  M.  & W.  51  ; 16  L. 
X 446. 

Koeinson,  C.  X,  delivered  the  judgment  of  the  court. 

We  regret  to  be  obliged  to  hold,  that  the  objection  of 
variance  in  setting  out  this  note  in  the  declaration  is  entitled 
to  succeed,  and  that  having  been  made  at  the  trial,  we  are 
bbund  to  give  effect  to  it. 

It  might  have  been  successfully  contended  on  the  autho- 
rity of  several  recent  decisions,  that  the  jol^^intiff  was  at 
liberty  to  declare  on  this  writing  as  on  a promissory  note, 
payable  generally  to  the  bearer,  for  that  was  the  effect, 
when,  in  the  body  of  the  paper  he  promised  to  pay  to  his 
own  order,  and  then  wrote  his  name  on  the  back.  That 
indorsement,  taken  in  connection  with  the  note,  has  been 
held  to  amount  to  a promise  to  pay  to  any  holder  of  the  note, 
in  other  words,  to  the  bearer ; but  whether  we  shall  adopt 
the  view  of  the  Queen’s  Bench  in  England,  as  explained  in 
Wood  V.  Mytton,  or  that  taken  by  the  courts  of  Exchequer 
in  Flight  v.  McLean,  16  M.  & W.  37.,  and  Hooper  v. 
Williams,  12  Jurist,  2^0,  or  by  the  Common  Pleas  in  Brown 
V.  De  Winton,  and  Gay  v.  Lander,  12  Jurist,  6Y9,  this  dec- 
laration would  equally  be  at  variance  with  the  instrument 
produced, 

When  the  plaintiffs  state  that  the  defendant  made  their 
promissory  note,  promising  to  pay  to  Messrs.  Burns  & 
Duggan,  or  bearer,  23^.  16s.  2d.  they  undertake  to  shew  a 
note  exhibiting  such  a promise,  but  the  names  of  Burns  & 
Duggan  nowhere  appear  on  the  paper.  It  is  matter  of 
description,  and  the  variance  is  fatal.  It  does  not,  we 
think,  come  within  the  rule  which  generally  applies,  that  a 
plaintiff  may  set  out  a written  instrument  according  to  its 
legal  effect,  for  that  means  its  legal  effect  as  apparent  on 
the  writing  ; and  besides  the  effect  of  what  was  in  fact 
done  by  the  defendant,  was  to  make  a note  payable  to  the 
bearer  in  the  widest  terms,  without  reference  to  any  par- 
ticular person. 

On  the  effect  of  a variance  of  this  kind,  in  setting  out  a 
written  instrument,  I refer  to  Hoar  v.  Mill,  4 M.  & Sel.  4^0. 

Fer  Cur, — Eule  absolute. 
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Scott  v.  Fralick. 

Held  'per  Gur. — That  the  covenant  of  the  grantor  that  he  has  good  right 
to  convey — is  a covenant  running  with  the  land — and  that  it  is  no  ob- 
jection to  an  action  upon  such  a covenant  by  the  assignee  of  the  cov- 
enantee against  the  original  covenantor — that  because,  according  to 
the  averment  in  the  declaration,  the  covenant  was  broken  eo  instanti 
that  it  was  made,  it  could  not  therefore  be  assigned  and  sued  upon  by 
the  assignee. 

This  was  an  action  for  breach  of  covenant,  brought  by 
the  assignee  of  the  covenantee  against  the  original  cove- 
nantor, in  which  the  breach  assigned  was  that  the  cove- 
nantor “had  not  good  right  and  authority  to  grant,  bargain, 
sell  and  transfer  the  said  parcel  of  land  to  the  said  A.  B., 
his  heirs  and  assigns,  &c.” 

Demurrer  to  declaration — that  it  appeared  by  the  decla- 
ration that  the  covenant  declared  upon  was  broken  eo 
instanti  that  it  was  made,  and  that  a cause  of  action  for  a 
previously  existing  breach  of  covenant  was  incapable  of 
assignment,  and  could  not  be  sued  upon  by  an  assignee  of 
the  covenant. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court, 

The  judgment  which  we  very  recently  gave  in  Gamble 
et  al.  V.  Eees,  6 U.  C.  E.  396,  has  been  taken,  I believe,  as 
deciding  this  case,  which  in  effect  it  does — for  the  declara- 
tion here  states  a case  even  more  clearly  in  favor  of  the 
plaintiff. 

There  would  be  no  use  or  meaning  in  the  principle  of  a 
covenant  running  with  the  land,  if  the  plaintiff  had  not  a 
good  right  of  action  uj^on  the  facts  stated  in  this  declaration. 
See  2 Cr.  M.  & E.  588 ; Oro.  Bliz.  313,  433  ; 1 N.  E.  112 ; 
4 M.  & Sel.  53  ; 5 Taunt.  483. 

Per  Cur. — Judgment  for  the  plaintiff  on  demurrer. 

Grantham  v.  Jarvis. 

Upon  the  plea  of  nul  tiel  record  being  pleaded  by  the  defendant,  the  is- 
sue is  complete,  and  it  is  unnecessary  for  the  plaintiff  to  reply — but  if 
he  should  do  so,  and  pray  an  inspection,  and  the  defendant  should 
demur,  on  the  ground  of  informality — though  the  replication  be  un- 
necessary— the  defendant  might  have  judgment  on  demurrer.  The 
demurrer  to  this  replication  was  held  bad — the  grounds  taken  being 
insufficient. 

A plea  by  the  sheriff  to  an  action  for  a false  return  to  a writ  of  fi,  .fa. — 
set  out  in  the  declaration — that  there  was  no  writ  of  Ji.  fa.  against  A. 
B.  ’s  goods  duly  sued  out  and  duly  returned — is  bad. 

A plea  by  the  plaintiff  that  he  did  not  seize  any  of  the  plaintiff’s  “goods” 
without  adding  “or  chattels” — is  good  on  special  demurrer. 
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The  sheriff,  sued  by  the  execution  creditor  for  a false  return,  cannot 

plead  im  the  m«ri^  the  original  action. 

Declaration  : Case  against  the  sheriff  of  the  Home  District 
for  a false  return  to  a writ  of  fl.  fa.  against  the  goods  and 
chattels  of  one  Wm.  Bar  chard. 

1st  plea. — Nul  tiel  record. 

2d  plea. — That  no  writ  of  fi.  fa.  against  Barchard’s  goods 
was  duly  sued  out  and  duly  returned. 

3d  plea. — That  defendant  did  not  seize  any  of  the  plain- 
tiff's goods,  (without  adding  “or  chattels”). 

4th  plea. — Nul  tiel  record,  to  the  judgment  of  this  court, 
set  forth  in  the  declaration,  concluding  with  a prayer  of 
judgment. 

8th  plea. — A plea  in  substance,  by  the  plaintiff,  to  the 
merits  of  the  original  action. 

Demurrer  to  1st  plea. — That  it  jjrofesses  to  answer  the  - 
whole  declaration,  while  it  only  answers  the  first  count. 

Demurrer  to  2d  plea. — Because  it  does  not  traverse  that 
the  writ  as  set  out  issued,  but  that  no  writ  was  issued  ; also, 
because  the  traverse  is  of  matters  of  practice,  which  cannot 
thus  be  put  in  issue. 

Demurrer  to  3d  plea. — Because  it  does  not  answer  the 
seizing  of  the  chattels,  but  only  the  “ goods.” 

Demurrer  to  8th  plea. — Because  the  plea  in  substance  is 
a plea  to  the  merits  of  the  original  action. 

Eeplication  to  4th  plea. — ^The  plaintiff  prays  that  the  re- 
cord of  the  said  judgment  recovered,  set  forth,  may  be  in- 
spected and  seen  by  the  said  court,  when  and  where  the 
said  court  may  order  and  direct. 

Demurrer  to  replication  to  4th  plea. — Because  it  does  not 
allege  the  existence  of  the  record,  which  is  denied  in  the 
4th  plea ; and  because  it  does  not  name  a day  on  which  the* 
supposed  record  may  be  inspected  by  the  court, 

Neeles  and  Hawke  for  the  demurrer.  Gamble  contra^ 
The  authorities  cited  were  : 1 U.  C.  E.  467  ; 8 B & C.  217  ; 
Peake’s  H.  P.  C.  65  ; 5 E.  & C.  604  ; 16  B.  E.  39  ; 7 B.  C. 
800 ; 2 G.  & D.  212  ; 11  A.  & E.  539  ; 1 Saund.  92  ; 2 Wils. 
118 ; 2 Salk.  566 ; 2 B & P.  302 ; 1 Ld.  Eay,  550 ; 1 M.  & 
Or.  288  ; Cro.  Eliz.  386  ; 3 Leo.  243  ; 7 Taunt.  30. 

EoBiNSOit,  C.  J.,  delivered  the  judgment  of  the  court. 
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The  replica’^ion  to  the  defendant’s  4th  plea  is  demurred 
to.  That  plea  is  the  common  one  of  ml  tiel  record  to  the 
judgment  of  this  court,  set  forth  in  the  declaration;  and 
concludes  with  a prayer  of  judgment,  as  is  proper. — 2 Chitty 
PI.  211 ; 1 Lord  Pay.  550;  2 B.  P,  302  ; 2 Wils.  113. 

The  defendant  might  have  given  a day  to  bring  in  the 
record,  which  would  have  made  a complete  issue. 

The  plaintiff  unnecessarily  replies,  and  instead  of  follow- 
ing any  approved  form  of  pleading  used  in  such  cases, 
which  would  save  much  trouble  and  expense,  prays  that 
the  record  may  be  inspected  ; to  which  the  defendant 
demurs. 

If  the  plaintiff  had  replied  that  there  is  such  a record,  and 
added  the  prayer  to  inspect,  as  the  defendant  had  not  done 
it,  there  would  have  been  no  pretence  for  the  demurrer, 
though  in  strictness  such  a replication  was  not  necessary. 
As  it  stands,  the  defendant  treats  the  prayer  for  inspection 
of  the  record  as  an  answer  to  his  plea,  and  demurs  to  it, 
which  is  nothing  but  denying  that  the  court  can  inspect  the 
records  in  the  court  before  them ; wherefore  the  plaintiff 
must  have  judgment  on  the  demurrer.  The  case  is  quite 
similar  to  that  of  Moore  v.  Bail  of  Garret,  2 Salk.  566.  Tip- 
ping V.  Johnson,  2 B.  & P.  302;  Sanford  & Eogers,  2 Wils. 
113,  and  Cremer  v.  Wicket,  1 Lord  Eaymond,  550  ; shew 
that  .the  issue  was  complete  in  this  case  upon  the  defendant’s 
plea  ; and  the  court  might  have  given  a day  to  bring  in 
the  record  without  more  being  said  by  the  plaintiff. 

Then  as  respects  the  pleas  demurred  to  : The  first  plea  is 
not  supported,  being  clearly  bad  in  form,  for  not  being  con- 
fined in  terms  to  the  first  count,  to  which  alone  it  applies. 

The  second  plea  avers  that  there  was  no  writ  of  fi.  fa, 
against  Barchard’s  goods  duly  sued  out  and  duly  returned. 
It  does  not  merely  traverse  that  any  such  writ  as  is  set  out 
in  the  count  did  issue.  I have  no  doubt  that  the  plaintiff  is 
entitled  to  judgment  on  this  plea. — 1 U.  C.  Eep.  468;  1 D. 
& E,  30 ; 1 Bowl.  661 ; Y B.  & 0.  800. 

In  Dudley  v.  Watchorne,  16  E.  E.  39,  which  the  defendant 
relies  upon,  the  question  was  altogether  different,  for  that 
was  an  action  against  bail,  who  could  not  be  charged  till 
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it  was  shewn  that  the  body  of  their  principal  had  been  duly 
demanded  according  to  the  practice  of  the  court,  which 
made  it  indispensable  that  a ca.  sa,  should  have  been  sued 
inlo  the  proper  county. 

Here  the  sheriff  is  sued  for  a false  return  of  a fi.  fa. 
The  gist  of  the  action  is  the  alleged  false  return,  and  it 
does  not  lie  in  his  mouth  to  put  the  plaintiff  to  prove  that 
his  writ  issued  according  to  the  regular  practice  of  the 
court.  Ho  cannot  thus  tender  an  issue  upon  matters  of 
practice;  and  the  plea  is  on  other  grounds  bad. 

It  is  no  answer  to  this  action  for  a false  return,  to  allege 
that  the  writ  was  not  duly  returned.  If  he  did  not  make 
the  return  of  nulla  hona  complained  of,  he  might  have  tra- 
versed that,  but  he  can  have  nothing  to  answer  respecting 
the  return,  except  that  he  did  not  make  such  a return,or  that 
it  was  true,  or  that  it  was  made  by  the  plaintiff’s  desire. 

The  third  plea  is  demurred  to,  because  the  defendant,  in- 
tending (as  I suppose)  to.  deny  that  he  had  seized  any 
thing  of  the  plaintiff’s  under  the  writ,  pleads  that  he  did 
not  seize  any  of  his  “ goods,”  without  adding  “ or  chattels.” 
Here  again,  a pretence  for  raising  an  idle  cavil,  is  furnished 
by  an  unnecessary  departure  from  the  words  of  the  declara- 
tion and  of  the  writ,  which  ought  to  have  been  followed; 
but  we  cannot  say,  I think,  upon  clear  ground,  that  there  is 
anything  in  the  exception. 

In  Putman  v.  Willis,  1 Cro.  Eiiz.  386,  the  court  was  divid- 
ed upon  the  point  whether  hona"  would  not  extend  to  all 
that  ^^catalla"  would  embrace.  Shep.  Touch.  9*7  ; Yin.  Abr. 
Grant  W. 

We  have  Lord  Coke’s  express  authority  for  holding  that 
the  word  “goods”  does  include  leases  for  years,  and  all  that 
can  be  called  chattels — Co.  Lit.  118  (b) ; and  in  the  face 
of  this  authority  we  shall  not  hold  the  plea  bad,  though 
there  are  dicta  to  the  contrary. 

The  fifth  plea  is  bM  for  the  same  reason  as  the  second. 

The  eighth  plea  we  consider  clearly  bad,  for  the  sheriff 
cannot  be  allowed  to  plead  to  the  merits  of  the  original 
action,  which  is  the  effect  of  this  plea. 
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Doe  ex  dem.  Eberts  v.  Montreuil. 

A husband  entitled  to  land  in  right  of  his  wife,  may  bring  ejectment 
without  her  being  joined  in  the  action. 

A conveyance  in  fee  to  A.  by  B.,  the  survivor  of  two  joint  tenants,  “q/ 
his  undivided  half  of  the  lotf  puts  an  end  to  the  joint  tenancy,  and 
makes  the  joint  tenant  B.  till  he  dies,  a tenant  in  common  with  A., 
and  B,  by  his  will  may  devise  the  moiety  he  has  not  by  his  deed  con- 
veyed to  A. 

This  was  an  action  of  ejectment  to  recover  possession  of 
one-fifth  part  of  the  undivided  half  of  lot  number  four  in  the 
first  coacession,  east  side  of  the  river  Puces,  in  the  township 
of  Maidstone,  in  the  Western  District. 

The  defendant  pleaded  not  guilty. 

The  cause  came  on  to  be  tried  before  the  honorable  Mr. 
Justice  Macaulay,  at  the  last  spring  assizes,  for  the  Western 
District. 

For  the  plaintiff  the  following  facts  were  proved  or 
admitted,  viz.:  That  a patent  from  the  crown  for  the  land, 
in  dispute,  issued  to  George  Meldrum  and  William  Park, 
dated  the  10th  August,  1801 ; that  Parke  died  without 
having  made  any  partition  of  his  lands  thus  held  with. 
Meldrum;  that  Meldrum  then  died  intestate;  that  John 
Meldrum  (eldest  son  and  heir-at-law  of  the  said  George  Mel- 
dum)  devised  all  his  real  and  personal  property  to  his 
children,  share  and  share  alike,  and  died ; that  the  lessor  of 
the  plaintiff  is  the  husband  of  one  of  thesd  children.  The 
will  of  John  Meldrum,  the  heir-at-law  aforesaid,  was  not 
registered  until  a few  years  ago ; but  the  title  had  never 
been  a registered  one,  save  as  appeared  by  the  deeds  put  in 
for  the  defence. 

For  the  defendant,  it  was  submitted  by  Becher  of  Lon- 
don, that  if  a tenancy  in  common  were  created  under  the 
patent,  the  title  was  altogether  out  of  the  lessor  of  the  plain- 
tiff, by  deed  of  John  Meldrum  to  one  Chenier  ; that  if  a joint 
tenancy  were  created,  the  conveyance  from  Meldrum,  heir- 
at-law,  to  Chenier,  created  a joint  tenancy,  and  Meldrum 
could  not  make  the  will  under  which  plaintiff  claims — 
Meldrum  having  died  before  Chenier;  that  if  this  were  so, 
the  will  was  cut  out  by  a conveyance  from  the  heir-at-law 
of  John  Meldrum  to  Charles  Baby,  and  by  him  reciting  a 
bond  to  McKnight,  for  non-^jegistry,  there  being  no  impedi- 


516  queen’s  bench,  michaelmas  term,  13  vie. 

ment  in  the  way  of  registration,  the  will  being  at  Detroit^ 
Mt.  BecTier  moved  also  for  a nonsuit,  on  the  ground  that  as 
plaintiff  claims  in  right  of  his  wife,  she  should  be  joined  in 
the  action. 

Yerdict  for  plaintiff,  by  consent,  subject  to  the  opinion  of 
the  courts  on  these  points. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  plain  that  the  patent  for  this  land  to  Meldrum  and 
Parke,  made  in  August,  1801,  constituted  them  joint 
tenants;  the  stat.  43  Geo.  lY.  ch.  4,  not  extending* to  any 
patent  of  so  late  a date. 

We  have  no  doubt  that  the  husband  of  Mrs.  Eberts  can 
rightly  recover  in  respect  to  his  wife’s  interest,  without 
joining  her  in  the  action,  for  the  only  effect  of  a recovery  is 
to  determine  his  right  to  the  possession,  which  he  undoubt- 
edly must  have,  if  her  title  is  good.  He  could  make  a lease,^ 
beyond  doubt,  and  can  therefore  bring  ejectment. 

As  to  the  title : Meldrum  became  sole  seized  on  Park’s 
death,  and  dying  intestate,  his  son  John  Meldrum  became 
sole  seised  as  his  heir ; and  in  April,  1829,  he  John  Mel- 
drum made  his  will,  under  which  the  lessor  of  the  plaintiff 
claims  a present  interest  and  right  of  possession,  in  respect 
to  an  undivided  fifth  part  of  an  undivided  moiety  of  this  lot 
number  four,  in  the  first  concession  east  of  the  river  Puces, 
in  Maidstone,  being  a devisee  with  the  other  children  of  the 
father  John  Meldrum  under  this  will. 

The  title  is  clear  so  far;  but  it  is  shewn  on’  the  defen- 
dant’s part,  that  in  May,  1829,  John  Meldrum,  then  still 
living,  made  a conveyance  in  fee  to  one  F.  B.  Chenier, 
which  the  defendant  contends  divested  him  of  all  his 
interest  in  this  lot. 

Of  course  if  that  were  so,  no  interest  could  pass  to  his 
devisees  under  the  will  when  he  afterwards  died.  But 
there  is  no  ground  for  saying  that  the  deed  to  Chenier  con- 
veyed anything  more  to  him  than  an  undivided  half  of  the 
lot.  The  language  is  express  to  that  effect.  It  may  be  that 
the  testator  supposed  he  was  conveying  all  the  interest  he 
had  in  the  lot,  and  meant  to  do  so,  believing,  I dare  say, 
that  if  Meldrum  and  Park  were  partners,  each  owned  half 
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of  the  land,  and  perhaps,  also,  thinking  them  seised  as  ten- 
ants in  common,  or  which  is  more  likely,  knowing  nothing 
of  such  distinctions. 

But  whatever  would  be  held  or  done  in  equity  in  such  a 
case,  with  respect  to  real  estate  held  by  partners,  a court  of 
law  can  only  look  to  the  legal  title,  and  no  doubt  that  sur- 
vived wholly  to  Meldrum  the  elder,  when  Park  died. 

It  may  be  that  John  Meldrum,  if  he  had  known  this, 
would  still  have  sold  the  whole  lot,  and  not  an  undivided 
half  only  to  Chenier,  though  not  at  the  same  price  ; but  we 
cannot  speculate  on  what  he  might  have  done,  we  can  only 
deal  with  what  he  has  done  : and  his  deed,  without  doubt, 
merely  conveys  the  moiety,  and  the  other  moiety  remained 
in  him  and  passed  by  his  will. 

It  is  out  of  the  question  to  argue  that  Chenier’s  deed 
could  have  had  any  other  effect  than  to  leave  John  Meldrum 
till  he  died  tenant,  in  common  with  Chenier,  of  the  lot ; it 
put  an  end  to  the  joint  tenancy,  and  left  the  moiety  not  con- 
veyed to  pass  by  his  will. 

Then,  there  is  no  difficulty  from  the  effect  of  the  registry 
act,  for  John  Meldrum  dying  seised  of  this  moiety,  his  will 
carried  it,  though  unregistered,  so  long  as  no  person  is  in  a 
situation  to  set  up  a better  title  under  a subsequent  deed 
first  registered. 

All  must  turn  in  this  case  on  the  effect  of  the  deed  to 
Chenier,  and  we  have  no  doubt  that  it  cannot  affect  this 
moiety,  and  that  the  plaintiff  is  entitled  to  the  postea. 

Per  Cur. — Plaintiff  entitled  to  the  postea. 


Shuttleworth  V.  Shaw  and  Shaw. 

Abatement  of  rent,  sought  for  by  the  defendant,  upon  the  ground  that  he 
had  been  evicted  from  a road  forming  an  appurtenance  to  the  land 
leased  ; but  Held  per  Cur. , that  under  the  evidence,  the  road  could 
not  be  looked  upon  as  an  appurtenance,  and  that  there  had  been  con- 
sequently no  eviction. 

Action  for  rent. 

The  plaintiff  declared,  that  by  indenture  of  24th  March, 
1846,  he  demised  to  defendants  a certain  messuage  or 
dwelling-house,  shop  and  premises,  with  the  appurtenances, 
situate  in  the  city  of  Toronto,  and  described  in  the  inden- 
ture; to  hold  from  9th®May,  1846,  for  five  years,  yielding 
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every  year  ^he  rent  of  90?.,  by  four  equal  payments,  to  be 
made  9th  August,  9th  November,  9th  February,  and  9th 
May — the  first  paj^ment  to  fall  due  on  9th  August,  1846  ; 
and  he  set  out  a covenant  to  pay  the  rent,  averred  perform- 
ance of  all  things  on  the  plaintiff’s  part,  and  stated  as  a 
breach,  that  on  the  9th  May,  1848,  22?.  10s.  rent  became 
due,  of  which  the  defendant  had  paid  20?.  leaving  2?.  10s. 
unpaid. 

2ndly.  That  on  the  9th  of  August,  1848,  another  22?.  10s. 
became  due. 

3rdly.  On  9th  November,  1848,  another  22?.  10s. : which 
sums  all  remained  unpaid,  contrary  to  the  true  intent  and 
meaning  of  the  said  covenant,  whereby  an  action  had 
accrued  to  the  plaintiff  to  demand  from  the  defendant  the 
said  several  sums  of  money,  amounting  together  to  4T?.  10s., 
yet  that  the  defendant  had  not  paid  the  same  or  any  part 
thereof,  to  the  plaintiff’s  damage  of  50?. 

The  defendants  plead — 

1st.  To  the  breach  first  assigned,  namely,  in  not  paying 
the  2?.  10s.,  due  on  the  9th  of  May,  1848,  that  before  and  at 
the  time  of  the  indenture,  and  from  thence  until  upon  and 
after  the  9th  May,  1848,  L.  P.  S.  was  seised  in  fee  “ o/  a 
certain  road,  leading  from  and  out  of  the  said  demised  pre- 
mises in  the  declaration  mentioned,  to  a certain  public  road 
or  highway  in  the  said  city  of  Toronto,  called  Wellington 
Street,  and  which  said  first-mentioned  road  or  way  was  part  and 
parcel  of  the  said  demised  premises,  and  enjoyed  as  such  and  ap- 
purtenant thereto y 

And  the  plea  went  on  to  state,  that  during  the  tenancy, 
and  before  the  Wi  of  May,  1848,  the  said  L.  P.  S.,  as  he 
lawfully  might,  entered  into  the  said  first-mentioned  road 
or  way,  part  of  the  said  demised  premises,  as  aforesaid,  and 
then  ejected,  expelled,  put  out  and  removed  the  defendants 
from  the  use  and  possession  thereof,  and  kept  and  continued 
them  so  expelled,  &c.,  from  thence  hitherto. 

The  plaintiff  replied  to  this  plea,  that  the  said  road  or 
way  in  that  plea  mentioned,  ^^was  not  part  of  the  said  demised 
premises,  or  enjoyed  as  such,  or  appurtenant  thereto and  con- 
cluded to  the  country. 
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To  the  breaches  secondly  and  thirdly  assigned,  the  defen- 
dants pleaded  the  same  defence ; and  to  these  pleas  the 
plaintiffs  demurred. 

The  case  was  taken  down  to  trial  before  the  Chief  Justice, 
at  the  last  assizes  for  Toronto,  and  he  directed  the  jury  on 
the  evidence  to  -find  a verdict  for  the  plaintiff  for  the 
amount  of  rent  claimed,  and  to  assess  what  damages  they 
might  think  it  just  should  be  deducted,  if  the  court  should 
be  of  opinion  that  in  this  action  and  upon  the  pleadings  and 
evidence  there  could  be  an  apportionment  of  the  rent  on  any 
of  the  breaches,  on  account  of  the  alleged  eviction. 

Upon  the  only  issue  of  fact  to  be  tried,  which  was  in 
respect  of  the  first  breach,  the  Chief  Justice  considered  at 
the  trial  that  the  plaintiff  was  entitled  to  the  21,  IO5.  claim- 
ed; the  only  question  which  the  jury  had  to  try  was, 
“ whether  the  road,  leading  from  and  out  of  the  demised 
premises  to  Wellington  Street,  was  or  was  not  'part  of  the 
said  demised  premises,  or  enjoyed  as  such  or  appurtenant  there- 
to'' Verdict  for  the  plaintiff. 

Crooks  obtained  a rule  for  a new  trial,  on  the  ground  of 
misdirection.  A,  Wilson  shewed  cause.  The  authorities 
cited  were — 3 Taunt.  30  ; 1 Taunt.  205 ; Buller’s  IT.  P.  165 ; 
Selwyn’s  IT.  P.  522,  (9th  edit.) ; 2 E.  E.  5^5. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant  was  bound  to  prove  so  much  of  the  plea  as 
was  necessary  to  make  it  a good  bar  to  the  action — not  all 
of  it. — 3 Yin.  Ab.  5.  Unless  the  road  spoken  of  was  shewn 
to  be  part  of  the  premises  demised,  it  could  not  be  held  that 
eviction  from  it  could  work  any  abatement  in  the  rent,  even 
if  the  action  were  debt  and  not  covenant,  as  I think  we 
must  hold  it  to  be ; or  if  being  in  covenant,  it  were  between 
the  lessor  and  an  assignee  of  his  lessee,  instead  of  being,  as 
it  is,  an  action  brought  upon  the  express  covenant  alone, 
and  independently  of  the  privity  of  estate. — 2 E.  E.  515. 

Then  we  must  enquire,  what  is  demised  ? The  lease  is 
of  all  ‘‘that  certain  three-story  brick  messuage  or  dwelling- 
house,  shop  and  promises,  situated  on  the  east  side  of 
Yonge  Street,  between  Wellington  Street  and  Front  Street, 
in  the  said  city  of  Toronto,  and  now  in  the  occupation  of 
Thomas  Eigncy  and  Company,  to  have  and  to  hold  the  said 
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demised  premises,  with  all  the  appurtenances  thereto  be- 
longing, unto  the  said  parties  of  the  second  part.” 

The  evidence  shewed,  that  adjacent  to  the  premises 
demised,  was  a piece  of  vacant  land,  belonging  to  Mr. 
Sherwood,  over  which  people  had  been  in  the  habit  of 
passing  at  their  pleasure,  and  by  which  the  defendants 
could  conveniently  cross  from  their  yard  into  Wellington 
Street;  and  that  during  the  term,  Mr.  Sherwood  had  in- 
closed the  land,  thereby  depriving  the  defendants  and  all 
other  persons  of  a passage  over  it.  Ko  doubt  this  was 
an  inconvenience  to  the  defendants ; it  seemed  that  they 
complained  to  the  plaintiff  about  it,  who  told  them  that 
Mr.  Sherwood  could  not  legally  enclose  it,  but  their  asser- 
tion proved  nothing. 

At  the  trial,  Morris  v.  Edgington,  1 Taunton,  30,  was 
relied  upon,  but  it  did  not  seem  to  me  to  apply  to  this  case. 
There,  there  was  something  particularized  and  defined  in 
addition,  and  as  an  appurtenant  to  the  building  demised ; 
and  the  question  was,  whether  a certain  right  of  way 
claimed  came  within  the  description  of  the  certain  right 
of  way  granted.  Here  nothing  is  described  or  defined 
besides  the  premises  on  the  east  side  of  Yonge  Street,  being 

now  in  the  occupation  of  Thomas  Eigney  & Company, 
with  the  appurtenances  thereto  belonging.” 

Upon  the  same  principle  that  the  defendants  here  contend 
for,  whenever  a tenant  of  a house  has  been  allowed  the 
convenience  for  a time  of  passing  over  a piece  of  vacant 
land  adjoining,  belonging  to  a stranger,  which  the  latter  has 
chosen  to  leave  for  a time  vacant  and  uninclosed,  then  any 
subsequent  tenant  taking  a lease  of  the  same  premises, 
though  it  contains  no  assurance  that  he  should  continue  to 
enjoy  the  same  advantage  (for  indeed  the  lessor  could  give 
him  no  such  assurance),  may  refuse  payment  of  his  rent, 
because  the  owner  of  such  vacant  land  may  inclose  it,  and 
shut  him  and  all  others  out  from  the  road,  as  he  may  do  at 
any  time. 

The  plaintiff*  is  entitled,  in  our  opinion,  to  his  verdict,  and 
the  rule  must  be  discharged. — 3 Taunt.  30 ; 1 Taunt.  205  ; 
Bui.  1ST.  P.  165  (u)  - Selw.  N.  P.  522,  ed.  9;  2 E.  E.  5^5. 

Ter  Cur. — Eule  discharged. 
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Thomas  v.  Mallory. 

Pleadings — Accord  and  satisfaction,  what  amounts  to. 

Goods,  agreed  to  be  accepted  in  satisfaction  and  discharge  of  the  causes 
of  action  in  the  declaration,  and  of  all  damages,  &c.,  must  be  actually 
delivered.  Mere  readiness  to  deliver  will  not  do. 

Semhle—ThaA  a plaintiff  may,  after  breach  of  the  promise  stated  in  the 
declaration,  legally  agree  to  take  a contract,  or  new  agreement,  to  de- 
liver goods,  &c.,  in  full  satisfaction  oi  the  /ormer  promises,  and  of  the 
damages  accruing  from  the  breach  of  them. 

Declaration  : Payee  against  maker  of  a note. 

The  fifth  plea  relied  on  accord  alone  without  satisfaction, 
after  breach. 

After  setting  out  that  it  was  agreed  between  the  plaintiff 
and  the  defendant  that  the  plaintiff  should  advance  to  the 
defendant  25Z.  in  addition  to  what  the  defendant  then  owed 
him,  and  that  the  defendant  should  furnish  his  steamboats 
with  firewood  to  the  amount  of  the  25/.  and  of  the  debt 
which  the  defendant  then  owed  the  plaintiff,  at  five  shili- 
lings  a cord,  to  be  delivered  at  a certain  place  as  fast  as 
the  steamers  should  require  the  same,  the  plea  stated  that 
the  defendant  was  to  take  receipts  for  the  wood  so  delivered 
at  the  steamboat  wharf  to  the  amount,  at  5s,  per  cord,  of 
what  he  owed  the  plaintiff,  and  of  the  further  advance  of 
25/.,  and  that  the  plaintiff  agreed  to  accept  the  same,  that 
is,  the  receipts  when  delivered,  to  the  amount  of  what  he 
then  owed  (without  averring  how  much  that  was)  and  of 
the  25/.  in  full  satisfaction  and  discharge  of  what  he  then 
owed  and  of  the  25/.,  and  of  the  moneys  in  the  declaration 
mentioned,  and  of  all  damages  arising  from  the  non-per- 
formance, &c.,  &c. 

The  defendant  then  averred  a delivery  of  a certain  quan- 
tity of  cord  wood,  in  part  performance  of  the  new  agree- 
ment, but  not  of  the  whole,  and  relied  upon  it  as  a sufficient 
satisfaction  that  he  had  kept  his  agreement,  and  been  always 
ready  and  prepared  to  deliver  wood  as  fast  as  it  was  called 
for. 

6th  Plea. — In  one  part  this  plea  stated  that  the  new 
agreement  to  deliver  wood  was  agreed  to  be  accepted  in 
satisfaction  and  discharge  of  the  causes  of  action  in  the 
declaration  mentioned,  and  of  all  damages,  &c. ; and  in 
another  part  it  stated  that  the  plaintiff  agreed  to  accept  the 
34  6 u.  c.  Q.  B. 
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performauce  of  the?  new  agreement  in  full  satisfaction  and 
discharge,  &c. 

'Ith  Plea. — This  plea  differed  from  the  other  two  in  this 
that  it  did  distinctly  rely  upon  the  acceptance  of  the  new 
agreement  itself,  in  satisfaction  and  discharge,  and  not  upon 
the  performance  of  it,  or  upon  the  readiness  to  perform ; 
though  it  did  set  forth  an  actual  delivery  of  part  of  the 
wood,  and  readiness  at  all  times  to  deliver  the  remainder, 
as  if  it  were  necessary  to  shew  performance  in  substance  of 
ibe  new  agreement. 

Demurrer  to  fifth,  sixth  and  seventh  pleas,  for  causes 
stated  in  the  judgment  or  the  court. 

Hagarty  for  the  demurrer.  'Richards  contra. 

The  authorities  cited  were : 11  Jur.  1043  ; 16  L.  X N. 
S.  Ex.  231 ; 15  M.  & W.  680 ; Hurlburt  v.  Thomas,  3 U. 

C.  R. ; 2 Cr.  M.  & R.  408 ; 1 M.  & W.  323 ; 7 T.  R.  64  ; 
6 T.  R.  52  ; 9 M.  & W.  596  ; 3 Bing.  K C.  915  ; 1 C.  M. 
& R.  Y41  ; Barnes  V.  McKay,  5 U.  C.  R.  246;  5 M.  & W. 
289  ; Belcher  v.  Cook,  4 U.  C.  R.;  15  M.  & W.  23 ; 3 Dow 
V.  Lownd.  392  ; 1 M.  & W.  153 ; 4 M.  & G.  846 ; 2 B.  & 
Ad.  328 ; 3 B.  & Ad.  328 ; 6 Bing.  *754  ; 2 Keble,  851  ; 1 
G.  & D.  23Y;  9 M.  A W,  304  ; 3 M.  & Gr,  463  n. ; 2 G.  & 

D.  386  ; 5 B.  & Ad.  742  ;^2  H.  Bl.  317 ; Cro.  Car.  408. 
Robinson,  J.  C. — Whether  reasonably  or  not,  it  has 

always  been  clearly  held  that  this  fifth  plea  is  not  a good 
plea  in  satisfaction.  The  goods  agreed  to  be  accepted  in 
satisfaction  must  be  actually  delivered  on  the  one  hand  and 
accepted  on  the  other  ; mere  readiness  to  deliver  will  not 
do ; actual  satisfaction  must  be  shewn,  in  order  to  create 
the  discharge.  For  according  to  this  plea,  it  was  the  certi- 
ficates of  receipt  to  the  full  amount  of  the  25?.  and  the  debt, 
(not  shewing  what  the  amount  of  the  latter  was,)  that  were 
to  be  taken  in  satisfaction,  and  not  the  new  agreement 
itself. 

The  sixth  plea  is  double  and  inconsistent,  for  in  one 
part  it  states  that  the  new  agreement  to  deliver  wood  was 
agreed  to  be  accepted  in  satisfaction  and  discharge  of  the 
causes  of  action  in  the  declaration  mentioned,  and  of  all 
damages,  &c,  ; and  in  another  part  it  states,  that  the  plain- 
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tiff  agreed  to  accept  the  performance  of  the  new  agreement 
in  full  satisfaction  and  discharge,  so  that  it  is  uncertain 
which  the  defendant  means  to  rely  upon,  and  he  does  not 
shew  actual  performance  by  delivering  the  wood. 

With  respect  to  the  seventh  plea,  I consider,  though  the 
authorities  do  not  leave  the  point  on  very  clear  ground,  that 
the  plaintiff  might  after  breach  of  the  promises  stated  in 
the  declaration,  legally  agree  to  take  the  contract  to  deliver 
wood  in  full  satisfaction  of  those  promises,  and  of  the  dam- 
age accruing  from  the  breach  of  them. 

A new  consideration  had  been  given  by  the  plaintiff,  in 
the  25/.,  if  that  were  indispensable,  though  I do  not  think 
it  was,  and  he  had  obtained  a new  and  valid  contract,  of 
which  he  was  in  a condition  immediately  to  enforce;  the 
performance.  He  could  not  hold  the  defendant  to  this  con- 
tract and  to  his  former  liability  at  the  same  time,  especially 
after  the  new  agreement  had  been  partly  performed  between 
them,  so  that  they  could  not  resume  their  original  position; 
but  independently  of  the  new  consideration  of  the  25/.,  and 
of  the  circumstance  that  the  parties  had  acted  upon  the  new 
agreement  which  involved  the  amount  of  the  old  debt,  I 
have  no  doubt  that  even  after  the  breach  the  plaintiff  could, 
if  he  chose,  accept  in  satisfaction  of  all  damages  a binding 
contract  to  deliver  cord  wood,  such  as  is  set  out  in  these  pleas, 

I do  not  think  any  of' the  exceptions  taken  to  this  plea 
arc  entitled  to  prevail ; though  it  is  perhaps  subject  to  some 
formal  exceptions  not  taken. 

After  distinctly  averring  that  the  agreement  to  deliver 
cord  wood  was  accepted  in  full  satisfaction  and  discharge, 
&c.,  it  goes  on  to  state  part  performance  and  readiness  at 
all  times  to  fulfil,  as  if  that  were  necessary  even  were  the 
agreement  itself  bad  been,  as  I think  it  may  bo,  taken  in 
satisfaction,  thereb}^  raising  immaterial  issues,  and  leaving 
it  uncertain  what  is  intended  to  be  relied  upon;  but  the 
plea  is  not  demurred  to  on  that  ground. — 2 G-alc  & Ha.  286. 

As  regards  the  principal  ground,  this  plea  is  clearly  dis- 
tinguishable from  that  in  the  late  case  cited  of  Carter  v. 
Warmoiild,  16  L.  J.  Exch.  231,  because  the  now  agreement 
was  not  there  pleaded  in  satisfaction.  But  Carter  v.  War- 
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mould  is  an  express  authority  to  shew  the  5th  and  6th  pleas 
bad. 

It  is  taken  as  an  exception  to  the  Yth  plea,  that  it  does 
not  state  in  what  sum  the  defendant  was  indebted  to  the 
plaintiff,  and  does  not  therefore  shew  to  what  amount  the 
defendant  agreed  to  deliver  wood.  That  exception  resolves 
itself  into  the  question,  whether  an  agreement  by  cfne  person 
to  deliver  to  another,  when  he  shall  require  it,  as  much  cord 
wood,  at  5s.  a cord,  as  will  be  sufficient  to  pay  whatever 
debts  he  then  owes  to  the  other,  will  be  an  invalid  agree- 
ment, because  the  amount  of  debt  is  not  shewn.  I appre- 
hend it  would  not  be. — 4 M.  & G.  846. 

The  law  leans  strongly  against  holding  contracts  void  for 
uncertainty,  and  what  was  due  at  that  time  could  always  (as 
we  may  suppose)  be  made  certain  by  evidence.  Then  the 
agreement,  as  stated  here,  is  in  effect  to  pay  in  cord  wood 
the  25^.  to  be  newly  advanced,  and  also  whatever  was  due  at 
the  tim'e  of  the  agreement  on  all  and  every  of  the  promises 
declared  upon,  and  all  the  damages  that  had  then  accrued  by 
reason  of  their  non-performance.  If  such  an  agreement 
was] not  void  for  uncertainty,  as  I think  it  was  not,  and  was 
made  upon  a good  consideration,  as  I think  it  was,  namely, 
the  money  newly  advanced,  and  undertaking  to  advance 
more,  and  the  old  debt  which  was  a continuing  considera- 
tion, and  the  forbearance  implied  in  the  very  terms  of  the 
agreement,  and  the  stipulation  to  find  wood  at  a certain  price 
per  cord,  which  might  be  an  advantage  to  the  plaintiff,  then 
its  acceptance,  when  taken  in  satistaction  as  alleged,  ex- 
tinguished all  further  claim  on  account  of  the  old  debts,  and' 
no  further  damage  on  their  account  could  acrue  after  the 
new  arrangement. 

I think,  therefore,  this  'Tth  plea  may  be  sustained  against 
the  exceptions,  and  that  it  is  good  in  substance,  but  it  is 
notp)leaded  carefully  and  with  the  precision  which  it  might 
have  been. 

Macaulay,  J. — I concur  with  the  Chief  Justice  in  think- 
ing the  5th  and  6th  pleas  bad  on  this  demurrer. 

As  to  the  7th  plea,  the  promises  arc  laid  in  the  declara- 
tion as  follows:  1st  and  2nd  counts,  17th  November,  1846  ; 
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3rd  count,  18th  January,  184^  ;^4th  count,  &c.,  1st  July, 
1848,  for  2100^.,  in  the  comnjon  indebitatus  assumpsit.  The 
7th  plea  to  the  ujJiole,  states  that  af  ter  making  the  said  pro- 
mises  in  the  declaration  mentioned  in  this  suit,  to  wit,  on  the 
25th  April,  1848,  (a  day  antecedent  to  that  laid  in  the  latter 
counts  of  the  declaration,)  it  was  agreed  that  to  the  amount 
the  defendant  then  owed  the  plaintiff  and  25^.,  the  defendant 
should  deliver  cord  wood,  &c.,  at  5s.  a cord. 

Now  when  such  agreement  was  made  does  not  distinctly 
appear.  It  is  averred  to  have  been  after  the  promises  in 
the  declaration  mentioned,  and  if  so  it  must  have  been  after 
breach  of  those  laid  in  the  fourth  and  subsequent  counts, 
but  how  long  after  or  how  much  was  then  due  are  equally 
uncertain. 

The  plejv  professing  to  answer  all  the  demands  made  in 
the  declaration,  pleads  matter  in  accord  and  satisfaction  of 
what  was  due  at  a subsequent  period,  without  averring 
how  much  was  due,  or  whether  exclusively  on  the  cause 
of  action  stated  in  the  declaration,  and  if  so,  whether  the 
whole  or  how  much  so  remained  due.  The  plea  does  not 
therefore,  in  the  matter  of  it,  confess  and  fully  answer  all  it 
in  the  introductoiy  part  undertakes  to  answer. 

It  is  uncertain  in  the  following  part  of  the  plea,  whether 
the  new  agreement  intended  to  be  pleaded  in  substitution 
of  the  former  promises  before  breach,  or  in  accord  and  sat- 
isfaction of  the  breach  and  damages,  accrued  in  conse- 
quence of  previous  breaches  thereof.  It  first  states,  that  for 
the  consideration  stated,  the  plaintiff  agreed  to  accept,  re- 
ceive and  substitute  the  said  agreement  of  the  defendant, 
in  the  place  and  stead  of  the  said  promises  of  the  defendant 
in  the  declaration  mentioned,  as  if  before  breach ; and  then 
proceeds  to  add,  and  accept  the  said  agreement  in  full  satis- 
faction and  discharge  of  all  demands  sustained  by  the  plain- 
tiff, by  reason  of  the  defendant’s  non-performance  of  the 
said  promises,  (as  if  already  broken)  and  then  adds,  ‘‘  and 
discharge  the  defendant  from  the  said  promises  and  the 
further  performance  thereof,”  as  if  they  might  still  bo 
performed,  and  the  defendant  bo  discharged  therefrom; 
whereas  after  breach  he  would  be  discharged  from  the 
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damages  arising  from  the  non-performance — not  from  per- 
formance itself  of  a promise  already  broken. 

It  then,  with  similar  inconsistency,  avers  that  at  the  mak- 
ing of  the  said  agreement  the  plaintiff  accepted,  received 
and  substituted  the  said  agreement  of  the  defendant  in  the 
place  and  stead  of  the  said  promise  of  the  defendant  in  the 
declaration  mentioned,  (as  if  not  yet  broken,)  and  did 
accept  the  said  agreement  in  full  satisfaction  and  discharge 
of  all  damages  sustained  by  the  plaintiff,  by  reason  of  the 
defendant’s  non-performance  thereof  (as  if  already  broken), 
and  did  discharge  the  defendant  from  the  said  promise  and 
the  further  performance  thereof,  (although  the  time  for  per- 
formance had  elapsed,  and  the  promise  been  previouslj^ 
broken.)  It  then  unneecessarily — if  intended  that  the  agree- 
ment itself  on  the  defendant’s  part  and  independently  of 
its  performance,  constituted  the  consideration  for  the  agree- 
ment on  the  plaintiff’s  part — proceeds  to  aver  part  perfor- 
mance and  readiness  to  fulfil  the  residue  of  such  agreement 
on  the  defendant’s  part. 

I am  not  prepared  to  say,  that  after  breach  of  a promise 
in  simple  contract,  the  right  of  action  thereupon  vested  in 
the  other  part}^,  may  not  form  a perfectly  good  and  valid 
consideration,  as  an  ingredient  in  a new  agreement,  and 
that  the  acceptance  by  the  creditor  of  a new  promise,  (in 
other  words,  a new  agreement)  on  the  debtor’s  part,  found- 
ed on  such  consideration  and  accepted  in  satisfaction  and 
discharge  thereof,  irrespective  of  performance,  may  not  be 
a good  and  sufficient  discharge  of  the  vested  right  of  action ; 
in  short,  that  a new  agreement  or  promises  unperformed 
may  not  be  accepted  in  satisfaction  of  an  existing  right  of 
action  for  breach  of  a simple  contract ; the  discharge  on 
the  creditor’s  part  of  such  breach  constituting  the  conside- 
ration on  the  one  side  for  the  new  promise  on  the  other. 
In  such  a case,  the  new  agreement  and  acceptance  of  the 
new  promise  would  be  in  accord  and  satisfaction  of  the 
former  breach  and  the  damages  accrues  thereon.  But  if 
so,  it  should  be  distinctly  so  pleaded,  and  not  couched  in  the 
terms 'of  inconsistency  and  uncertainty,  that  the  present 
plea  exhibits. 
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If  the  defendant  wishes  to  plead  a new  agreement  accept- 
ed in  satisfaction  of  the  old  breaches  and  damages,  he  may 
amend,  and  do  so  in  distinct*terms — shewing  what  promises 
and  amount  of  damages  he  means  to  answer — and  averring 
the  acceptance  in  satisfaction  thereof,  without  introducing 
other  allegations,  rendering  it  uncertain  whether  the  plea  is 
to  the  whole  sum  demanded  by  the  plaintiff  or  not ; whether 
it  is  intended  to  set  up  the  new  agreement  as  substituted  be- 
fore breach,  or  only  accepted  in  satisfaction  of  damages 
afterwards,  or  whether  the  new  promise  by  itself,  or  such 
promise  together  with  its  performance  on  the  defendant’s 
part,  was  agreed  to  be  so  accepted. 

Draper,  J. — Concurred  in  the  opinion  that  the  5th  and 
6th  pleas  were  bad,  and  agreed  with  Mr.  Justice  Macaulay 
in  thinking  the  ’fth  plea  bad. 

Per  Cur. — Judgment. for  the  plaintiff  on 
demurrer  on  the  5th,  6th  and  Tth  pleas. 

Eobinson,  C.  J. — disseniiente  as  to  the  'fth  plea. 


Doe  Ford  et  al.  v.  Bell  et  al. 

Will — Construction  of. 

Held  per  Cur. — Under  the  following  will — (the  testator  dying  before  the 
statute  4 Wm.  IV.  ch.  1,  came  into  force) : “And  touching  my  world- 
ly estate — I give  and  dispose  of  the  same,”  &c.,  &c.  ; then  follow  vari- 
ous devises  to  several  children,  of  certain  specified  lots  of  land  : then 
the  will  goes  on  all  other  property  of  which  I shall  die  possessed,  and 
not  herein  mentioned,  I wish  to  be  equally  divided  between  the  five 
children  before  named  the  testator  then  added — ^“To  the  Honour- 
able John  Kirby,  of  Kingston,  I give  and  bequeath  lot  No.  9,  in  the 
7th  concession  of  the  township  of  Nelson  and  county  of  Halton — and 
I appoint  the  said  Kirby  one  of  my  executors  that  John  Kirby 
took  only  an  estate  for  life  in  lot  No.  9, — and,  that  the  reversionary 
interest  in  the  said  lot  passed  to  the  residuary  devisees — the  testator’s 
five  children — and  not  to  the  heir-at-iaw. 

Special  case. 

Captain  James  McKenzie  made  his  will  on  the  10th  of 
March,  1832,  (in  which  year  he  afterwards  died,)  in  these 
terms — after  a direction  respecting  his  burial,  he  proceeds  : 
‘‘And  touching  my  worldly  estate,  I give  and  dispose  of  the 
same  in  the  following  form.”  Then  follow  various  devises 
to  the  several  children,  of  certain  lots  of  land,  described  by 
their  numbers,  to  hold  to  them  severally  and  the  heirs  of 
their  bod}?-  respective!}^,  with  limitation  over  in  fee  in  case 
of  failure  of  issue. 
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Then  the  will  goes  on  thus : “ All  other  property  of  which  I 
shall  die  possessed,  and  not  herein  mentioned,  I wish  to  be  equal- 
ly divided]  between  the  five  children  before  named,  but 
not  before  the  youngest  has  attained  the  age  of  twenty- 
one  years. 

The  testator  then  gave  directions  respecting  the  educa- 
tion and  support  of  his  children  which  are  followed  by 
these  words  : “To  the  Honourable  John  Kirby,  of  Kingston, 

I give  and  bequeath  lot  Ho.  9,  in  the  7th  concession  of  the 
township  of  Kelson  and  county  of  Halton,  and  I appoint 
the  said  Honorable  John  Kirby  one  of  my  executors.” 
“To  John  Strange,  Esquire,  of  Kingston,  I give  my  lots  of 
land,  north  quarter  of  ten,  &c. ; I also  appoint  him  one  of 
my  executors  to  this  my  last  will.  To  John  Macaulay, 
Esquire,  I give  and  bequeath  all  my  books,  and  I also  ap- 
point him  one  of  my  executors  to  this  my  last  will.*” 

The  question  was,  whether  under  the  residuary  devise  in 
the  will  the  five  children  took  an  Estate  in  fee  in  the  lot  in 
Kelson,  devised  to  the  Honourable  John  Kirby,  who  is  now 
dead,  and  who  took,  as  they  contended,  only  a life  estate, 
or  whether  the  estate  had  devolved  on  the  heir  of  the  tes- 
tator. 

McDonald,  Q.  0.,  for  the  plaintiffs.  Decks  for  the  defen- 
dant. 

Cases  cited — 2 Wils.  80;  Talbot,  157;  Cowp.  65,354;  8 
T.  R 503 ; 16  E.  R 221 ; 1 Jac.  & W.  189  ; 2 Yern.  460  ; 3 P. 
Wm.  63  : 3 Mod.  229  ; 2 B.  & P.  343  ; 5 M.  & P.  485 ; 13  E.  P. 
527. 

PoBiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

If  the  ’ testator  had  not  died  till  after  the  statute  4 Wm.  • 
lY.  chap.  1,  came  into  force,  there  would  be  no  room  for 
doubt,  because  then  Mr.  Kirby  would  have  taken  the  fee  in 
the  lot  devised  to  him,  which  is  what  the  testator  unques- 
tionably meant.  As  it  is,  we  have  to  give  such  effect  to  this 
will  as  would  have  been  given  to  it  by  the  law  of  England, . 
before  any  of  the  alterations  made  in  the  law  upon  the  re- 
port of  the  real  property  commissioners. 

The  difficulty  is,  that  while  it  is  averred  to  be  the  general 
and  leading  principle  in  these  cases,  that  it  is  the  real  will 
and  intention  of  the  testator  which  must  govern,  we  are 
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only  allowed  to  discover  that  intention  by  the  application 
•of -certain  technical  rules,  and  these  often  lead  us  to  a deci- 
sion which  we  can  have  no  doubt  is  not  in  accordance  with 
the  testator’s  meaning. 

In  the  case  before  us,  I have  no  doubt  that  the  testator 
imagined  that  he  had  fully  disposed  of  his  whole  interest  in 
whatever  parcels  of  land  he  had  mentioned  in  his  will,  and 
that  he  meant  that  his  five  children  should  take  among  them' 
under  the  residuary  devise  any  lands  of  which  no  disposi- 
tion was  made  in  the  will;  and  that  he  did  not  suppose 
they  could  under  the  form  of  words  used,  take  anything 
else. 

I am  equally  clear,  that  whatever  real  estate  there  might 
he  which  he  had  not  specifically  devised,  he  intended  should 
pass  under  this  residuary  devise  to  his  children;  and  that 
he  did  not  conceive  when  he  had  executed  that  will,  that 
anything  could  be  left  to  be  claimed  by  his  heir-at-law. 
Though  the  children  were  illegitimate,  as  I should  infer 
from  the  will,  and  as  we  were  informed  on  the  argument, 
they  were  evidently  the  object  of  his  bounty  in  preference 
to  any  collateral  relation. 

The  first  point  in  the  question  is,  whether  the  executor, 
Mr.  Kirby,  took  only  an  estate  for  life;  and  in  my  opinion 
that  was  all  his  interest  under  the  will,  though  the  tes- 
tator, I believe,  meant  otherwise. 

There  is  nothing  here  on  which  we  could  rely  for  the 
larger  construction.  The  introductory  words  in  the  will 
^‘touching  my  worldly  estate,  I give  and  dispose  of  the  same 
&c.,”  would  not  of  themselves  suffice  to  make  the  devise  to 
Mr.  Kirby  in  the  end  of  the  will,  a devise  in  fee,  in  the 
absence  of  any  words  of  inheritance ; and  besides,  in  this 
case,  before  any  argument  could  be  drawn  from,  them  as 
shewing  that  the  devisor  meant  to  devise  all  his  estate,  leav- 
ing nothing  to  go  by  descent,  we  must  determine  whether 
the  residuary  devise  would  not  cover  the  reversion  of  this 
land,  supposing  the  fee  not  to  pass  to  Mr.  Kirby;  for  if  it 
does,  then  there  is  no  room  for  the  argument  that  he  must 
have  intended  the  fee  to  go  to  Mr.  Kirby,  because  he  meant 
to  leave  nothing  undisposed  of. 
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Then  upon  that  second  point,  I am  of  opinion  that  the  re- 
version which  the  testator  must  be  held  by  us  not  to  have  * 
disposed  of,  for  want  of  words  of  inheritance  or  of  anything 
to  supply  them,  may  well  pass  to  the  residuary  devisees, 
the  testator’s  five  children,  under  the  words  ‘^all  other 
property  of  which  I shall  die  possessed,  and  not  herein  men- 
tioned.” 

Owning  the  whole  estate  in  the  lot  ^^’o.  9 when  he  made 
his  will,  and  at  the  time  of  his  death,  and  having  disposed 
by  his  will  only  of  a life  estate,  he  died  possessed  of  his  re- 
maining interest  in  it,  and  that  was  “ a property'^  not  there- 
in before  mentioned,  though  it  is  true  that  the  lot  itself 
had  been  mentioned  in  the  will  by  name.  It  comes,  I think, 
within  the  principle  of  Eooke  v.  Eooke,  2 Yernon,  461. 

See  3 P.  W.  63 ; 1 Lev.  212  ; Saund.  180 ; 3 Mod.  229  ; 3 
Atk.  492 ; 4 B.  0.  0. 33Y. 


JUDGMENTS  DELIYEEED  ON  MONDAY,  THE  SOtii 
JULY,  TEINITY  TEEM,  1849. 


Present. — The  Hon.  J.  B.  Eobinson,  C.  J. 

The  Hon.  Mr.  Justice  Macaulay. 

The  Hon.  Mr.  Justice  Draper. 

The  Hon.  Mr.  Justice  Sullivan  absent  from  illness. 
The  Hon.  Mr.  Justice  McLean  in  the  Practice  Court. 


Doe  DEM.  Eadenhurst  v.  McLean. 

Tenant  not  receiving  possession  from  landlord,  putting  Mm  to  proof  of 

title. 

Semhle  : that  A. , in  possession  of  land  to  which  he  pretends  no  claim, 
taking  a lease  from  B.,  who  represents  himself  as  the  owner — is  not 
estopped  in  an  action  of  ejectment  from  putting  B.  to  proof  of  title. 

Ejectment  for  north  half  29,  3rd  concession,  Yaughan. 
The  plaintiff  was  nonsuited ; no  one  present  to  confess 
lease,  entry,  &c. 
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Motion  to  set  aside  nonsuit,  because  the  cause  was  taken 
out  of  its  turn,  or  on  affidavits  of  merits. 

The  cause  was  not  so  called  on  as  to  afford  any  ground 
for  excepting  to  the  trial  as  irregular,  or  for  any  complaint 
of  unfair  practice  on  the  other  side. 

It  appeared  on  the  affidavits,  that  the  defendant  had  some 
time  before  gone  upon  land  to  which  he  had  no  claim  or  pre- 
tence of  claim.  While  he  was  so  occupying  *it  a person 
(Mr.  Leys),  who  had  purchased  the  land  from  one  whom  he 
understood  to  be  the  grantee  of  the  crown,  went  to  him  and 
demanded  of  him*to  go  out  of  possession,  unless  he  chose 
to  acknowledge  his  (Mr.  Leys)  title  and  take  a lease  from 
him. 

The  defendant  did  take  a lease  from  him,  knowing  that 
he  had  himself  no  right  to  the  place,  and  believing  that  Mr. 
Leys  had ; as,  for  all  that  appears,  Mr.  Leys  also  himself 
.sincerely  believed.  After  this,  Mr.  Leys  sold  it  to  the  lessor 
of  the  plaintiff;  and  since  this  assignment  it  has  been  dis- 
covered that  the  person  who  sold  it  to  Mr.  Leys  had  in  fact 
no  title,  and  that  the  land  belonged  still  to  the  crown. 

The  defendant  relied  on  Cornish  v.  Searell,  8 B.  & C.  471; 
Eogers  v.  Pitcher,  6 Taunt.  202 ; and  Gravenor  v.  Wood- 
house,  1 Bing.  38  ; for  shewing  that,  as  the  defendant  in 
this  case  did  not  receive  possession  from  the  lessor  of  the 
plaintiff,  or  from  Leys,  but  was  already  in  possession  before 
he  took  a lease  from  Leys,  he  was  therefore  not  precluded 
from  disputing  the  title  of  the  lessor  of  the  plaintiff. 

Eobinson,  C.  L, — Whether  under  the  circumstances,  as  I 
have  stated  them,  the  defendant  could  properly  have  been 
allowed  at  the  trial  to  put  the  lessor  of  the  plaintiff  to  proof 
of  his  title,  is  the  question.  If  it  be  quite  clear  that  he 
oould  not  have  been,  then  there  would  be  no  reason  why 
we  should  not  allow  the  nonsuit  to  stand,  which  would 
enable  the  lessor  of  the  plain ciff  to  obtain  his  judgment 
against  the  casual  ejector. 

My  present  impression  is,  that  after  what  had  occurred? 
the  defendant  ought  not  to  be  allowed  to  put  the  lessor  of 
the  plaintiff  to  prove  his  title,  although  he  did  not  receive 
possession  from  him,  the  ground  on  which  the  cases  referred 
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to  proceeded  being,  as  I think,  distinguished  from  the  pre- 
sent. But  my  brothers  are  not  clearly  of  that  opinion,  but 
incline  to  think  otherwise. 

We  therefore  sot  aside  the  nonsuit  on  payment  of  costs; 
and  it  will  certainly  be  more  satisfactory  that  the  precise 
circumstances  under  which  the  defendant  took  his  lease 
should  be  proved  upon  a trial. 

jBer  Cur. — Buie  absolute  on  payment  of  costs. 


Griggs  v.  Meyers. 

Attorney. 

Where  the  defendant,  an  attorney,  settled  with  the  plaintiff  after  a fi. 
fa.  had  been  put  in  the  sheriff’s  hands,  which  the  defendant  must  have 
known  the  plaintiff’s  attorney  had  issued  almost  wholly  for  the  recov- 
ery of  his  costs — The  Court  ordered  the  amount  of  the  plaintiff’s  attor- 
ney’s costs,  included  in  the  execution,  to  be  referred  to  the  master  to^ 
be  taxed,  and  the  defendant  to  pay  the  same  to  the  plaintiff’s  attor- 
ney, together  with  the  costs  of  the  application. 

A case  referred  to  this  court  from  the  Practice  Court. 
James  G.  Fitzgibbon,  Esquire,  an  attorney  of  this  court,, 
brought  an  action  for  this  plaintiff  against  the  defendant, 
for  malicious  prosecution,  on  which  a verdict  was  given  for 
21.  10s.  Judgment  was  entered,  and  on  the  11th  November, 
1848,  the  plaintiff’s  attorney  took  out  a fi.  fa.,  directed  to 
the  sheriff  of  Newcastle,  indorsed  to  levy  63^.  5s.  4d,  be- 
sides fees  of  Avrit,  postage,  &c.;  and  the  plaintiff’s  attor- 
ney complained,  that  after  repeated  promises  to  pay  him 
the  amount,  the  defendant  paid  the  plaintiff  in  the  suit  in 
person  the  amount,  or  settled  with  him  for  it,  and  obtained 
a discharge  from  him  on  the  ft.  fa.,  although  he  knew  that 
the  greater  part  of  the  money  was  coming  to  the  plaintiff’s 
attorney,  and  was  for  disbursements  made  by  him  to  wit- 
nesses, and  otherwise  in  the  cause. 

He  moved  now  that  the  sheriff  should  be  directed  tO' 
amend  his  return  on  the  writ  of  ft.  fa.,  and  to  proceed  on 
said  writ,  or  that  another  or  alias  ft.  fa.  should  be  issued  in 
this  cause  to  levy  all  except  the  verdict  {21.  10s.)  notwith- 
standing the  plaintiff’s  discharge  to  the  sheriff;  or  that  an 
order  be  made  on  the  defendant  peremptorily  to  pay  to  the 
plaintiff’s  attorney  the  amount  of  the  said  judgment  (less 
the  verdict),  on  grounds  disclosed  in  affidavits,,  with  such. 
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directions  as  to  costs  of  this  application,  and  by  whom  they 
shall  be  paid,  as  to  the  court  might  seem  just. 

The  fi.  "fa.  issued  11th  November,  1848,  returnable  the 
last  day  of  Michaelmas  Term,  and  the  sheriff  returned  upon 
it,  that  he  had  caused  the  goods  and  chattels  of  the  defendant 
to  be  seized,  ^‘and  that  before  he  could  make  the  money  the 
plaintiff  discharged  the  same,  therefore  he  could  not  have 
the  money.” 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  affidavit  of  Mr.  Meyers  does  not  by  any  means  satis- 
factorily exonerate  him  from  the  charge  made,  of  intending 
to  hinder  the  plaintiff’s  attorney  from  recovering  his  costs 
by  paying  the  amount  of  the  execution,which  he  must  have 
known  was  almost  wholly  for  costs,  to  the  plaintiff  in  per- 
son. That  was  a proceeding  very  much  out  of  the  common 
course,  as  the  defendant,  being  himself  an  attorney  must 
have  well  known.  Mr.  Meyers’  account  of  the  matter  is  in 
several  respects  inconsistent,  and  it  tends  to  confirm  the 
imputation  on  the  other  side,  that  he  acted  as  he  did  with 
the  express  intention  of  intervening  between  the  plaintiff 
and  his  attorney,  to  the  prejudice  of  the  latter  ; for  he  gives 
as  one  reason  that  actuated  him,  that  the  plaintiff  stated  to 
him  his  apprehension,  that  if  the  money  got  into  his  attor_ 
ney’s  hands,  he,  the  plaintiff,  would  not  receive  what  was 
coming  to  him ; and  he  intimates  further  his  dissatisfaction 
with  the  part  which  he  imagined  the  plaintiff’s  attorney  to 
■have  taken  in  the  suit. 

But  he  had  no  right  to  espouse  the  side  of  the  plaintiff  in. 
any  difference  which  he  might  have  or  expect  to  have  With 
his  own  attorney, and  should  not  have  presumed  that  all  that 
the  plaintiff  chose  to  tell  him  was  correct,  without  referring 
to  the  attorney,  especially  after  the  conversations  which  he 
admits  he  himself  had  with  the  attorney;  neither  should  he 
have  allowed  the  motive  to  enter  his  mind,  of  settling  with 
the  plaintiff  to  the  prejudice  of  the  attorney,  because  he  be- 
lieved the  attorney  had  not  acted  handsomely  by  him 
.(Mr.  Meyers).  Any  feeling  of  that  kind,  whether  well  or 
ill  founded,  should  have  made  him  more  scrupulous  not 
to  depart  from  the  ordinary  and  proper  course. 
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It  is  plain  from  the  affidavits,  that  Mr.  Meyers  knew  he 
was  taking  an  unusual  course,  and  that  he  did  so  deliberate- 
ly without  affording  the  plaintiff’s  attorney  the  opportunity 
to  protect  himself,  and  without  referring  to  him  (as  he  had 
ample  time  to  do)  to  obtain  his  sanction  to  an  arrangement 
which  he  must  have  known  he  had  no  riglit  to  enter  into 
without  such  sanction. 

Upon  the  affidavits,  we  think  we  are  bound  to  direct  that 
it  be  referred  to  the  master  to  ascertain  (of  course  upon  no- 
tice to  be  given  to  Mr.  Meyers)  what  sum  is  coming  to  Mr. 
Fitzgibbon,  the  plaintiff’s  attorney,  out  of  the  money  which 
was  directed  to  be  levied  upon  the  execution,  either  for  costs 
taxed  or  disbursements  made  by  Mr.  Fitzgibbon  in  the 
cause,  or  for  moneys  due  by  his  client,  and  which  he  might 
have  been  entitled  to  retain  out  of  the  moneys  pa}mble 
under  this  execution  if  they  had  passed  through  his  hands; 
and  that  the  defendant  in  this  cause,  upon  such  account 
being  settled  and  ascertained,  shall  upon  notice  thereof  pay 
such  sum  to  the  plaintiff’s  attorney,  together  with  the  costs 
of  this  application,  and  of  the  proceedings  in  chambers. 

Mr.  Meyers,  being  an  attorney,  we  take  this  course,  as 
being  more  convenient  and  summary  than  the  directing  of  a. 
TiQwfi.fa.  to  issue,  which  course,  has  sometimes  in  similar 
cases  been  adopted  in  England. 

Whiter  AW  v.  Davidson. 

An  irregularity  in  the  award  of  venire  upon  the  record,  is  amendable  by 
the  court. 

In  this  case  a rule  nisi  was  obtained  for  a venire  de  novo, 
upon  the  ground  of  an  irregularity  in  the  venire — the  venire 
awarded  being  returnable  in  vacation,  and  on  a day  before 
the  record  was  passed  : but  the  court  held  the  irregularity 
amendable  and  discharged  the  rule. 

. Fisher  v.  Ferris. 

Where  a plaintiff  contracts  to  receive  for  work  done,  at  Us  completion,  a 
certain  sum  of  money — and  then  agrees  to  accept  from  the  defendant 
the  promissory  note  of  A.  B. , for  the  sum — he  may  sue  for  the  money. 
If  the  note  be  not  tendered  at  the  time  specified,  a subsequent  tender 
of  the  note  and  refusal,  will  be  no  defence  to  such  an  action. 

Covenant,  on  an  agreement  to  build  a house  according  to 
certain  specifications,  and  to  receive  in  payment  therefor 
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from  defendant,  the  sum  of  162?.;  one-half  when  the  roof 
should  be  put  on  the  said  building,  and  the  other  half  when 
the  building  should  be  finished~the  last  sum  to  be  paid  by 
a certain  promissory  note  for  the  sum  of  ^75?.,  drawn  by  one 
Thirkell.  The  declaration  then  averred  performance  by 
the  plaintiff,  part  performance  on  the  part  of  the  defendant 
by  the  payment  of  the  first  half  of  the  money,  and  then 
added — that  although  the  plaintiffs  were  ready  and  will- 
“ ing  to  accept  of  and  from  the  defendant  on  account  of 
“ the  other  half,  the  said  note  of  Thirkell,  yet  the  defendant 

did  not,  nor  would  when  the  building  was  completed,  or 
^^at  any  time  before  or  since,  pay  to  the  plaintiffs  the  said 
“ other  half  of  the  said  sum  of  162?. : to  wit,  the  sum  of 

81?.,  or  any  part  thereof,  although,’^  &c. 

Plea:  As  to  the  '75?.,  residue  of  the  sum  of  81?.,  that 
after  the  making  of  the  said  contract,  and  before  the  com- 
mencement of  this  suit,  the  defendant  tendered  the  said 
promissory  note  to  the  plaintifiPs,  in  full  satisfaction,  &c., 
and  that  plaintiff  refused  to  receive  the  same,  contrary  to 
the  said  contract,  &c. 

Demurrer : That  the  plea  was  no  legal  answer  to  the  dec- 
lai'ation. 

An  exception  was  taken  on  the  argument  to  the  breach 
in  the  declaration,  which  the  court  overruled. 

McDonald,  Q.  C.,  for  the  demurrer  Burrowes,  contra. 

The  cased  cited  were — 8 E.  E.  170  ; 2 M.  & W.  223. 

Eobinson,  0.  J.,  delivered  the  judgment  of  the  court. 

The  plea  demurred  to,  is  in  our  opinion,  insuffioient.  It 
undertakes  to  answer  75?.,  part  of  the  demand  being  the 
amount  for  which  the  plaintiff  had,  by  his  own  admission, 
agreed  to  receive  payment  in  Thirkell’s  note,  but  it  does 
not  amount  to  a bar  against  the  recovery  of  that  money,  for 
it  only  amounts  to  this — that  at  some  time  between  the 
making  of  the  contract  and  bringing  the  action,  perhaps 
some  months  after  the  note  should  have  been  furnished,  the 
defendant  tendered  it  to  the  plaintiff,  who  refused  it.  The 
plea  ought  to  have  shewn  that  the  note  was  tendered  on  the 
day  when  the  payment  was  appointed  to  be  made,  in  other 
words,  when  the  building  was  finished,  and  that  the 
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defendant  has  always  since  been,  and  still  is  ready  and  will- 
ing to  deliver  the  note. 

He  relies  on  the  mere  fact  that  he  did  at  one  time  offer 
the  note,  as  being  sufficient  to  bar  all  further  remedy  for 
the  demand. — 1 Saund.  33  (c.)  note  2 ; 8 B.  E.  I'll,  Hume 
V.  Peploc. 

The  declaration  has  been  excepted  to,  but  we  see  nothing 
amiss  in  it,  nothing  I mean  that  we  could  hold  fatally 
wrong  on  general  demurrer. 

If  it  he  true,  as  the  plaintiff  avers,  that  the  defendant 
failed  in  delivering  at  the  proper  time  Thirkell’s  note, 
which  it  was  agreed  should  be  received  in  part  payment  of 
the  second  81Z.,  then  the  plaintiff  could  legally  demand 
payment  in  money  on  his  contract ; and  as  to  the  plaintiff 
having  laid  as  the  breach  that  the  defendant  did  not  pay  the 
8H.,  but  failed  to  do  so  according  to  his  covenant,  it  is  suf- 
ficiently clear  what  is  meant  by  that,  for  the  plaintiff  had 
just  before  averred  that  he  was  always  willing  to  receive 
the  note,  and  the  complaint  is  that  the  defendant  did  not 
pay  the  8H.  as  he  agreed  to  do,  that  is,  partly  in  money 
and  partly  in  the  note ; and  at  any  rate  the  defendant’s  plea 
would  make  any  want  of  form  in  this  respect  of  no  moment 
Per  Cur. — Judgment  for  the  plaintiff  on  demurrer. 


Hobson  v.  The  W.  H.  M.  Fire  Ins.  Co. 

Fire  Insurance — construction  of  Act — effect  of  mere  change  of  occupation 
on  the  policy — what  an  alienation.  ” 

Semhle. — That  a mere  change  in  the  occupation  of  a house  insured 
against  fire,  without  notice,  &c.,  there  being  no  other  alteration  in 
the  manner  or  purpose  of  occupation,  will  not  avoid  a policy  of  insur- 
ance effected  under  the  provisions  of  the  Act  6 Wm.  IV.  ch.  18,  in- 
corporating the  Wellington  District  Insurance  Company.  Semhle 
also — that  a demise  of  the  house  insured  for  one  year,  is  not  “an 
alienation”  within  the  act. 

Action  on  a policy  of  Insurance  against  Fire. 

4th  Plea. — Setting  out  a bye-law,  requiring — as  it  was 
assumed — that  where  there  was  a change  of  occupations 
the  policy  should  be  approved  of  by  the  company  ; and  then 
averring  that  the  plaintiff,  though  the  occupier  at  the  time 
of  effecting  the  insurance,  was  not  the  occupier  at  the  time 
of  the  fire,  but  that  A.  B.  was,  and  that  such  fact  was  not. 
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communicated  to  the  directors,  contrary  to  the  bye-law, 
wherefore  the  policy  became  void. 

5th  plea. — That  plaintiff,  contrary  to  the  statute  and  the 
policy,  after,  &c.,  alienated  the  house,  &c.,  by  demising  the 
same  for  one  year  to  A.  B. 

Demurrer  to  4th  plea. — Because  it  is  not  averred  that  the 
plaintiff  had  notice  of  the  bye-law,  or  that  the  non-obser- 
vance of  the  said  bye-law  would  forfeit  the  policy. 

Demurrer  to  5th  plea. — Because  a demise  of  property  is 
not  an  alienation  within  the  statute. 

Freeman^  of  Hamilton,  for  the  demurrer.  Wilson,  contra. 

The  case  was  wholly  argued  upon  the  construction  to  be 
placed  upon  the  several  clauses  of  the  Act  of  Incorporation, 

6 Wm.  lY.,  ch.  18,  secs.  13,  1*7,  19  & 20. 

Eobinson,  0,  J.,  delivered  the  judgment  of  the  court. 

The  defendant  in  this  case  desired  to  urge  as  an  excep- 
tion to  the  declaration,  that  it  did  not  shew  the  policy  to  be 
signed  by  the  president  and  countersigned  by  the  secretary, 
as  required  by  the  I'Zth  clause,  but  they  had  given  no  notice 
of  such  an  exception,  and  therefore  were  not  entitled  to 
urge  it.  If  in  truth  there  was  any  thing  wanting  in  this 
respect,  necessary  to  the  validity  of  the  policy,  the  defen- 
dants have  a plea  of  non  est  factum  on  the  record. 

The  demurrer  is  to  the  defendants’  4th  and  5th  pleas. 

The  4th  plea  is,  in  our  opinion,  insufficient.  Knowing  no 
-more  of  the  bye-law  than  is  set  out  in  the  plea,  we  do  not  feel 
entitled  to  say  that  it  certainly  requires  more  than  the  20th 
clause  of  the  statute  renders  necessary,  which  clearly  refers 
to  the  purpose  for  which  the  building  is  occupied,  and  not  to 
any  mere  change  in  the  occupant. 

It  is  true  that  in  one  part  of  the  alleged  bye-law,  which  is 
not  properly  set  out,  (1  B.  & P.  98)  change  of  occupants  is 
mentioned,  of  which  notice  is  to  be  given ; but  taking  into 
view  all  that  is  stated  of  the  bye-law,  I do  not  think  it  rea- 
sonable to  hold  that  a mere  change  of  occupant,  without  other 
.alteration  in  the  manner  or  purpose  of  occupation,  is  that 
kind  of  change  to  which  the  provisions  of  the  bye-law  as 
they  are  stated  are  to  bo  applied,  for  it  would  seem  absurd 
to  suppose  that  the  company  are  to  have  a right  to  make  an 
35  6 u.  c.  Q.  B. 
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arbitrary  increase  of  the  premium  upon  the  mere  change  in 
the  person  of  the  occupant ; and  if  that  were  intended,  the 
language  of  the  bye-law  does  not  plainly  carry  out  that 
intention.  I do  not  consider  that  the  bye-law  can  be  taken 
to  have  been  passed  for  any  other  purpose,  than  to  carry 
properly  and  conveniently  into  effect  the  enactment  con- 
tained in  the  20th  clause  of  the  statute  ; but  at  any  rate  the 
plea  does  not  shew  that  the  bye-law  makes  the  policy  void. 

We  are  called  upon  to  pronounce  that  to  be  the  legal 
consequence  of  the  bye-law  not  being  complied  with.  We 
are  not  of  opinion  that  such  a consequence  can  be  held  to 
follow,  in  the  absence  of  any  provision  to  that  effect  in  the 
bye-law  itself. 

It  may  have  been,  for  all  we  can  tell,  the  whole  object  of 
the  corporation  in  passing  this  law,  to  afford  to  the  assured 
a convenient  and  certain  means  of  guarding  himself  against 
all  defences  being  set  up  on  the  ground  of  increased  risk, 
by  alterations  in  the  use  made  of  the  building,  by  stating 
the  intended  alteration,  paying  any  increased  premium  that 
might  be  demanded,  and  obtaining  a certificate  of  allowance 
which  would  of  course  be  conclusive  upon  the  company  so 
far  as  regarded  any  objection  on  that  head. 

As  to  the  5th  plea— the  13th,  I'Tth  and  19th  clauses  of  the 
Act  of  Incorporation,  6 Wm.  lY.  ch,  18,  as  well  as  the  rea- 
son of  the  thing,  convince  me  that  although  a lease  for  a 
term,  however  short,  is  in  one  sense  an  alienation,  yet  that 
it  is  not  an  alienation  within  the  spirit  and  intention  of  the 
19th  clause. 

The  legislature  mean  that  upon  alienation  by  “sale  or 
otherwise,”  i.  e.  by  gift,  exchange,  devise,  &c.,  so  that  the' 
insured  ceases  to  be  the  owner,  his  policy  shall  be  void,  but 
his  grantee  or  alienee  may  have  it  confirmed  to  him  on  bis 
alienation.  The  13th  and  nth  clauses  shew  what  is  meant. 

The  6th  plea  cannot  be  good  if  the  fourth  is  not,  for  it  shews 
n'O  circumstances  from  which  we  can  see  an  increase  of 
risk,  and  therefore  can  Only  rest  the  defence  upon  the  mere 
change  of  occupation.  It  is,  besides,  double. 

Per  Cur. — Judgment  for  the  plaintiff  on  demurrer. 


SHUTTLE  WORTH  V.  SHAW  ET  AL. 


539 


Shuttle  WORTH  v.  Shaw  et.  al. 

Pleadings — Covenant — Eviction — Apportionment  of  rent. 

In  an  action  of  covenant,  between  the  original  parties  to  the  deed,  an 

eviction  from  part  of  the  premises  is  a good  defence  to  the  action^ 

There  can  be  no  apportionment  of  the  rent,  as  in  debt. 

Declaration : covenant  for  rent. 

Plea  of  eviction  : demurrer. 

The  facts  of  this  case  are  given  in  an  application  for  a new 
trial,  reported  in  volume  6th  of  the  Jurist. 

The  only  point  that  came  up  upon  the  demurrer  was, 
whether,  in  covenant,  an  eviction  from  part  of  the  demised 
premises  was  a bar  to  the  action. 

Wilson  for  the  demurrer.  Crooks  contra. 

The  cases  cited  were — 14  M.  & W.  106;  2 B.  E.  51'5; 
1 Saund.  204,  note  2 ; 1 M.  & W.  ^47 ; 5 Moore,  558 ; 4 
& G.  46^. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  not  easy  to  say  whether  this  was  intended  to  be  a 
declaration  in  covenant,  or  in  debt  for  rent  on  the  demise  : 
but  as  the  express  covenant  to  pay  rent  is  set  out,  and  per- 
formance averred  of  all  covenants  on  the  plaintiff’s  part, 
and  as  there  is  nothing  in  the  declaration  inconsistent  with 
its  being  an  action  on  the  covenant,  and  general  damages 
are  laid  in  the  conclusion,  and  not  specifically  as  damages 
for  detaining  the  debt,  we  think  we  should  treat  this  as  aii  ’ 
action  of  covenant ; especially  as  the  defendants  in,  the  plea, 
have  answered  the  action  as  if  it  was  on  the  covenant,  and 
the  plaintiff  has  joined  issue  on  one  of  the  pleas;  so 
pleaded. 

Then  taking  the  action  to  be  covenant,  as  it  is  between, 
the  original  parties  to  the  deed  and  not  between  the  lessor 
and  an  assignee  of  the  lessee,  the  case  of  Stevenson  v.. 
Lambard,  2 E.  E.  57G,  and  the  authorities  referred  to  in  it, 
shew  the  rent  not  to  bo  apportionable  inconsequence  of  any 
eviction  from  part  of  the  premises.  The  2nd  and  3rd  pleas, 
therefore,  if  they  are  otherwise  good,  are  not  bad  on  the 
ground  of  their  being  but  an  answer  to  part  of  the  cause  of 
action,  while  they  are  pleaded  in  bar  of  the  whole.  That 
would  be  the  case  if  the  action  wore  in  debt,  but  it  is  not  the 
case  when  the  action  is  on  the  covenant. 
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If  the  pleas  shewed  the  lessee  had  been  evicted  from  a 
l^rtion  of  the  premises  out  of  which  the  rent  issued,  then 
4^  seems  that  in  this  action  of  covenant  they  would  be  a 
;^ood  bar  to  the  action.  That  at  least  is  contended  for  ; but 
wo  are  of  opinion  that  the  pleas  are  insufficient  and  bad, 
^ey  are  the  same  pleas  in  substance  and  form,  pleaded  sev- 
•-erally  to  each  count. 

It  is  repugnant  and  inconsistent  to  say,  as  it  is  said  in 
tbem,  that  the  road  referred  to  as  ‘‘  leading  from  and  out  of 
said  demised  premises''  was  part  and  parcel  of  the  said 
'■  ^Memised  premises.  And  if  the  defendants  could  not  claim 
tilie  road  as  part  of  the  premises  demised,  which  it  could  not 
if  it  led  from  and  out  of  them,  then  they  could  only  claim 
'(the  right  to  possess  it  under  the  other  words  used  in  the 
fjlea — and  used  and  enjoyed  as  such  and  appurtenant  thereto." 
But,  in  the  first  place,  it  could  be  of  no  consequence  that  the 
Toad  had  been,  either  by  the  defendants  or  any  other  per- 
.'Son,  used  and  enjoyed  as  part  of  the  demised  premises,  unless 
It  was  really  included  in  the’demise;  so  that  the  latter  words 
cannot  be  relied  upon  alone  and  unconnected  with  the  asser- 
’^on,  that  it  was  parcel  of  the  demised  premises,  which  it 
;COuld  not  be,  consistent  with  the  other  assertion,  that  it 
<Esads  from  and  out  of  them. 

The  defendants  are  in  truth  setting  up  an  alleged  eviction 
from  an  easement  in  another  person’s  land,  as  a defence 
ii^ainst  the  claim  of  rent  issuing  from  the  premises. 

It  would  be  a strange  construction,  which  should  hold 
fliat  the  convenience  of  passing  over  the  land  of  a stranger 
f^without  its  appearing  under  what  circumstances  it  had 
feeen  enjoyed)  could  pass  under  the  terms  “ appurtenances 
the  said  premises  belonging,'"  \vh.\o\i  must  of  course  mean 
rightfully  belonging. 

We  are  all  clearly  of  opinion  that  the  plaintiff  is  entitled 
judgment. 

FerCur. — Judgment  for  plaintiff’  on  demurrer. 
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Ashford  v.  Hack. 

A lessee  assigns  his  interest;  and  the  assignee  of  the  assignee neglectiia:^ 
to  pay  rent  and  to  keep  the  premises  in  repair,  the  lessee  is  sued 
the  lessor,  who,  upon  being  compelled  to  pay  the  rent  and  damage^ 
sues  the  assignee  of  the  assignee  in  a special  action  on  the  case  for  th& 
damages  he  had  sustained.  Held  per  Gur.,  that  the  lessee  had  a gcMMlL 
right  of  action  on  the  case  against  the  assignee,  for  the  rent  and  dam.- 
ages  he  had  been  obliged  to  pay  the  lessor. 

Special  action  on  the  case  by  a lessee  against  an  assigne® 
of  an  assignee. 

In  this  case  the  lessee  of  premises,  which  he  had  takea 
upon  certain  covenants,  binding  himself  to  pay  rent  aiai 
keep  the  premises  in  repair,  sued  the  assignee  of  kisi 
assignee  in  a special  action  on  the  case,  because  certalis 
rent  accruing  in  the  time  of  the  defendant,  and  certam 
repairs  requiring  to  be  made  also  in  the  defendant’s  tim% 
were  not  by  him  paid  and  performed;  by  reason  of  whiels* 
the  landloa’d  had  recovered  certain . arrears  of  rent 
damages  for  not  repairing,  against  the  plaintiff,  his  less©% 
who  had  in  this  action  sought  to  recover  the  amount  fross' 
the  defendant,  as  for  a default  which  the  defendant  incurred 
- contrary  to  his  duty,  and  by  which  the  plaintiff  had  beei^ 
damnified. 

The  defendant  pleaded  several  pleas,  which  were  de- 
murred to  and  were  abandoned  on  the  argument. 

Exceptions  were  taken  to  the  declaration,  on  the  argn<»- 
ment,  that  the  plaintiff  had  no  right  of  action,  because  ther®- 
was  no  privity  of  estate  between  plaintiff  and  defendant, 
nor  any  privity  by  contract. 

Burns  for  the  defendant.  Cameron^  Q.  G.,  for  the  plaintifU 
Cases  cited  on  the  argument — 5 B.  & C.  589  ; 9 Bing.  60; 
1 Cr.  & M.  644  ; 4 M.  33 Y ; 10  M.  & W.  109. 

Bobinson,  0.  J.,  delivered  the  judgment  of  the  court. 

The  declaration  in  this  case  has  been  framed  apparently 
on  that  in  Barrett  v.  Lynch,  5 B.  & C.  589,  which  fully 
supports  this  action,  although  in  that  case  it  was  the  first 
assignee  who  was  sued,  because  the  default  happened  tt> 
occur  during  his  occupation.  Here  the  default  complained 
of  was  during  the  occupation  of  the  second  assignee,  who 
is  properly  made  defendant.  His  interest  in  the  premises 
had  expired  with  the  term,  and  this  plaintiff  had.  no  longer 
any  connection  with  the  property.  There  was  therefore  no- 
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privity  of  estate  between  these  parties,  nor  could  any 
remedy  by  action  of  covenant  lie  b}^  the  one  against  the 
other.  That  is  quite  clear  in  the  present  case,  which  is 
therefore  avS  free  from  any  occasion  for  doubt,  as  the  case  of 
Barnett  v.  Lynch  could  bo ; and  in  Barnett  v.  Lynch,  the 
judges  all  held  that,  even  if  under  the  circumstances  a 
remedy  might  have  been  had  in  another  form  of  action,  as 
upon  a contract,  that  would  he  no  reason  against  the  plain- 
tiff’s suing  in  a special  action  on  the  case ; and  Holroyd,  J., 
expressly  held,  that  even  if  the  plaintiff  could  be  shewn  to 
have  a clear  action  of  covenant  against  the  defendant  under 
the  le^se,  that  would  not  2:>revent  the  plaintiff  suing  as  for 
a tort. 

Here  the  declaration,  it  is  quite  clear,  shews  at  any  rate 
no  right  of  action  in  covenant  by  the  lessee  against  Hack ; 
and  all  that  is  said  in  Barrett  v.  Lynch  in  support  of  the 
action,  founded  as  it  was  there  on  the  plainest  principles  of 
justice,  applies  with  at  least  equal  force  in  the  present  case ; 
for  this  defendant  had  not  contracted  with  the  plaintiff, 
who  is  suing  him  in  tort,  but  took  the  place  at  second  hand 
from  Ramsay,  through  whom  the  plaintiff  could  derive  no 
right  of  action.  In  this  case,  the  plaintiff  stands  neither  in 
the  place  of  the  lessor  nor  of  his  assignee,  nor  did  he  him- 
self enter  into  any  contract  with  the  defendant,  so  that  he 
could  establish  no  action  founded  on  contract.  He  would 
be  absolutely  without  remedy  at  law,  unless  he  could 
sustain  this  action  ; and  it  is  fortunate  that  such  a decision 
as  that  in  Barrett  v.  Lynch  has  removed  all  difficulty. — See 
9 Bing.  60 ; 1 Or.  & M.  644;  Selwy.  K P.  1443 ; 2 W.  Bl. 
till;  1 Ves,  & B.  8;  3B.  & B.  54;  Wilmot’s  Opinions, 
345. 

Fer  Cur. — Judgment  for  plaintiff  on  demurrer. 


Watson  v.  Gorren  et  al. 

Notice  loheti  required  to  he  given  to  defendant  of  plaintiff's  performance  of 
hi^  agreement. 

Where  by  an  agreement  the  plaintiff  is  to  deliver,  not  personally,  to  the 
defendant,  but  on  certain  parts  of  a road,  a certain  quantity  of  tim- 
ber, sufficient  to  build  certain  bridges,  he  must  notify  the  defendant 
of  the  delivery,  before  he  can  bring  an  action. 

Declaration : assumpsit  on  a special  agreement  to  fur- 


WATSON  V.  GORREN  ET  AL. 


543 


iiish  at  certain  points,  on  a certain  road,  the  requisite  tim.- 
ber  to  build  certain  bridges,  there  was  an  averment  in  the 
declaration  that  the  plaintiff  did  furnish  on  the  said  road,  at 
the  respective  places  fixed  for  the  building  of  the  said 
bridges,  a sufficient  quantity  of  timber,  &c. ; but  there  wa^ 
no  averment  of  notice  of  such  delivery  to  the  defendant. 

Demurrer  for  want  of  notice. 

Wilson  for  the  demurrer.  Read  contra. 

Cases  cited  on  the  argument,  1 Ch.  PI.  328  ; Con.  Dig.  PL 
C.  '75 ; 15  M,  & W.  2'77. 

Eobinson,  C.  X,  delivered  the  judgment  of  the  court. 

The  agreement  is  incorrectly  framed,  not  being  such  as  it 
is  reasonable  to  suppose  the  parties  could  have  ever  intend- 
ed ; but  as  it  does  in  express  terms  bind  the  defendant  to  pay 
when  the  timber  should  merely  be  got  out  and  delivered 
upon  the.  ground,  the  whole  price  which  he  was  to  pay  for 
getting  out  the  timber  and  building  the  bridges,  of  course 
the  defendant  is  legally  bound  to  do  what  he  has  promised. 

There  is  nothing  wrong  therefore  in  his  not  having  aver- 
red that  he  had  built  the  bridges,  for  he  was  not  obliged  to 
wait  till  he  had  done  that  before  exacting  payment  for  the 
timber,  as  the  agreement  shews. 

But  we  consider  the  declaration  bad  in  not  averring  notice 
to  the  defendant,  which  is  one  of  the  exceptions  taken. 

There  was  no  time  set  for  building  the  bridges,  or  pre- 
paring and  delivering  the  timber ; nor  does  the  agreement 
call  for  any  specified  quantity  of  timber ; the  defendant 
therefore  could  not  know  what  was  the  amount  of  the  claim 
upon  him,  nor  when  the  plaintiff  was  in  a condition  to  claim 
until  he  had  received  notice.  If  the  plaintiff  had  bound 
himself  to  deliver  to  the  defendant  a certain  quantity  of 
timber  on  a certain  day,  then  notice  would  have  been  un- 
necessary, because  the  delivery  to  the  defendant  which  must 
have  been  averred,  would  have  necessarily  been  a notice  in 
itself. 

But  the  agreement  did  not  call  for  a personal  delivery, 
and  the  declaration  does  not  aver  more  than  that  the  plain- 
tiff delivered  on  the  road  at  the  place  for  building  the  bridges, 
as  much  timber  as  was  necessary,  and  then  without  averring 
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notice  to  the  defendant  of  the  delivery  of  the  timber  and  of 
the  quantity,  he  brings  this  action  because  the  defendant 
did  not  pay  him  a certain  price  per  foot.  The  means  of 
knowledge  were  in  this  case  wholly  with  the  plaintiff,  and 
he  should  have  averred  notice. — 2 Saunders,  62 ; Com.  Dig. 
Plead.  C.  Y5. 

Per  Cur. — Judgment  for  the  defendant  on  demurrer. 


Jenkins  et  al.  y.  Mackenzie  et  al. 

The  effect  of  a prior  endorser  of  a note  being  made  executor  hy  the  holder, 
A.  makes  a note  payable  to  B.  or  order.  B.  endorses  to  C. , who  en- 
doeses  to  D.  I).,  the  holder,  dies,  leaving  B.  one  of  his # executors. 
The  executors  of  D.  sue  C.  Held  per  Cur.,  that  D.  having  made  B. 
his  executor,  B.  was  discharged  from  the  debt,  and  that  there  was  no 
remedy  against  the  subsequent  endorser. 

Semble : .that  though  under  the  authority  of  4 T.  R.  470,  where  a plain- 
tiff suing  in  his  own  name  is  liable  over  to  the  defendant,  by  reason 
of  a prior  endorsement,  he  cannot  recover  ; yet  if  he  sues  with  others^ 
not  in  his  own  name,  but  as  an  executor,  he  may. 

In  this  case  the  defendant,  James  McKenzie,  made  a 
promissory  note  payable  to  Joseph  Pierson  or  order,  which 
Pierson  endorsed ; and  after  him,  John  James  McKenzie,, 
the  other  defendant,  endorsed  to  Edward  Proby,  who  has 
since  died,  leaving  Jeanette  Jenkins  executrix,  and  Oliver, 
Pierson  and  Fergusson,  executors  of  his  will. 

The  plaintiff,  Pierson,  who  was  thus  made  executor,  was. 
the  same  Pierson  who  was  payee  and  first  indorser  of  the 
note;  and  the  defendant,  John  James  McKenzie,  pleaded 
that  Pierson,  to  whom  or  to  whose  order  the  note  wa^ 
made  payable,  and  who  indorsed  to  him  the  said  defendant,, 
was  the  same  Pierson  who  was  one  of  the  plaintiffs,  and 
who  was  liable  to  him,  the  defendant  (John  James  Mc- 
Kenzie), as  such  endorser,  in  case  the  said  defendant  should 
be  obliged  to  pay  the  same.  This  was  the  substance  of  the 
plea,  which  was  demurred  to. 

Read  for  the  demurrer.  McKenzie^  of  Kingston,  contra. 
Cases  cited— 15  M.  & W.  208;  9 B.  & C.  130;  4 Scott,, 
N.'R  287;  1 B.  & P.  120;  Co.  Litt.  264  (h.  note  209)  ; 3 
Bro.  P.  0.  179  ; 8 Yin.  Ab.  607;  4 M.  & S,  232  ; Chitty  on 
Bills,  538  ; 3 Esp.  C.  46;  3 Campb.  281 ; 2 B.  & P.-62  ; 2. 
Showers,  394;  Pothier  on  Obi.  1 vol.  397,  &c. ; Bayley  oix 
Bill,  275. 


JENKINS  ET  AL.  V.  MACKENZIE  ET  AL. 


545 


Eobinson,  C-  J.,  delivered  the  judgment  of  the  court. 

This  plea  follows  closely  that  in  Wilders  and  others  v* 
Stevens,  15  M.  & W.  208.  It  points  only  to  the  defence, 
that  one  of  the  plaintiffs  is  liable  over  to  the  defendant  on 
the  note,  and  is  on  that  account  disabled  from  recovering, 
as  was  held  in  Bishop  v.  Haward,  4 T,  E.  4^0  ; and  no  doubt, 
that  must  be  the  effect  of  the  position  in  which  the  parties 
stand  in  relation  to  each  other  on  the  bill,  if  the  effect  is  not 
varied  by  the  circumstances  that  Pierson  is  not  suing  on  hia 
own  account,  but  as  executor  of  Proby,  and  not  suing  alone, 
but  with  others. 

The  case  of  Bishop  v.  Hayward,  4 T.  E.  470,  decides  in 
effect  that  no  action  would  lie  in  this  case,  by  Pierson 
suing  in  his  own  right  against  McKenzie,  if  McKenzie  had 
indorsed  the  note  back  to  him.  But  here  the  executors  of 
Proby,  who  was  the  holder,  are  suing  McKenzie  as  second 
endorser,  and  there  is  no  such  reason  why  Proby  should 
not  have  recovered,  nor  consequently  why  his  executors 
should  not;  for  by  that  means  the  executors  recover  the 
debt  for  the  estate,  as  they  should  do,  and  they  keep  it. 
The  defendant  has  no  right  of  action  to  force  the  money 
back  from  the  estate,  and  therefore  the  principle  of  Bishop 
V.  Hayward  does  not  apply.  Let  the  defendant  recover 
back  from  Pierson  if  he  can,  but  there  can  be  no  reason  in 
that  why  Proby’s  estate  should  not  be  paid.  . 

The  plea  does  not  take  the  exception,  that  Pierson  is  dis- 
charged by  being  made  executor  by  Proby.  It  would  seem 
to  be  quite  clear,  that  if  Pierson  were  the  maker  the  debt 
would  be  discharged,  for  it  would  as  to  the  creditors  be  re- 
garded as  assets  in  his  hands,  as  executor,  and  so  there  could 
be  no  remedy  against  this  indorser. 

We  cannot  hold  the  effect  to  be  different,  because  Pierson,, 
instead  of  being  maker  of  the  note,  is  an  indorser,  but  prior 
to  this  defendant’s  indorsement.  The  effect  is  the  same  as 
if  Pierson  had  paid  the  debt  to  the  executors,  or  had  been 
released  without  payment,  after  which  there  could  be  no 
remedy  against  any  subsequent  indorser. 

As  we  see  this  to  be  the  state  of  facts  on  the  record,  we 
must  give  judgment  on  demurrer  for  the  defendant ; for  the 
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objection  is  of  that  nature,  that  it  goes  to  the  very  right  of 
action  and  cannot  be  overlooked  by  us. — 4 Scott’s  N.  E. 
28*7;  3 Esp.  c.  46 ; 2 B.  & P.  62 ; 9 B.  & C.  130;  4 M.  & 
Ey.  22;  Co.  Litt.  264  (b)  note  209  ; 1 Wil.  46  ; 2 Bl.  Eep. 
1236;  4 T.  E.  825;  2 Showers,  481;  Story  Pro.  Notes,  see 
423, 

FerCur. — Judgment  for  the  defendants  on  demurrer. 

Dougall  V.  Executors  op  Cline. 

Attornies — Power  of  the  court  to  prevent  attornies  pleading  unjustly  the 
Statute  of  Lim  itations  to  actions  for  monies  received  for  clients — Statute 
of  Limitations. 

The  following  answer  of  an  attorney  to  his  client  when  demanding  pay- 
ment of  monies  left  for  collection- that  the  debt  had  not  been  paid, 
that  the  defendant  had  no  property,  and  that  he  (the  attorney,)  could 
not  help  the  debt  being  unpaid” — not  containing  an  express  promise 
to  pay,  or  admissions  from  which  a promise  could  be  implied — Held 
per  Cur. , not  sufficient  to  take  the  case  out  of  the  Statute  of  Limita- 
tions, though  it  was  subsequently  proved  that  at  the  time  of  such 
answer  the  attorney  had  collected  his  client’s  debt. 

Semble:  that  the  court  has  authority  to  prevent  an  attorney  pleading  the 
Statute  of  Limitations  to  defeat  a client’s  just  claim,  but  that  this 
power  does  not  extend  to  his  executors. 

Appeal  from  the  District  Court  of  the  Eastern  District. 
The  plaintiff  in  1837,  had  a debt  due  to  him  by  J.  Crysler, 
and  employed  the  testator  (E.  Cline),  an  attorney,  to  collect 
it.  Judgment  was  confessed  : and  9th  March,  1837,  afi.fa. 
was  issued  to  levy  the  money — indorsed  to  levy  26/.  10s.  2d, 
of  which  19/.  14s.  6d.  was  for  the  debt,  the  remainder  for 
costs.  About  the  same  lime  the  plaintiff  being  indebted  to 
one  McMillan,  gave  him  an  order  on  Mr.  Cline,  the  at- 
torney, to  pay  him  the  debt  when  he  should  collect  it  of 
Crysler,  which  order  he  wrote  on  the  back  of  a receipt 
which  the  attorney  had  given  him  for  the  note  against 
Crysler,  which  had  been  left  for  collection.  The  attorney 
accepted  this  order, 

McMillan  called  repeatedly  on  the  attorney  with  this 
order,  and  was  told  that  the  debt  had  not  been  paid,  that 
Crysler  had  no  property,  and  that  he,  the  attorney,  could 
not  help  the  debt  being  unpaid.  The  last  time  he  called 
was  about  1847,  two  years  before  the  action  brought.  At 
last  he  left  the  order  with  J.  S.  McDonald,  Esquire,  another 
attorney,  to  collect  if  he  could  without  a suit,  and  took  his 
receipt  for  it,  and  afterwards  settled  otherwise  with  Dougall 
for  the  debt  coming  to  him,  so  that  he  had  no  longer  any 
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interest  in  the  accepted  order,  which  by  McMillan’s  direc- 
tion was  given  up  by  J.  S.  McDonald,  Esquire,  to  Mr. 
Cline’s  clerk. 

It  was  sworn  upon  the  trial,  by  J.  S.  McDonald,  Esquire, 
that  he  also  bad  called  with  the  order  on  Cline,  in  order  to 
obtain  payment  for  McMillan,  when  Mr.  Cline  told  him  that 
he  had  not  collected  the  money.  This  must  have  been  about 
two  years  ago.  The  truth  was  that  Mr.  Crysler  had  paid 
22?.  IO5.  to  Mr,  Cline,  the  plaintiff’s  attorney,  in  1837,  for 
which  receipts  were  produced  on  the  trial ; and,  indeed, 
when  Mr.  Cline’s  docket  was  referred  to,  it  contained 
entries  of  those  payments,  but  no  entry  of  his  ever  having 
paid  any  money  over  to  the  plaintiff,  nor  was  any  attempt 
made  to  prove  that  he  had. 

This,  after  deducting  costs,  left  a sum  of  15?.  4s.  36?.  justly 
due  to  the  plaintiff,  exclusive  of  interest. 

Mr.  Cline  died  in  1847 ; and  the  plaintiff  in  May  1848, 
brought  his  action  against  the  executors  of  Cline,  in  the 
District  Court,  to  recover  the  money  which  had  been  col- 
lected for  him. 

The  executors  pleaded  the  Statute  of  Limitations — actio 
nonaccrevit  infra  sex  annos — on  which  the  plaintiff  joined 
issue. 

At  the  trial,  the  defendants  contended  that  the  action  was 
barred  by  the  statute,  which  began  to  run  when  Crysler 
paid  the  money. 

2ndly.  That  Cline  having  accepted  an  order  in  favor  of 
McMillan,  for  the  money,  when  it  should  be  collected,  he 
was  no  longer  accountable  to  the  plaintiff. 

The  judge  below  reserved  leave  to  move  for  a nonsuit, 
and  granted  a rule  nisi  in  term,  which  he  afterwards  dis- 
charged, giving  leave  to  enter  judgment  for  the  15?.  11s.  3d. 
only,  not  conceiving  that  the  plaintiff  could  legally  claim 
interest  on  money  had  and  received. 

This  judgment  was  appealed  from. 

J.  Lukin  BoUnson  for  the  appeal.  P.  M.  Vankoughnetj 
contra. 

The  cases  cited  were — Dough  654;  3 P.  W.  143;  2 B.  & 
C.  149;  2 Q.  B.  B.  770;  3 B.  & Ah  288;  2 Mod.  213;  2 
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Saund.  12^7,  note  a.d.;  6 T.  R 182;  6 Yez.  580;  1 E.  & 
M,  255  ; 1 Taunt.  5^1 ; 5 Dowl.  717  ; 6 Dowl.  304;  1 Jurist, 
405 ; 3 B.  & Aid.  626  ; 3 Br.  & Bing.  373  ; 14  M.  & W.  741 ; 
12  M.  & W.  159. 

Eobinson,  0.  J.,  delivered  the  judgment  of  the  court. 

We  are  not  surprised  that  the  judge  of  the  District  Court 
should  have  made  an  effort  to  sustain  a recovery  in  this 
case,  when  it  would  seem  so  repugnant  to  justice  that  the 
Statute  of  Limitations  should  be  suffered  to  defeat  the  claim ; 
but  we  cannot  but  hold  that  the  ground  is  not  tenable  on 
which  the  verdict  was  upheld.  The  evidence  seems  irresis- 
tible, that  the  testator  did  receive  the  money.  Mr.  Crysler, 
who  paid  it,  swore  to  the  fact  and  produced  the  testator’s 
receipts,  whose  own  attorney’s  docket  also  contained  an 
entry  of  the  payment,  made  by  Crysler,  and  no  entry  of  the 
payment  over. 

We  cannot  believe  that,  under  these  circumstances,  the 
defendant  will  withhold  the  money,  unless  there  is  some  ex- 
planation to  be  given  which  we  do  not  yet  see.  Ones  mind 
revolts  at  the  apparent  injustice  of  one  person  being  employ- 
ed to  collect  money  for  another,  and  telling  him  for  years, 
in  answer  to  repeated  inquiries,  that  he  has  been  unable  [to 
collect  it ; and  then,  when  at  last  the  client  discovers 
that  it  has  been  in  fact  collected,  and  demands  it,  that  the 
attorney  should  be  able  to  say,  “I  received  the  money 
more  than  six  years  ago,  notwithstanding  what  I told 
you : your  claim  is  therefore  barred,  and  I will  never 
pay  it.” 

We  do  not  believe  that  if  the  attorney  were  living  he 
would  have  pursued  that  course.  If  he  had,  it  is  clear  that 
the  court,  through  their  control  over  their  own  officers, 
would  have  prevented  such  injustice.  The  case  of  Ex-parte 
Sharpe,  5 Dowl,  717,  is  an  authority  on  that  point. 

We  should  be  sorry  to  think  that  what  the  court  could 
have  compelled,  if  the  testator  were  now  living,  will  not  • 
now  be  voluntarily  done,  unless  indeed  some  just  cause  can 
be  shewn  why  it  should  not.  We  cannot  deal  summarily 
with  the  executors. 

In  strictness,  we  think  the  statute  began  to  run  from  the 
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time  of  the  payment,  and  that,  notwithstanding  the  fact 
that  an  order  was  outstanding  in  favor  of  McMillan  for  a 
long  part  of  the  time,  which  might  have  disabled  Dougall 
from  suing  himself. 

It  is  quite  true,  as  the  learned  judge  observed,  that  when 
the  testator  declared  he  had  not  collected  the  money,  that 
was  plainly  acknowledging  that  he  had  not  paid  it  over ; 
and  thence  he  inferred  that  he  might,  without  a forced  con- 
struction on  his  words,  treat  him  as  saying  within  the  six 
years — I have  never  received  it ; when  I do  receive  it,  I 
will  pay  you.”  But  when  we  consider  that,  according  to 
the  spirit  in  which  the  statute  has  long  been  acted  upon,  if 
the  testator  had  said  I got  the  money  ten  years  ago,  and  I 
have  not  paid  it  over  and  never  will,”  the  plaigitiff  would 
have  been  barred,  I think  we  could  hardly  hold  the  plain- 
tiff to  be  in  a better  situation,  when  the  other  party  posi- 
tively denied  the  receipt  and  made  no  promise  whatever. 

We  come  reluctantly  to  the  conclusion  that  we  must 
reverse  the  judgment  below,  and  direct  a nonsuit  to  be 
entered  ; but  we  think  we  have  no  alternative.  The  case  is 
before  us  on  a mere  legal  question  reserved  at  the  trial.  If 
the  case  could  have  been  taken  out  of  the  statute,  by  setting 
up  fraud  by  the  attorney,  there  is  no  doubt  that  there  should 
have  been  a plea  to  meet  it;  but  I do  not  say  that  the  facta 
would  have  supported  that  defence. — 2 Mod.  113;  1 Euss. 
& M.  255. 

Per  Cur. — Judgment  below  reversed. 


Houlditch  V.  Corbett. 

As  a general  rule,  the  sheriff  is  bound  by  his  return  to  a writ  of  ji.  fa. 
but  not  in  all  cases  ; he  would  not  be  bound  by  it,  for  instance,  where 
a verdict  has  passed  against  him  on  such  return  and  shewn  it  incorrect. 

Case  for  false  return  of  fi.  fa.  at  the  suit  of  this  plaintiff, 
against  one  John  Grundy. 

The  first  count  charged  that  there  were  goods  sufficient 
to  satisfy  the  sum  directed  to  be  levied,  viz.,  137/.  13s.  2d. 
of  which  the  defendant  had  notice,  but  that  the  defendant 
neglected  to  levy. 

The  second  count  charged  that  the  defendant  did  seize 
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goods  of  Grundy  sufficient  to  satisfy  the  debt,  but  would 
not  lev3^  the  debt  thereout,  and  falselj:’  returned  nulla  bona. 

Pleas — to  first  count,  that  there  were  no  goods  of  J. 
Grundy  ; of  which  the  defendant  had  notice. 

Second — to  the  second  count,  that  the  defendant  did  not 
seize  any  goods  of  Grundy  under  the  writ.  The  jury  found 
a verdict  for  the  plaintiff  8U.  lYs.  6d. 

Smith,  Q.  C.,  of  Kingston,  obtained  a rule  for  a new  trial 
on  the  law  and  evidence.  McDonald,  Q.  C.,  of  Kingston, 
shewed  cause. 

The  cases  cited  were — 2 TJ.  C.  E.  164 ; 2 C.  & P.  355  ; 7 
M.  & W.  288 ; 11  M.  & W.  267  ; 1 0.  & P.  154. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Wo  think  this  verdict  is  so  much  against  the  weight  of 
evidence,  that  it  is  proper  to  grant  a new  trial  on  the  condi- 
tion of  paying  costs.  There  is  no  complaint  of  misdirection 
nor  any  legal  question,  except  indeed,  that  raised  by  the 
plaintiff’s  counsel,  and  on  which  he  endeavoured  to  support 
the  verdict,  namely,  that  the  sheriff  cannot  now  controvert 
the  return  made  by  him  on  Prentiss’s  execution,  and  that 
therefore  all  the  goods  which  he  had  seized  and  sold  on  that 
writ  must  be  considered  as  legally  applicable  to  its  dis- 
charge, although  in  fact,  he  has  had  a verdict  pass  against 
him  for  246?.,  in  an  action  brought  against  him  by  this  very 
plaintiff,  on  the  ground  that  some  of  the  goods  seized  be- 
longed to  the  plaintiff,  and  not  to  Grundy. 

This  left  Prentiss’s  execution  in  part  unsatisfied,  and  as 
' it  was  prior  to  the  plaintiff’s  writ,  the  sheriff  was  of  course 
justified  in  applying  so  much  of  the  money  made  on  the 
subsequent  sale,  as  was  required  to  satisfy  that  writ,  and 
indeed  bound  to  do  so. 

This  left  no  surplus  applicable  to  the  plaintift'’s  writ,  un- 
less the  plaintiff  can  be  allowed  to  say  at  one  moment  that 
the  cattle  for  which  he  recovered  in  an  action  against  the 
sheriff,  were  wrongfully  seized,  and  so  entitle  himself  to  a 
verdict  for  their  value  against  the  sheriff',  and  to  contend  the 
next  moment  that  the  cattle  were  Grundy’s,  and  so  that  ho  is 
entitled  to  have  the  proceeds  of  sale  applied  to  his  execu- 
tion after  satisfying  Prentiss’s  execution,  which  is  in  effect 
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insisting  on  receiving  the  value  of  the  cattle  twice.  The 
law  is  not  so  unjust.  The  sheriff  is  bound  by  his  return,  as 
a general  rule,  but  not  when  he  has  been  taught  his  mis- 
take, as  in  this  case,  by  the  verdict  of  a jury. 

Fer  Cur. — New  trial  granted  on  payment  of  costs. 


McClellan  and  Wife  v.  Meggott  et  al. 

Issue  of  non-tenuit  in  an  action  of  dower — what  evidence  under. 

Semble  : that  where  the  evidence  shews  that  the  plaintiffs,  in  an  action 
of  dower,  could  have  assigned  dower,  which  would  be  binding  upon 
themselves,  they  are  entitled  to  succeed  upon  the  issue  of  non-tenuer- 
unt,  without  any  reference  to  the  comparative  goodness  of  their  title. 

Mary  McClellan  sued  in  this  action  as  the  widow  of 
John  Potruff,  deceased,  for  her  dower  in  certain  lands  in 
Binbrook. 

The  defendants  pleaded  with  other  pleas  non-tenuerunt 
in  the  common  form  of  such  plea,  i.  e.  ^That^they  the  said 
tenants  are  not,  nor  is  either  of  them,  nor  at  the  time  of  the 
commencement  of  this  suit,  or  at  any  time  since  have  they 
or  either  of  them  been  tenants  thereof,  or  of  any  part  there- 
of, as  of  freehold,  &c.” 

John  Potruff,  sen.,  was  seized  of  the  premises  in  question, 
in  fee,  being  the  south  half  of  lot  6,  in  the  1st  concession  of 
block  5 in  Binbrook,  and  on  the  2nd  of  March,  1809,  he  made 
his  will,  devising  his  lands  among  his  children,  but  using  no 
Words  of  inheritance.  Simon  Potruff,  one  of  his  sons,  as- 
suming that  he  had  an  estate  in  fee  in  part  of  the  lands, 
aliened  in  fee  to  one  Aitkin,  who  died  having  devised  the 
premises  to  these  defendants  upon  certain  trusts. 

The  defendant  claimed  dower  in  that  land  as  being  the 
widow  of  John  Potruff,  jun.,  heir  of  his  father  John  Potruff, 
Simon  being  dead.  Aitkin  had  entered  and  was  possessed 
when  he  died,  and  his  devisees  entered  upon  his  death  and 
were  in  possession,  claiming  the  fee. 

The  jury  found  on  the  issue  of  non-tenuerunt  for  the  de- 
fendants— on  the  other  issue  for  the  plaintiffs. 

S.  Jarvis  obtained  a rule  for  a new  trial  on  the  law  and 
evidence ; and  for  misdirection  and  rejection  of  proper  evi- 
dence, and  of  affidavits.  Freeman,  of  Hamilton,  shewed 
cause. 
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Authorities  cited — Fitz.  N.  P.  148,  A. ; 3 Lev.  331  ; Co. 
Litt.  35,  A ; Eoper,  Husband  and  Wife,  389. 

Eo  BINSON,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  doubt  that  they  are  tenants  for  the  purposes 
of  this  action,  without  reference  to  the  comparative  good- 
ness of  their  title.  They  could  have  assigned  dower  which 
would  have  been  binding  at  least  upon  themselves,  and  the 
issue  on  the  plea  of  non-tenuerunt  should  have  been  found 
for  them. 

Fer  Cur — Eule  absolute. 


Bank  op  British  North  America  v.  Sherwood. 

Variance  between  deed  'pleaded  and  produced — collateral  securit'y. 
Where  the  defendant  set  up  a deed  as  made  between  A.  B.  of  the  one 
part,  and  The  Bank  of  British  North  America  of  the  other,  and  when 
produced  at  the  trial,  it  turned  out  to  be  a deed  made  between  A.  B. 
and  Mr.  Thqpias  Baton,  who  .was  afterwards  stated  in  the  body  of  the 
instrument  to  be  the  inspector  of  the  bank. 

Held  Per  Cur.  that  the  variance  was  fatal,  and  could  not  be  amended. 
Held  also,  that  the  deed  as  set  out  in  the  pleadings  in  this  case,  and 
given  below,  shewed  clearly  an  intention  on  the  part  of  the  bank  to 
take  it  as  collateral  security,  and  act  as  an  assignment  in  satisfaction 
of  the  notes. 

The  plaintiff  declared  on  a promissory  note  made  by  D. 
Bethune  on  the  24th  of  May,  1848,  to  D.  J.  Smith  or  order, 
for  200Z.,  at  three  months,  indorsed  by  payee  to  this  defen- 
dant and  by  him  to  the  plaintiff. 

Also  on  another  promissory  note  of  D.  Bethune,  made 
the  30th  of  May,  1848,  to  same  payee  or  order,  at  three 
months,  for  200?.,  indorsed  in  like  manner  by  the  defendant 
to  the  plaintiff. 

The  defendant  pleaded,  first  denying  Smith’s  indorsement 
and  his  own ; also  denying  notice  of  non-payment. 

In  another  plea  (the  8th)  the  defendant  pleaded  that  by 
agreement  between  the  plaintiffs  and  Bethune  without 
consent  of  this  defendant,  time  was  given  to  the  maker 
Bethune,  viz.,  one  month,  and  that  in  pursuance  of  such 
agreement,  Bethune  did  on  the  28th  of  July,  1848,  by  inden- 
ture assign  certain  shares  in  a steamboat  to  the  plaintiffs, 
with  a proviso  to  be  void  if  he  should  pay  the  notes  within 
one  month  after  they  should  fall  due^  and  that  Bethune  gave  ^ 
and  the  plaintiffs  received  the  indenture  so  given  for  and 
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on  account  of  the  said  notes  and  all  money  to  become  due 
thereon,  without  the  consent  of  the  defendant. 

In  another  plea  (the  9th)  the  defendant  pleaded  that  on 
the  28th  July,  1848,  Bethune  made  and  delivered  to  the 
plaintiff,  a certain  deed  by  which  he  covenanted  to  pay  the 
plaintiffs  the  sum  of  money  in  the  notes  mentioned,  at  a 
certain  time  in  the  said  indenture  mentioned;  and  that  the 
plaintiffs  accepted  and  received  the  said  indenture  from 
Bethune  in  full  satisfaction  and  discharge  of  the  said 
promissory  notes,  and  of  all  monies  to  become  due  for  or  in 
respect  of  the  same. 

In  another  plea  (the  10th)  the  defendant  pleaded,  that  on 
the  20th  July,  1848,  Bethune  made  and  delivered  lo  the 
plaintiffs  his  certain  deed  or  indenture,  whereby  he  did 
amongst  others  things,  grant,  bargain,  sell,  assign  and  con- 
vey to  the  plaintiffs  forty-two  shares  of  a certain  steamboat, 
called,  &c,,  and  that  the  plaintiffs  then  and  there  accepted 
the  same  shares  in  full  satisfaction  and  discharge  of  the 
said  promissory  notes,  and  of  all  monies  to  become  payable 
thereon. 

The  plaintiffs  replied  to  the  8th  plea  de  injuria. 

To  the  9th,  that  Bethune  did  not  make  and  execute  the 
indenture,  nor  did  the  plaintiffs  receive  the  same  in  satis- 
faction and  dischax'ge  of  the  promissory  notes.' 

To  the  10th,  that  the  shares  in  the  steamer  were  not  given 
or  received  in  satisfaction  and  discharge  of  the  notes. 

On  the  trial  of  these  issues,  when  the  indenture  intended 
to  be  pleaded  was  produced,  it  turned  out  to  be  an  inden- 
ture not  between  the  plaintiffs  and  Mr.  Bethune,  as  pleaded, 
but  between  one  Thomas  Baton,  said  to  be  the  inspector  or 
chief  officer  in  America  of  the  British  North  American 
Bank,  acting  on  their  behalf. 

It  was  objected  that  this  was  a fatal  variance.  The 
Chief  Justice  considered  that  it  was,  and  declined  giving 
leave  to  amend,  the  defendant’s  attorney  having  been  many 
days  before  apprised  of  the  Tact  in  regard  to  the  deed,  and 
having  omitted  to  make  any  application  to  amend,  though 
it  was  suggested  to  him  by  the  opposite  party  that  he  should 
do  so. 
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The  jury  were  told  that  the  plaintiffs  were  entitled  to 
their  verdict,  and  that  it  must  be  left  to  the  defendant  to 
apply  to  the  court  in  banc  for  a new  trial,  with  liberty  to 
amend  the  pleadings,  which  application  would  probably  be 
granted  or  refused  as  might  appear  just  under  all  the  cir- 
cumstances, for  that  it  might  then  be  shewn  in  the  affidavits 
filed  on  both  sides,  whether  the  indenture  in  question  was 
really  intended  between  the  parties  to  have  the  effect  of 
cancelling  the  notes,  or  merely  as  additional  and  collateral 
security. 

The  jury  found  for  the  plaintiffs  418?.  9s.  Hd. 

The  deed  which  was  relied  upon  as  relieving  the  defen- 
dant from  his  liability  upon  his  notes,  was  an  indenture 
made  the  28th  of  July,  1848*  between  Mr.  Bethune  (the 
maker  of  the  notes)  of  the  one  part,  and  Thomas  Baton,  of 
the  city  of  Montreal,  in  the  district  of  Montreal,  Esquire^  of 
the  other  part.  It  commenced  by  reciting  the  ownership 
by  Mr.  Bethune  of  ff  parts  of  the  steam  vessel  referred  to, 
that  “ he  was  indebted  to  the  Branch  of  the  Bank  of  British 
North  America,  in  Toronto,  in  3000?.,  or  thereabouts,  upon 
divers  bills  of  exchange  and  promissory  notes,  some  of  which 
had  matured  and  others  were  not  yet  due  ; and  that  he  re-* 
quested  the  said  Thomas  Baton,  the  inspector  of  the  said 
bank,  to  give  him  time  for  payment  of  the  same,  and  of  all 
future  liabilities  to  the  said  bank,  upon  the  security  of  the 
aforesaid  parts  or  shares  of  the  steamer,  which  the  said 
Thomas  Baton  had  agreed  to  do.” 

“ And  then  the  deed  witnessed  that  Mr.  Bethune  thereby 
assigned  and  transferred  unto  the  said  Thomas  Baton,  his 
executors,  administrators,  &c.,  all  the  said  claims,  &c.,  to 
hold  the  same  unto  the  said  Thomas  Baton,  his  executors, 
administrators  and  assigns,  to  the  only  proper  use,  benefit, 
and  behoof  of  the  said  Thomas  Baton,  his  executors,  admin- 
istrators and  assigns  forever,  subject  to  this  proviso  for 
redemption,  viz.,  that  if  the  said  D.  Bethune  should  pay  to 
the  said  branch  of  the  Bank  of  British  North  America  in 
Toronto,  or  their  assigns,  a??'sMc7i  sum  or  sums  of  money  as 
were  then  dr  should  at  any  time  or  times  thereafter  become 
due,  or  owing  from  the  said  D.  Bethune  to  the  said  bank,^ 
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in  Toronto,  whether  upon  hills  of  exchange,  promissory  notes ^ 
cheques,  or  otherwise,  however,  then  the  said  indenture 
should  be  absolutely  void  ; but  that  in  case  of  default  in  pay- 
ing all  such  sums  of  money  as  then  were  or  thereafter  might 
become  due,  as  aforesaid,  then  it  should  be  lav/ful  for  the  said 
Thomas  Paton,  his  executors,  &c.,  to  make  sale  of  the  said 
shares  by  public  auction  or  private  sale,  and  out  of  the  pro- 
ceeds  of  such  sale,  to  retain  to  and  for  the  use  of  the  said 
bank,  the  principal  monies  and  interest  thereby  intended  to  be  se- 
cured, which  should  be  due  and  owing  to  the  said  bank,  and 
all  costs  and  expenses,  &c.,  and  to  pay  over  the  residue  to 
the  said  J).  Bethune. 

“Mr.  Bethune  then  covenanted  with  the  said  Thomas 
Paton,  his  executors,  &c.,  that  he  would  well  and  truly  pay 
to  the  Branch  Bank,  &c.,  all  sum  and  sums  of  money  secured 
or  intended  to  be  secured  by  these  presents,  in  the  manner 
hereinbefore  mentioned,  adding  covenants  for  title,  for  quiet 
enjoyment  by  the  said  Thomas  Paton,  his  executors,  &c,,  at 
all  times  after  default  should  have  been  made  in  payment  of  the 
sum  or  sums  of  money  hereby  secured  or  intended  so  to  be, 
and  for  further  assurance,  to  the  said  Thomas  Paton,  his  exe- 
cutors, &c. 

“And  it  was  stipulated  in  conclusion,  that  until  default 
should  bo  made  by  the  said  D.  Bethune  in  payment  of  the 
said  sum  or  sums  of  money  thereinbefore  mentioned,  dr  some 
part  thereof,  it  should  be  lawful  for  the  said  D.  Bethune  to 
retain  possession  of  the  said  shares,  &c.” 

The  deed  was  executed  by  Mr.  Bethune  only. 

By  our  provincial  statute  '7  Wm.  lY.,  ch.  34,  sec.  1,  it  is 
enacted  that  all  actions  on  behalf  of  the  B.  A.  Bank  may 
be  brought  in  the  name  of  any  of  the  local  directors  or  of  the 
managers  of  the  company  in  the  province. 

Sherwood,  Q.  0.,  obtained  a rule  for  a new  trial,  on  the 
ground  of  misdirection  and  for  the  rejection  of  legal  evidence. 
A.  Wilson  shewed  cause. 

The  case  cited  on  the  argument  were — 3 M.  & Gr.  213, 
258,  ISO]  4.  Q.  B.  E.  182;  2 Bing.  K C.  693  ; 2 Car.  & 
Kir.  3^2;  4 M.  & Gr.  68  ; 4 C,  & P.  22;  9 0.  & P.  786; 
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3B.  &C,  208;8T.E.  168;  4M.&S.470;  1 Campb.  ^0 ; 4 
T.  R G16;  1 B.  & B.  442  ; 2 Mod.  211 ; Dyer  211. 

Eobinson,  0.  J.,  delivered  the  judgment  of  the  court. 

We  think  this  case  is  too  plain  to  admit  of  doubt.  In  the 
first  place,  as  to  the  objection  that  the  deed  produced  did  not 
support  the  pleas,  it  is  clear  that  it  did  not.  The  defendant 
set  up  a deed  as  made  by  Mr.  Bethune  of  the  one  part,  and 
the  Bank  of  British  North  America  on  the  other, — whereas 
when  produced,  it  turned  out  to  be  a deed  made  between 
Mr.  Bethune  and  a Mr.  Thomas  Baton  who  was  afterwards 
stated  in  the  body  of  the  instrument  to  be  inspector  of  the 
bank. 

The  case  of  Ankerstein  v.  Clark,  4 T.  E.  616,  may  seem 
at  first  to  give  some. support  to  this  way  of  slating  the 
instrument;  but  the]distinction  between  the  cases  is  plain: 
there  the  bond  was  made  to  the  husband  and  wife,  and 
was  declared  upon  as  if  made  to  the  husband  alone.  The 
court  held  it  was  not  a fatal  variance,  for  that  the  husband 
was  entitled  to  sue  alone  on  the  bond.  We  must  consider, 
however  that  the  statement  in  that  case  was  true  as  far  as 
it  went,  for  the  bond  was  made  to  the  husband.  It  was  only 
like  the  common  case  of  suing  one  of  several  makers  of  a 
promissory  note,  not  noticing  the  others,  which  the  courts 
have  always  held  is  no  variance  orr  a plea  of  non  fecit,  be- 
cause it  is  true  that  the  person  sued  did  make  the  note,  and 
the  non-joinder  of  the  other  makers  can  only  be  taken  ad- 
vantage of  by  pleading  in  abatement. 

But  in  the  case  before  us,  the  stating  the  deed  to  be  made 
between  Mr.  Bethune  and  the  B.  N.  A.  Bank,  is  matter  of 
description,  and  it  must  at  least  be  accurate  so  far  as  it 
goes.  The  case  of  Hoar  v.  Mill,  4 M.  & Sel.  472,  is  a very 
strong  authority  on  that  point.  If  this  were  not  a fatal  vari- 
ance, then  every  deed  made  to  a trustee  might  be  pleaded 
as  if  made  to  the  cestui  qui  trust,  which  would  certainly  not 
be  according  to  its  legal  effect. 

But  independently  of  this  objection,  the  effect  of  the  deed 
is  not  truly  set  out.  It  does  not  support  the  8th  plea,  which 
avers  that  it  contained  a proviso  that  Bethune  should  pay 
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the  notes  'hoithin  one  month  after  they  should  fall  due,”  but 
the  deed  contains  nothing  of  the  kind. 

Then  the  9fch  plea  avers,  that  by  the  deed  Bethune  cove- 
nanted to  pay  the  several  sums  of  money  mentioned  in  the 
notes,  at  a certain  time  in  the  said  indenture  mentioned ; but 
the  indenture  appoints  no  time  for  paj^ing  the  monies  to 
fall  due  on  the  notes,  but  expressly  leaves  the  money  to  be 
paid  according  to  the  terms  of  the  notes  themselves. 

Then  upon  the  10th  plea,  the  defendant  also  clearly 
failed,  for  the  issue  on  that  plea  made  it  necessary  to  shew 
such  an  assignment  given  and  received  as  is  pleaded  in 
that  plea,  which  certainly  was  not  shewn,  but  an  assign- 
ment to  a different  party,  though  to  the  use  of  the  plaintiffs, 
in  a qualified  sense,  that  is,  to  hold  as  a security  and  not 
as  property  conveyed  in  satisfaction  and  discharge  of 
the  debt. 

Upon  the  latter  point  in  the  case,  there  can  be  nothing 
more  clear  than  that  the  deed  was  a mere  collateral  secur- 
ity, and  not  an  assignment  in  satisfaction. 

The  plain  object  of  it  was  not  to  interfere  with  any  of 
the  outstanding  securities,  but  to  leave  them  to  be  paid  at 
maturity,  according  to  their  tenor.  There  is  an  expression 
in  the  recital  about  an  intention  to  give  time,  but  it  is  clear 
that  no  time  is  given  in  fact,  nor  was  intended  to  be  given, 
and  that  the  deed  was  a more  collateral  security  to  back 
the  notes  and  bills,  which  were  to  be  kept  alive,  It  can  be 
nothing  else,  for  it  mentions  no  certain  sum,  and  expressly 
leaves  the  securities  in  force  and  payable,  according  to 
their  terms. 

The  deed  is  not  quite  consistent  in  itself,  for  it  speaks  as 
if  thele  were  some  sums  already  due,  and  yet  says,  if 
default  shall  he  made  in  paying  any  of  the  sums,  Mr.  Baton 
may  sell  the  shares,  when,  in  fact,  there  was  already  a 
default,  so  that  the  power  of  sale  under  the  deed  attached 
at  once.  The  two  notes  sued  on  in  this  action  were  neither 
of  them  yet  due,  but  the  deed  left  Mi*.  Bethune  and  all  other 
parties  clearly  liable  upon  them,  according  to  their  terms, 
&c.  So  far  from  giving  time,  the  object  clearl}^  was,  to 
let  Mr.  Baton  come  in  at  any  moment  when  circumstances 
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might  make  it  advisable,  and  take  possession  of  the  shares 
in  the  boat;  for  the  instrument  shewed  that  there  was  a 
default  incurred  at  the  moment  of  its  execution. 

It  is  impossible  to  couQeive  a clearer  case  of  security  be- 
ing merely  collateral,  and  not  intended  to  interfere  with  the 
oxecLitiori  of  the  original  contract. 

Per  Cur. — Eule  discharged. 


The  Queen  v.  Jarvis,  Sheriff,  in  the  case  of 
Boss  v.  CoXALL  ET  AL. 

Sheriff's  liability  for  not  returning  a writ  oj  fi.  fa.  till  ruled  to  do  so. 
The  court  will  not  fix  a sheriff  with  the  debt  merely  because  he  has  not 
returned  a writ  of  fi.  fa.  until  after  he  has  been  ruled  to  do  so,  The 
plaintiff’  in  execution  will  be  left  to  his  remedy  by  action  against  the 
sheriff. 

Qum'e — Can  a judge  in  chambers  pass  judgment  upon  a sheriff  for  con- 
tempt, under  our  statute  7 Vic.  ch.  33,  after  the  object  of  the  statute 
has  been  attained,  viz.,  the  return  of  the  writ  of  fi.  fa.  ? 

On  the  25th  of  November,  1848,  a fi.  fa.  against  goods 
was  placed  in  the  sheriff’s  hands,  in  Boss  v.  Coxall  et  ah, 
returnable  1st  Hilary,  1849,  and  Severs,  a bailiff,  was  sent 
by  the  sheriff  to  execute  it;  and  on  going  to  seize  certain 
goods,  supposed  to  be  theirs,  one  James  Coxall  came  and 
-claimed  them  as  his  property;  notice  of  this  claim  was 
given  to  the  plaintiff’s  attornej^,  Mr.  Holland,  and  a bond 
of  indemnity  was  asked  for.' 

Mr.  Holland  agreed  to  furnish  such  bond,  and  therefore, 
with  his  assent,  nulla  hona  was  returned  to  the  fi.  fa. ; and 
nn  alias  fi.  fa.  was  issued  and  given  to  the  sheriff  10th 
February,  1849,  returnable  last  of  Hilary,  indorsed  to  levy 
70h  Ss.  lOd.  with  interest  on  681.  Os.  lOd.  from  23rd  Nov- 
ember preceding,  with  sheriffs  fees. 

In  consequence  of  no  sufficient  bond  of  indemnity  being 
given  before  the  writ  was  returnable  (as  the  sheriff  says  he 
is  informed  and  believes).  Severs  did  not  act  upon  the  writ 
before  its  return.  When  a bond  was  furnished,  it  was  so 
: shortly  before  the  return  that  Severs  informed  Mr.  Holland 
it  was  impossible  for  him  to  act  on  that  writ,  and  requested 
that  a new  writ  might  be  taken  out,  on  which  any  goods  of 
the  defendants  might  be  immediately  seized.  Mr.  Holland 
declined  doing  this,  and  ruled  the  sheriff  to  return  the  writ. 
The  sheriff  having  made  no  return  when  the  rule  expired. 
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an  attachment  issued  against  him,  and  subsequently  a 
habeas  corpus,  under  which  he  was  brought  by  the  coroner 
before  Mr.  Justice  Macaulay,  in  chambers,  and  was  allowed 
to  give  bail  to  answer  interrogatories.  He  was  examined 
before  the  master,  and  the  above  is  the  substance  of  his 
answers ; and  he  added  that  the  two  defendants,  S.  & T. 
Ooxall,  had  not,  nor  had  either  of  them,  to  his  knowledge, 
during  the  currency  of  either  of  the  writs  of  fi.  fa.,  any 
goods  or  chattels  other  than  those  claimed  by  James  Coxall, 
for  selling  which  the  plaintiff’s  attorney  undertook  to  in- 
demnify him,  the  sheriff,  and  that  he  had  not  seized  any 
goods  under  either  of  the  said  writs. 

These  answers  were  made  by  the  sheriff  20th  April,  1849, 
and  were  corroborated  by  an  affidavit  of  the  bailiff  Severs, 
who  swore  that  it  was  on  the  last  day  of  Hilary  term  that 
Mr.  Holland  produced  a sufficient  bond  of  indemnity;  that 
he  could  not  then  go  to  execute  the  writ,  as  the  defendant’s 
residence  was  ten  miles  off;  and  being  the  last  day  of  term, 
he  had  other  things  which  he  was  bound  to  attend  to,  and 
that  he  pressed  Mr.  Holland  to  take  out  a new  writ,  and 
it  should  be  executed  the  next  week. 

These  interrogatories  and  answers  being  referred  to  the 
master  for  his  report,  on  28th  April,  he  reported  the  sheriff 
in  . contempt  for  not  having  returned  the  writ  as  directed  by 
the  rule;  but  he  added,  in  his  report,  ‘ffhe  said  sheriff  now 
returns  the  said  writ  ot  alias  fieri  facias,  and  the  same  is  of 
record  upon  the  files  of  this  court.” 

Upon  this  report  of  the  master,  the  sheriff  was  brought 
before  the  Chief  Justice,  in  chambers,  on  a notice  which  he 
directed  to  be  given  to  him  ; and  the  plaintiff’s  attorney 
pressed  for  judgment  upon  the  contempt,  evidently  contem- 
plating that  the  sheriff  would  not  be  relieved  except  on 
terms  of  satisfying  the  execution. 

But,  1st,  the  Chief  Justice  hesitated  on  the  point  whether 
our  statute  7 Yic.  ch.  33,  contemplated  that  a single  judge 
sitting  in  chambers  out  of  court  should  pass  judgment  upon 
the  sheriff  for  a contempt,  after  that  which  appears  to  be  tho 
object  of  the  statute  had  been  attained,  namely,  the  enforc- 
ing the  return  of  the  writ;  and  as  there  had  been  no  instance 
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yet  of  a formal  judgment  for  the  contempt  being  passed 
in  vacation,  he  thought  it  better  to  forbear  taking  that 
final  step,  till  the  effect  of  the  statute  in  this  respect,  had 
been  considered  by  all  the  judges. 

2ndly.  It  did  not  appear  to  him,  that  he  ought  at  any  rate 
to  fix  the  sheriff  with  the  debt  under  the  facts  of  this  case. 

He,  therefore,  on  the  11th  of  May,  1849,  made  an  order, 
that  on  the  sheriff’s  paying  the  costs  of  the  rule  to  return 
the  writ,  and  all  subsequent  costs  incurred  thereon,  to  the 
plaintiff’s  attorney,  he  should  be  allowed  to  enter  into 
recognizance  to  appear  in  court  on  the  first  day  of  next  term 
(Easter),  to  receive  the  judgment  of  the  court  for  his  con- 
tempt, and  that  upon  giving  such  recognizance  he  should 
be  discharged  from  the  custody  of  the  coroner  (the  writ  of 
fi.fa.  having  been  returned.) 

Hagarty  accordingly  moved  for  judgment. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff’s  attorney  (Mr.  Holland)  made  an  affidavit 
stating  a case  which  appears  to  shew  great  and  vexatious 
neglect  and  impropriety  of  conduct  on  the  part  of  the  deputy 
sheriff  and  the  bailiff  in  acting  upon  the  fi.  fa.  and  alias^ 
and  although  nothing  wrong  is  imputed  to  the  sheriff  in  the 
matter,  it  has  been  pressed  upon  us,  that  as  the  plaintiff  in 
the  cause  has  probably  lost  the  means  of  collecting  his  debt, 
in  consequence  of  the  goods  which  had  been  seized  having 
been  disposed  of  in  the  meantime,  we  should  not  relieve  the 
sheriff  from  custody  upon  this  attachment  on  any  other  con- 
dition thad  his  paying  the  debt  and  costs. 

There  are,  no  doubt,  many  instances  of  that  course  being 
taken,  where  the  sheriff  has  failed  to  bring  in  the  body 
after  returning  cepi.corpus^  because  there,  when  the  sheriff 
has  let  the  defendant  out  of  custody  without  taking  a bail 
bond,  the  plaintiff  has  lost  the  security  for  the  recovery  of 
his  debt,  and  his  action  has  been  rendered  fruitless.  But  no 
instance  has  been  shewn  us  of  the  sheriff  being  fixed  with 
the  debt,  merely  because  he  did  not  return  a writ  of  fi.  fa.. 
until  after  he  had  been  ruled  to  do  so. 

The  object  of  the  rule  is  to  compel  a return,  by  which  the 
sheriff  knows  he  must  abide,  and  upon  which  the  plaintiff  in 
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the  suit  has  his  remedy,  if  it  be  false.  In  this  case  the  goods 
seized  were  either  the  goods  of  the  debtor,  or  they  were  not. 
If  they  were  not,  and  if  the  debtor  had  no  other  goods,  then 
the  return  is  true,  and  no  other  injury  has  been  done  to  the 
plaintiff  by  the  sheriffs  delay  than  the  trouble  and  costs  of 
comjDelling  the  return  of  the  writ.  If,  on  the  other  hand, 
the  goods  which  had  been  seized  (as  it  is  asserted)  were  the 
goods  of  the  debtor,  or  if  he  had  other  goods,  of  which  the 
sheriff  had  notice,  then  the  plaintiff  has  the  remedy  which 
all  other  suitors  have,  by  an  action  against  the  sheriff  upon 
the  return,  which  we  must  assume  to  be  a perfectly  adequate 
remedy.  We  can  administer  justice  upon  no  other  principle. 
We  cannot  try  upon  affidavit  the  question  of  property  in  the 
goods  seized,  or  take  upon  ourselves  to  determine  summar- 
ily, whether  the  defendant  had  or  had  not  such  amount 
of  goods  liable  to  seizure  as  would  have  satisfied  the  writ, 
(2  Dowl.  86.)  Upon  the  same  principle  on  which  we  should 
fix  the  sheriff  with  this  debt  of  70^.  for  not  promptly 
making  his  return  upon  a writ  of  fl.  fa.,  we  should  in  a 
similar  case  fix  him  with  a debt  of  *700^.,  if  the  writ  had 
been  indorsed  for  that  amount. 

The  injury  of  delay  cannot  be  supposed  in  such  a case  to 
be  equivalent  to  the  loss  of  the  debt:  there  is  no  necessary 
proportion  or  connection  between  the  one  and  the  other. 
It  depends  upon  what  was  actually  done,  and  what  could 
have  been  done  under  the  writ ; in  other  words,  on  there 
being  goods  to  satisfy  it.  If  it  were  right  to  take  mere 
delay,  however  vexatious,  irrespective  of  that  consideration, 
to  be  a ground  for  fixing  the  sheriff  with  the  debt,  then  we 
should  see  that  consequence  following  in  practice,  when- 
ever the  sheriff  neglected  returning  the  writ  till  he  had  been 
compelled  to  do  so.  If  we  must  have  regard  to  the  con- 
sideration of  what  the  plaintiff  has  suffered  b}^  the  delay 
(and  it  is  unjust  to  act  on  any  other  principle),  then  we 
must  leave  the  fact  to  be  established  in  the  proper  manner, 
by  an  action.  The  plaintiff’s  counsel  has  not  been  able  to 
furnish  us  with  a single  instance  of  such  a course  being 
taken  as  is  pressed  upon  us  in  this  case. 

It  is  intimated  that  from  some  cause  the  remedy  by  action 
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cannot  be  looked  to  as  likely  to  afford  redress,  whatever 
verdict  might  be  obtained  on  it. 

We  cannot  assume  that,  but  are  bound  to  assume  the 
contrary.  The  statute  law  of  the  province,  as  regards 
security  to  suitors  against  misconduct  or  default  of  sheriffs, 
is  such,  that  we  cannot  reasonablj^  entertain  a surmise  that 
a party  cannot  obtain  satisfaction  for  any  such  default  which 
he  can  establish. 

If  he  does  not, it  must  be  because  either  the  suitor  himself 
is  wanting  in  dilligence,  or  because  the  provisions  of  the  act 
are  neglected  in  some  particular  which  does  not  rest  with 
this  court. 

The  immediate  object  of  this  attachment  has  been  obtain- 
ed— the  sheriff  has  returned  the  writ;  and  we  see  no  other 
course  proper  for  us  to  take,  where  no  intentional  wrong  is 
imputed  to  the  sheriff,  than  to  direct,  as  we  now  do,  that  he 
be  discharged,  on  paying  any  such  further  costs  as  the 
plaintiff  has  been  put  to  on  the  attachment  since  the  order 
was  made  in  chambers. 

JPer  Cur. — Sheriff  discharged  on  payment  of  costs. 


Church  qui  tam  v.  Eichards. 

Billiard  Tables — Duty  imposed  on  by  Town  of  London,  under  Act  oj  In* 
corporation — Provincial  duty — Recovery  of  Penalty-^in  what  form 
of  action — Sujfciency  of  averments  in  declaration. 

Held  per  Cur. — That  a by-law  of  the  corporation  of  London,  passed  un- 
der the  authority  of  the  statute  10  & 11  Vic.  ch.  48,  and  providing 
“that  every  owner  of  a billiard  table,  shall  pay  lOZ.  per  annum  for  a 
license  to  keep  the  same,”  had  not  the  effect  of  abrogating  the  duty 
imposed  on  billiard  tables  by  the  provincial  act  50  Geo.  III.  chap.  6, 
but  must  be  considered  as  a regulation  superadded  for  the  purposes 
of  the  town  of  London. 

Held  also — That  an  action  of  debt  would  lie  for  the  penalty,  on  the 
statute  50  Ge©.  III.  chap.  6. 

Held  also — That  in  an  action  for  the  penalty,  it  need  not  be  averred  that 
the  defendant  had  not  paid  the  penalty.  Also — That  it  need  not  be 

averred  in  the  declaration,  that  the  defendant  kept  the  table  without 
having  first  obtained  a license  from  the  inspector  of  licenses — that  he 
did  so  without  having  first  obtained  a license,  is  sufficient.  Also — 
That  it  need  not  be  averred  that  the  offence  was  committed  after  the 
29th  September,  1810. 

Semble — That  the  statut^es  3 Vic.  ch.  9,  sec.  9,  and  3 Vic.  chap.  20,  do 
not  apply  to  any  person  merely  setting  up  and  keeping  a billiard 
table  for  hire,  not  being  at  the  same  time  a keeper  of  an  inn  or  a house 
of  public  entertainment. 

The  j^laintiff  sued  in  debt  for  a penalty,  under  the  stat. 
50  G-eo.  III.  ch.  6 ; and  declared,  that  the  defendant  bore- 
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tofore,  viz.,  on  12th  June,  1848,  at  &c.,  had  in  his  ^Dosses- 
sion,  custody  and  power  a billiard  table  set  up  and  kept  by 
him  for  hire  and  gain,  without  having  first  obtained  a 
license  to  keep  the  same,  against  the  form  of  the  statute, 
&c.,  whereby  and  by  force  of  the  statute,  &c.,  the  defendant 
had  forfeited  for  his  said  offence  the  sum  of  100^.,  and  an 
action  had  accrued  to  the  plaintiff,  who  sued  as  aforesaid, 
to  demand. from  the  defendant  for  himself  and  the  Queen 
1001. 

The  defendant  pleaded  7iil  debet  “ by  stat.” 

Yerdict  for  plaintiff,  100^. 

Becher,  of  London,  obtained  a rule  for  a new  trial  for 
misdirection,  the  reception  of  improper  evidence,  and  on 
the  law  and  evidence.  J.  Duggan  shewed  cause.  The 
authorities  cited  were — 50  Geo.  III.  chap.  6,  sec.  2 ; 3 Yic. 
chap.  9;  10  & 11  Yic.  chap.  48,  secs.  1,  26;  Hob.  198;  2 
Saund.  131;  6 Taunt.  140;  4 IJ.  0.  E.  365;  1 Saund,  309, 
note  5. 

The  several  objections  urged  in  banc  will  be  found  taken 
up  one  by  one  as  they  arose,  in  the  following  judgment  of 
the  court. 

Eobinson,  C,  J.,  delivered  the  judgment  of  the  court. 

The  statute  50  Geo.  III.  ch.  6,  imposes  a charge  or  duty 
of  40?.  yearly  upon  every  person  having  in  his  possession, 
custody  or  power  any  billiard  table  set  up  for  hire  or  gain, 
without  having  first  obtained  a license  for  that  purpose 
from  the  Inspector-General  of  the  Province;  for  which 
license  he  is  to  pay  a duty  of  40?. 

The  statute  then  enacts  that  if  any  person  shall,  after  the 
29th  May,  1810,  have  in  his  possession,  custody  or  pow.er 
any  billiard  table,  set  up  for  hire  or  gain,  directly  or  indi- 
rectly, without  having  first  obtained  such  license,  such 
person  shall  forfeit  and  pay  the  sum  of  100?., to  be  recovered 
by  action  of  debt, bill  plaint,  or  information  in  his  Majesty’s 
Court  of  King’s  Bench  in  this  province. 

The  duty  imposed  is  appointed  by  the  act  to  be  paid  to 
the  Eeceiver-General  of  the  province,and  towards  the  support 
of  the  civil  government  thereof.  And  the  statute  directs  that 
one  moiety  of  the  forfeitures  and  penalties  that  may  be  in- 
curred under  its  provisions,  shall  be  paid  to  the  Eeceiver- 
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General,  for  the  use  of  his  majesty,  and  the  other  moiety  to 
the  person  who  shall  pay  for  the  same.'' 

By  the  3rd  Vic.,  eh.  9,  sec.  9,  it  is  declared  to  be  necessary 
to  adord  greater  facilities  for  the  conviction  of  persons 
having  or  keeping  a billiard  table  without  taking  a license, 
and  it  is  enacted,  “that  every  keeper  of  an  inn,  alehouse? 
ordinaiy  or  recess,  and  every  other  person  who  shalt  keep 
a house  of  entertainment,  resort  or  boarding,who  shall  have 
or  keep  a billiard  table  in  such  house,  out-house  or  room  or 
building  connected  with  or  attached  thereto,  and  for  the 
keeping  or  having  of  which  billiard  table  a license  shall  not 
have  been  obtained,  according  to  the  provisions  of  50  Geo, 
III.,  ch.  6,  shall,  upon  complaint  made  by  the  inspector  of 
the  district,  or  any  other  person,  to  any  justice  of  the  peace, 
be  liable  to  be  convicted,  upon  such  complaint,  by  two  or 
more  justices,  who  may  award  execution  thereon,  according  to 
the  provisions  of  the  before  recited  act;  any  law  to  the 
contrary  notwithstanding.  And  it  is  further  provided,  that 
incase,  after  conviction, the  penalty  cannot  be  recovered  for 
want  of  property,  either  of  the  justices  convicting  may  com- 
mit the  offender  fo  the  gaol  for  one  month,  unless  the  fine 
and  costs  shall  be  sooner  paid. 

By  stat.  3 Vic.  ch.  20,  sec.  10,  it  is  recited,  that  the  pay- 
ment of  the  duty  imposed  on  billiard  tables  by  the  50  Geo. 
III.  had  been  evaded ; and  it  is  enacted,  that  every  keeper  of 
of  an  inn  or  house'  of  entertainment,  who  shall  have  and 
keep  a billiard  table  in  such  house  or  building  attached 
thereto,  shall  be  subject  as  by  the  said  act  is  directed. 

By  the  statute  10  & 11  Vic.  ch.  48,  which  forms  the  pres- 
ent charter  of  the  Town  of  London,  it  is  provided,  in  the 
25th  clause,  among  the  other  matters  over  which  control  is 
given  to  the  mayor  and  town  council,  that  they  may  pass 
by-laws  for  regulating  or  suppressing  all  public  billiard 
tables;  and  further,  that  they  may  impose  a duty  on  all  ball 
alleys  or  other  means  of  gambling  within  the  said  Town. 

Under  this  general  authority  the  town  council  of  London 
made  a by-law,  27th  January,  1848,  providing  that  every 
owner  or  keeper  of  a billiard  table  should  pay  10^.  per 
annum  for  a license  to  keep  the  same,  and  under  this  law 
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ia  license  was  granted,  on  the  30th  March,  1848,  to  one 
William  Hatelie  to  keep  and  use  the  billiard  table  in  ques- 
tion in  his  house  in  the  court  house  square,  for  one  year  from 
1st  March,  1848. 

It  was  contended  at  the  trial,  that  this  was  all  the  license 
now  required  by  law,  for  that  the  duty  imposed  by  the  cor- 
poration took  the  place  of  that  imposed  by  50  Geo.  III.,  ch. 
.6 ; but  it  is  clear,  in  our  opinion,  that  the  provincial  duty 
still  continues,  and  that  this  license,  required  by  the  corpo- 
ration to  be  taken  out  under  the  by-law,  is  merely  a reg- 
ulation superaddedfor  the  purposes  of  the  town,  which  has 
not  the  effect  of  abrogating  the  other. 

We  consider  also,  that  the  action  of  debt  for  the  penalty 
clearly  lies  on  the  statute  50  Geo,  III.,  ch.  6,  the  act  giving 
one-half  of  the  penalty  to  her  Majesty,  and  the  other  half  to 
the  person  who  shall  sue  for  the  same,  and  providing,  in  the 
third  clause,  that  an  action  of  debt  may  be  brought  for  it. 

The  evidence  shewed  clearly  that  the  offence  was  commit- 
ted in  the  district  of  London ; and  the  record  shewed  that 
the  action  was  instituted  in  time. 

As  to  the  objection,  that  it  is  not  averred  that  the  defen- 
dant had  not  paid  the  penalty,  the  case  of  Baldwin  quitam 
v.  Henderson  in  this  court,  (4  U.  C.  E.  365,)  is  in  point 
against  the  defendant.  And  we  think  that  the  declaration, 
charging  the  offence  as  it  does  in  the  words  of  the  statute 
cannot  be  held  to  be  insufficient  after  verdict. 

It  might  have  been  more  formal,  to  have  averred  that  the 
defendant  kept  the  table  without  having  first  obtained  a 
license  from  the  ins'peetor  of  licenses  ’,  but  the  allegation, 
that  the  defendant  kept  the  table  without  having  first  ob- 
tained a license  contrary  to  the  form  of  the  statute,  is  suffici- 
ently certain. 

It  is  not  a fatal  exception,  we  think,  that  the  declaration 
does  not  ex;pressly  state  that  the  offence  was  committed  after 
the  29th  Sept.  1810. — 1 Saund.  305,  note  5.  And  we  see  no 
defect  in  the  declaration,  for  which  we  should  arrest  the 
judgment.  Although  general  in  its  mode  of  charging  the 
offence,  it  follows  the  words  of  the  statute,  and  has  not  been 
demurred  to. 
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As  to  the  competency  of  Hatelie  to  be  a witness,  we  see 
no  ground  for  questioning  it.  We  have  no  right  to  assume 
that  he  has  transgressed  the  law,  and  if  he  has,  the  recovery 
against  this  defendant  cannot  exempt  him  from  answering 
for  it. 

But  then  we  have  to  consider  how  the  later  provincial 
statutes  which  have  been  referred  to  affect  this  matter.  I 
mean  the  3 Yic.  ch.  9,  see.  9,  and  3 Yic.  ch.  20.  It  is 
rather  strange  that  two  such  statutes  should  have  passed 
in  the  same  year  ; and  they  certainly  are  not  carefully 
framed. 

The  provisions  in  those  acts  seem  to  be  directed  only 
against  any  keeper  of  an  inn  or  house  of  public  entertain- 
ment or  resort,  who  shall  have  or  keep  in  his  house  an  un- 
licensed billiard  table.  They  do  not  seem  to  apply  to  any 
person  merely  setting  up  and  keeping  the  billiard  table  for 
hire,  not  being  at  the  same  time  a keepei;of  an  inn  or  house 
of  public  entertainment,  and  this  seems,  on  the  evidence,  to 
have  been  the  situation  in  which  this  defendant  stood. 

If  the  3 Yic.  ch.  9,  sec.  9,  took  in  the  case  of  this  defen- 
dant, then  the  consequence  would  be,  that  he  would  bo  liable 
to  be-  convicted  in  the  same  penalty  of  100?.,  (though  the 
statute  is  ill  drawn  and  obscure  in  that  respect)  by  a much 
more  summary  mode  of  proceeding.  Whether  such  pro- 
vision for  summary  prosecution  would  be  cumulative  mere- 
ly, or  would  be  taken  to  supersede  the  proceeding  by  action 
in  this  court,  given  by  the  50  Geo.  III.  ch.  6,  would  then  be 
a question,  which,  however,  we  need  not  now  consider. — 2 
Burr.  1040 ; 3 T.  E.  442 ; 5 T.  E.  542. 

As  to  the  argument,  that  the  defendant  did  not  mean  to 
offend  against  the  law,  and  that  he  supposed  that  the  stat. 
50  Geo.  III.  was  in  force  within  the  town  of  London,  the 
defendant  must  be  left  to  urge  that  in  other  quarters. 
We  can  only  deal  in  this  action  with  the  legal  questions, 
and  we  see  no  ground  on  which  we  can  pronounce  the  ver- 
dict to  be  against  law. 


Per  Cur, — Eule  discharged. 
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Gas  Company  v.  Eussell. — Davis. — O’Heill  et  al. — 
Blue. — ^Kissock. — Nicolls. 

Gas  Company  of  Toronto — Liability  of  Stockholders,  in  an  action  of  debt, 
under  11  Vic.  ch.  IJi-,  to  pay  calls  made  by  the  secretary  of  the  com- 
pany in  pursuance  merely  of  a resolution  adopted  by  the 
directors  before  the  passing  of  the  act. 

The  Gas  Company  in  Toronto  sued  stockholders  A.  B.  C.  D.  in  separate 
actions  of  debt,  founded  upon  the  statute  11  Vic.  ch.  14.  This  statute 
related  to  such  action  only  as  might  be  brought  for  the  recovery  of 
money,  which  ‘ ‘should  from  time  to  time  be  called  for  by  the  Directors 
of  the  said  company  (that  is,  of  the  company  incorporated  by  the  sta- 
tute), under  and  by  virtue  of  the  powers  and  directions  of  that  actf  It 
was  proved  in  evidence  at  the  trial,  that  the  secretary  of  the  company, 
acting,  under  a resolution  merely  of  the  directors,  passed  before  the 
statute  11  Vic.  ch.  14,  came  into  force,  notified  the  stockholders  that 
a call  of  10  per  cent,  would  be  made  on  the  1st  May,  June,  July,  and 
August.  Held Cur.,  that  as  upon  this  evidence  these  calls  could 
not  be  said  to  be  “made  by  the  directors  of  the  company,  acting  under 
and  by  virtue  of  the  power  and  directions  of  that  act,  the  company  could 
not  sustain  their  action  upon  the  statute. 

Semble — That  it  is  not  a resolution  of  the  directors  to  make  a call  upon 
the  stockholders,  which  constitutes  the  call — but  the  notice  or  adver- 
tisement of  the  call  itself. 

Semble — That  where  an  act  says,  “that  no  instalment  shall  be  called  for 
except  after  the  lapse  of  one  calendar  month  from  the  time  when  the 
last  instalment  was  called  for,”  calls  made  for  1st  May,  June,  July, 
and  August,  would  be  illegally  made. 

Quaere  also,  whether  the  four  calls  could  regularly  be  made  at  one  time. 

Toronto  Gas  Company  v.  Eussell. 

Appeal  from  the  District  Court  of  the  Home  District. 

The  action  in  this  case  was  debt. 

Pleas : nunquam  indebitatus. 

2.  That  the  defendant  was  not,  nor  is,  a holder  of  the 
shares,  or  any  of  them,  in  the  manner  and  form  alleged. 

The  claim  was  for  10^.  6s.,  for  yfve  calls  on  two  shares, 
‘‘each  call  not  exceeding  21.  10s.  on  each  share.” 

It  appeared  in  evidence,  that  five  calls  were  made  ; that 
the  first  call  was  made  on  the  29th  of  October,  1847,  of  five 
per  cent.,  on  subscription  ; that  on  the  29th  of  March,  1848, 
it  was  resolved  tl\at  the  following  instalments  be  called  in, 
viz. : — 

“ 10  per  cent,  on  the  1st  of  May, 

10  “ “ 1st  of  June, 

10  ‘‘  “ 1st  of  July, 

10  “ “ 1st  of  August, 

and  that  the  Secretary,  upon  receipt  of  official  authority,  be 
instructed  to  notify  the  stockholders  of  the  above  in  the 
city  papers,  as  provided  for  in  the  bye-law. 

(Signed)  “ John  Watson,  Manager,” 
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That  on  the  23rd  March,  1848,  the  act  passed  : that  there 
was  no  general  meeting  of  shareholders  afterwards  before 
this  action  was  brought ; that  on  the  28th  of  March,  1848, 
the  following  notice  was  inserted  (dated  15th  March)  in 
these  words: — 

notice. 

The  Consumers'  Gas  Company  of  Toronto^  incorporated  by 
act  of  Parliament. 

i^otice  is  hereby  given,  that  instalments  on  the  capital 
stock  of  the  Consumers’  Gas  Company  of  Toronto  have 
been  called  in,  payable  as  follows  : — 10  per  cent,  on  the  1st 
of  .May,  1848 ; 10  per  cent,  on  the  1st  of  June,  1848  ,*  10 
per  cent,  on  the  1st  of  July,  1848  ; 10  per  cent,  on  the  1st 
of  August,  1848.  These  instalments  are  required  to  be  paid 
to  the  secretarj,  at  the  office  of  the  Company,  west  wing  of 
the  New  City  Hall  Buildings,  first  floor  up  stairs,  as  they 
respectively  fall  due. 

By  order  of  the  Board  of  Directors. 

(Signed)  John  Watson,  Secretary. 
Office  of  the  Consumers’  Gas  Company  of  Toronto, 

March  25th,  1848. 

That  this  notice  was  inserted,  in  pursuance  of  the  resolu- 
tion of  the  22nd  March,  and  on  no  other  authority  ; that 
there  was  no  reference  to  the  directors  on  the  subject  of  the 
calls  between  the  22nd  and  the  28th  of  March  ; that  no 
meeting  took  place  after  the  act  passed  till  29th  March — 
the  secretary,  Mr.  Watson,  swearing,  ‘‘  I drew  up  the  adver- 
tisement, and  published  it,  in  consequence  of  the  resolutions 
of  22nd  March,  without  any  further  reference  to  the 
directors.” 

That  on  the  12th  of  July,  1848,  it  was  ordered,  that  all 
parties  who  had  not  paid  the  first  instalment  be  written  to; 
that  their  accounts  will  be  handed  over  to  the  company’s 
solicitors,  if  not  paid  on  or  before  Thursday,  the  20th 
instant. 

That  on  the  27th  of  September  1848,  it  was  ordered,  that 
for  the  present,  further  instalments  on  stock  shall  not  be  ad- 
vertised for ; but  that  the  president  and  manager  shall  use 
their  discretion  in  suing  defaulters  on  amounts  of  10?.  and 
under. 
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Upon  this  evidence,  the  following  objections  were  taken 
by  the  defendant  at  the  trial : — 

1st.  That  no  subscriptions  were  binding,  because  the  sub- 
scription was  made  on  condition,  andithere  was  no  proof  of 
condition  being  performed. 

2nd.  That  there  was  one  calendar  month  between  each 
call. 

3rd.! That  no  evidence  was  given  of]  bye-laws  made  for 
the  calls. 

4th.  That  no  bye-law  had  passed  after  the  passing  of  the  act. 

5th.  That  there  had  been  no  general  meeting  of  the  share- 
holders to  sanction  the  call. 

6th.  That  calls  made  before  the  act,  were  not  under  its 
authority,  and  so  there  was  no  right  to  sue  under  the  act  for 
such  calls. 

1th.  That  four  calls  made  at  one  time  was  illegal. 

8th.  That  no  place  was  named  in  the  advertisomeut,  or 
rather,  though  a place  was  named  in  it,  yet  it  being  drawn 
up  without  reference  to  the  directors,  no  place  was  legally 
appointed, 

When  Watson  was  called  he  was  objected  to  as  an  incom- 
petent witness,  because  he  had  subscribed  for  shares  in  the 
originah subscribers’  list;  but  he  swore  that  he  never  did  in 
fact  hold  any  shares,  and  was  not  allowed  to  do  so,  as  the 
company  had  apppointed  him  there  secretary  or  manager; 
he  had  not  transferred  his  shares — had  never  paid  any  in- 
stalments ; that  no  bye-law  or  resolution  of  the  directors 
had  been  made,  annulling  his  subscription  or  relieving  him 
from  it.  He  was  received  as  a witness. 

A verdict  being  found  for  the  plaintiffs,  10^.  8s.  6d.,  a 
nonsuit  was  moved  for  in  the  court  below,  pursuant  to  leave 
reserved  on  the  objections  raised  at  the  trial,  or  for  new 
trial  on  the  law  and  evidence,  and  for  the  reception  of  im- 
proper evidence. 

The  judge  of  the  District  Court  made  absolute  the  rule 
nisi  for  a nonsuit, 

1st.  Because  the  calls  being  made  on  the  22nd  of  March, 
and  the  act  not  having  passed  till  the  23rd,  they  wore  not 
made  under  the  act,  and  so  could  not  be  enforced, 
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2nd.  Because  there  was  not  a month’s  interval  between 
each  of  the  calls. 

This  decision  was  appealed  from. 

Gas  Company  v.  Davis. 

Tried  also  in  the  Home  District  Court. 

Debt,  for  10?.  5s,  6d,  Declaration  precisely  like  that  in 
Eussell’s  case. 

Watson  proved  that  the  four  last  calls  were  unpaid. 

There  was  the  same  verdict  as  in  Eussell’s  case,  10?.  85.  6d, 

The  objections  taken  at  the  trial  were — 

1st.  That  the  subscription  was  conditional,  and  that  there 
was  no  proof  of  condition  fulfilled. 

2nd.  That  the  calls  were  not  made  according  to  law — the 
lapse  of  a month  between  each  not  having  intervened. 

3rd.  That  no  evidence  of  bye-laws  was  given. 

Leave  was  reserved  to  move  for  nonsuit,  and  a nonsuit 
was  moved  for,  or  a new  trial  on  the  law  and  evidence. 

The  rulenisi  was  made  absolute  for  a nonsuit,  on  the  same 
grounds  as  in  Eussell’s  case. 

No  objection  was  taken  in  this  case  to  the  witness  Watson 
as  interested. 


Gas  Company  v.  O’Neil  et  al. 

Debt,  claiming  38?.  8s.  9d,  for  three  calls,  not  exceeding 
2?.  10s.  each  on  the  shares  held  by  the  defendants. 

Same  pleas  as  in  Eussell’s  case. 

The  evidence  in  Gas  Company  v.  Kissock,  tried  before 
the  Chief  Justice  in  Toronto,  was  agreed  to  be  read  in  this 
case.  The  defendants  paid  the  five  per  cent.,  and  the  ten 
per  cent,  instalment,  for  1st  May,  1848,  and  promised  to  pay 
the  rest. 

It  was  also  admitted,  that  the  defendants  and  others,  on 
10th  February,  1849,  filed  a bill  in  Chancery  against  the 
plaintiffs,  praying  injunction  to  restrain  this  action. 

Gas  Company  v.  Blue. 

In  this  case  the  plaintiff  sued  in  debt,  for  28?.  2s.  6d, 
being  for  all  the  five  calls  on  five  shares  held  by  the  defen- 
dant. 
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Same  pleas  as  in  last  case. 

It  was  agreed  that  the  evidence  in  Eassell’s  case  should 
be  read  in  this. 


Gas  Company  v.  Kissock. 

This  defendant  had  paid  nothing,  but  had  promised  to 
pay  since  the  calls  were  advertised,  and  some  of  them  pay- 
able. 

In  this  case  the  plaintiff’s  sued  in  assumpsit. 

In  these  four  cases,  all  the  objections  were  taken  that 
were  taken  in  Eussell’s  case. 

The  head  of  the  subscription  list  in  all  these  cases,  ran 
thus : — “ We,  the  subscribers,  hereby  agree  to  take  the  num- 
ber of  shares  (of  10?.  10s.  each,  payable  by  instalments)  op- 
posite our  respective  names,  in  the  proposed  Gas-light  Con- 
sumers’ Company,  provided  that  a majority  of  the  subscribers 
shall  see  fit  to  carry  out  the  contemplated  object” 


Gas  Company  v.  Nicolls. 

The  plaintiffs  sued,  setting  out — that  whereas  the  defen- 
dant, heretofore,  viz:  on  the  10th  day  of  November,  1848, 
was  and  for  a long  time  after  had  been,  and  still  is,  the 
holders  of  divers,  viz.  : 10  shares  in  the  stock  of  the  said 
company;  and  being  such  holder,  then  was  and  in- 
debted to  the  plaintiffs  in  56?.  5s.,  the  same  being  the 
amount  of  divers,  (viz : five)  calls  before  then  made,  and 
payable  in  respect  of  each  of  the  said  shares  of  the  defen- 
dant; by  reason  whereof  the  defendant  became  liable  to^ 
pay  to  the  plaintiffs  the  amount  of  the  said  calls,  by  force 
of  the  statute  in  that  behalf,  on  request,  and  being  so  liable 
afterwards  promised  the  said  plaintiffs  to  pay  the^  same; 
yet  he  has  not  paid  the  same  or  any  ^^art  thereof,  to  the 
plaintiffs’  damage  of  100?. 

The  defendant  demurred,objectingthattho  plaintiffs  should' 
have  sued  in  debt. 

Also,  because  it  was  not  averred  when  the  calls  were- 
made,  and  the  facts  were  not  set  forth  with  certainty  as  to 
time,  &c. 
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The  following  are  the  provisions  of  the  act  11  Yic.  c.  14, 
-so  far  as  they  apply  to  the  questions  raised  in  these  several 
-cases. 

It  recites  that  a portion  of  the  stock  of  the  said  company 
had  been  subscribed  for  and  the  first  instahnent  at  the  rate  of 
sizper  centum  paid. 

It  then  recites  a meeting  of  the  stockholders  on  the  29th 
^October,  1841,  at  which  directors  were  chosen.  It  then 
makes  the  shareholders  present  and  future  a corporation, 
and  continues  the  directors  already  in  office  till  1849. 

It  authorises  stock  to  be  held  in  shares  of  121. 10s.  each, 
and  as  much  more  if  necessary. 

The  first  general  meeting  of  the  stockholders  to  be  in 
October^  1849,  to  choose  directors,  and  so  on  same  day  in 
each  year  afterwards. 

Sec.  8. — The  directors  shall  have  power  to  appoint  offi- 
cers, &c.,  to  make  and  alter  bye-laws,  &c.,  and  also  shall  and 
may  have  the  power  to  make  calls  on  instalments  on  shares,  sub- 
ject to  the  provisions  thereinafter  made'" 

10th  clause. — Former  subscribers  confirmed  : and  all 
stockholders  are  hereby  required  to  pay  the  sums  of  money 
by  them  respectively  subscribed,  or  such  part  and  portion 
thereof  as  shall  from  time  to  time,  be  called  for  by  the  directors 
of  the  -said  company  under  and  by  virtue  of  the  powers  and 
. direction  of  this  act,  to  such  person  or  persons,  and  at  such 
times  and  places  as  shall  be  directed  or  required  by  the  di- 
rectors. 

Then  it  provides  that  if  any  stockholders  shall  neglect  or 
refuse  to  pay  the  same  as  required,  the  directors  may  cause 
the  amount  to  be  sued  for.  It  then  gives  a short  form  of 
declaring,  and  adds  that  it  shall  be  sufficient  to  prove  the 
signature  of  the  defendant  to  some  book  or  paper  as  sub- 
scribing for  shares,  and  that  the  number  of  all  calls  in  arrear 
<have  been  made. 

11th  clause. — ~No  instalment  shall  exceed  21.  10s.  on  each 
share,  and  notice  thereof  shall  be  given  by  advertisement  in 
at  least  two  of  the  Toronto  newspapers  during  at  least  three 
weeks  before  such  instalments  shall  be  called  for ; and  that 
mo  installment  shall  be  called  for,  ‘‘except  after  the  lapse  of 
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one  calendar  month  from  the  time  when  the  last  instalment  was 
called  for'' 

And  if  any  person  shall  neglect  to  pay  his  share  of  such 
money  to  be  so  paid  in,  at  the  time  and  place  fixed  and  ap- 
pointed hy  the  directors : such  person  so  neglecting  may  he 
sued  as  aforesaid,  or,  at  the  option  of  the  directors,  shall  in- 
cur a forfeiture  of,  &c.,  on  the  amount  of  his  shares. 


Hagarty  and  Hector  for  the  appeal.  Burns,  Hccles,  PhilU 
potts,  and  Helliwell,  contra. 

The  authorities  cited  were — 5 T.  E,  130 ; Dough  10,  38*7 ; 
Cowper,  464 ; Salk.  23  ; 2 Lev.  252  ; 12  M.  & W.  560 ; 9 M. 
& W,  450;  10  B,  &C.  158;  3 T.  & 0.  19  ; 16  M.  & W.  811; 
11  Jurist,  802;  2 Q.  B.  E.  281;  2 M.  & Gr.  6^4;  11  Sim. 
327;  2 B,  & Ad.  518;  3 M.  & W.  473;  6 M.  &W.  49;  1 
Greenl.  Ev.  426 ; 8 C.  & P.  480 ; 14  L.  J.  K S.  C.  P.  237 ; 
1 M.  & W.  151 ; 9 B.  & 0.  577  ; 2 Price,  93  ; 3 M,  & W.  473 ; 
6 M.  & W.  49  ; 14  M.  & W,  504  ; 7 Dowh  275  ; 4 B.  & C.  962; 
13E,  E.  231. 


Eobinson,  0-  J.,  delivered  the  judgment  of  the  court. 

The  principal  question  to  be  considered  in  all  these 
cases- — except  that  against  Nichols — is,  whether  the  calls 
can  be  said  to  have  been  made  by  virtue  of  the  powers  and 
directions  given  in  the  statute. 

The  actions  are  professedly  founded  on  the  statute,  and 
the  declarations  are  in  a form  which  could  not  be  sustained 
otherwise,  but  the  statute  relates  to  such  actions  only  as 
may  be  brought  for  the  recovery  of  money  which  ^‘shall 
from  time  to  time  be  called  for  by  the  directors  of  the  said 
company  (that  is,  of  the  company  incorporated  by  the 
statute)  ^^under  and  hy  virtue  of  the  powers  and  directions  of 
that  act." 

The  objection  on  the  part  of  the  defendant  in  each  case, 
is,  that  all  the  calls  sued  for  were  made  before  the  act  was 
passed,  the  first  being  made  in  October,  1847,  and  the  other 
four  on  the  22nd  of  March,  1848,  and  the  act  was  not 
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passed  till  the  23rd  March,  1848;  wherefore  none  of  the 
moneys  sued  for  can  be  said  to  have  been  called  for  under 
and  by  virtue  of  the  powers  and  directions  of  the  act. 

It  is  contended  on  the  o.ther  side,  that  this  objection  con- 
founds the  resolution  to  make  the  calls  with  the  calls  them- 
selves, and  that  it  is  the  advertisement  or  notice  in  each 
case  which  constitutes  the  call  upon  the  stockholders  to 
pay. 

I quite  agree  in  that,  but  then  it  is  indispensable  to  the 
maintenance  of  the  action  to  shew,  that  the  notice  or  adver- 
tisement, which  is  relied  upon  as  constituting  the  call,  was 
given  by  the  directors  of  the  incorporated  company,  under 
and  by  virtue  of  the  power  and  directions  of  the  act.  We 
think  that  was  not  shewn  to  be  the  case,  or  rather  that  it 
was  shewn  not  to  be  the  case  ; and  we  concur  therefore  in 
the  opinion  of  the  judge  of  the  District  Court  in  Eussell’s 
case,  that  there  is  a fatal  objection  to  the  action  in  that 
respect. 

It  is  true,  that  on  the  22nd  March,  when  the  directors  of 
the  Company  not  yet  incorporated  resolved  to  make  the  four 
calls,  and  appoint  the  periods  of  payment,  they  directed  in 
the  same  resolution  that  the  secretary,  upon  receipt  of  official 
authority,  be  instructed  to  notify  the  stockholders  of  the 
above  in  the  city  papers,  as  provided  for  in  the  bye-laws. 

The  words  ^^upon  receipt  of  official  authority, are  of  uncer- 
tain meaning.  They  might  mean,  “upon  receipt  of  official 
information  of  the  passing  of  the  act;”  or  “upon  receipt  of 
official  authority  from  the  board,  after  being  duly  constitut- 
ed under  the  act,  to  publish  notices  in  conformity  to  the 
resolution  of  the  22nd  of  March.” 

The  latter  is  the  more  obvious  meaning,  and  it  contem- 
plates exactly  what  ought  to  have  been  done.  On  the  22nd 
of  March,  the  directors  might  have  had  good  reason  for 
contemplating  in  what  shape  the  act  which  they  had  been 
applying  for  was  likely  to  pass  ; but  it  was  not  yet  a law, 
and  in  fact  the  amount  of  each  share,  and  the  manner  in 
which  the  instalments  upon  it  might  be  called  in,  was  not 
fixed  by  any  legal  authority.  The  proper  time  for  notice 
and  form  of  the  notice  could  not  certainly  be  known  by 
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them  on  the  22nd  of  March ; they  could  have  no  authority 
on  that  day  to  give  any  notice  under  and  by  virtue  of  the 
act,  which  was  not  yet  passed.  It  was  therefore  proper  and 
necessary,  as  the  directors  seem  to  have  felt  when  they 
were  passing  their  resolution,  that  after  they  came  into  pos- 
session of  their  legislative  charter,  official  authority  should 
be  given  to  the  secretary  to  make  such  calls  as  they  had 
described  in  their  resolution  of  the  22nd  March — that  is,  in 
uase  the  act  should  be  found  to  admit  clearly  of  such  calls 
as  were  then  only  proposed. 

We  consider  (whether  the  directors  meant  that  by  the 
resolution  or  not),  that  they  ought  to  have  met,  after 
receiving  the  statute,  and  confirmed  or  modified  their  reso- 
lution of  the  22nd  of  March,  and  given  a distinct  instruction 
to  make  the  calls  accordingly.  Instead  of  that,  all  that  is 
shewn  is,  that  Mr.  Watson,  who  had  acted  up  to  that  time 
as  manager  of  the  incorporated  company,  drew  up  and  sent 
to  several  newspapers  an  advertisement  for  carrying  out  the 
resolution  of  the  22nd  of  March ; and  he  did  this,  as  he 
swore  upon  the  trial,  in  consequence  of  the  resolution  of  the 
22nd  March,  without  any  further  reference  to  the  directors. 
He  stated  expressly,  that  that  resolution  or  minute  was  his 
only  authority  for  the  advertisement — that  he  had  no  other. 

There  was  indeed  no  meeting  of  the  directors  between 
the  22nd  March  and  the  29th,  when  the  first  meeting  took 
place  after  the  passing  of  the  act.  The  advertisements  were 
issued  on  the  25th  of  March. 

It  is  plain  on  this  statement,  that  whether  we  should 
regard  the  resolution  of  the  22nd  of  March,  or  the  advertise- 
ment, as  constituting  the  call,  it  cannot  possibly  be  said  in 
either  case  that  these  calls  were  made  by  the  directors  under 
and  by  virtue  of  the  powers  and  directions  of  the  statute. 
On  the  contrary,  it  was  the  resolutiori  of  the  22nd  of  March, 
and  nothing  else,  that  operated  all  the  way  through  ; and  it 
is  plain  that  the  judgment  or  discretion  of  the  directors  was 
never  exercised  in  making  a call  under  the  authority  of  the 
statute.  It  is  true  that  the  minutes  of  such  meeting  were 
read,  and  as  witness  said,  approved  at  the  following  meet- 
ing. Such  is  the  common  course,  but  we  know  that  that 
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means  nothing  more  than  that  the  minutes  are  recognized 
as  being  a true  record  of  what  passed.  The  purpose  of 
reading  them  is  to  see  that  what  was  done  at  the  previous 
meeting  is  rightly  related.  No  resolution  upon  them  is 
taken  in  the  second  meeting',  or  is  understood  to  be  implied. 
I mean  no  act  of  the  judgment  of  those  present  confirming 
or  ratifying  the  previous  resolutions.  The  directors,  at  their 
meeting  on  the  29th  of  March,  "merely  heard  read  what  had 
been  ordered  on  the  22nd,  before  the  act  was  passed. 

Then  it  is  shewn  further,  that  on  12th  July,  the  directors 
resolved  that  those  who  had  not  paid  the  first  instalment 
(which  was  called  in  to  be  paid  in  December,  1847)  should 
be  written  to,  that  their  accounts  would  be  handed  over  to 
the  company’s- solicitor  if  they  were  not  paid  by  the  20th 
July.  That  minute  had  no  reference  to  any  of  the  instal- 
ments but  the  first;  and  neither  that,  nor  the  minute  proved 
to  have  been  made  on  27th  September,  1848,  could  in  our 
opinion  be  allowed  by  us  to  have  the  legal  effect  of  making 
the  calls  for  any  of  the  five  instalments,  such  calls  as  we 
can  declare  to  have  been  made  under  the  powers  and  direc- 
tions of  the  act.  For  it  is  plain,  first,  that  when  those  calls 
were  resolved  upon  and  ordered,  tho  directors  could  not 
have  had  the  authority  of  the  statute,  for  it  was  not  then 
passed ; and  therefore,  that  in  appointing  the  amount,  time, 
and  manner  of  payment,  they  acted  without  such  authority ; 
and  also  plain,  secondly,  that  the  advertisement  issued  in 
consequence  of  that  resolution  was  not  a call  made  by  the 
directors  under  the  act,  but  a call  made  by  the  mere  minis- 
terial agency  of  a subordinate  officer,  acting  independently 
of  the  statute,  and  under  a previous  authority,  derived  from 
those  who  were  directors  befox’e  the  statute  passed,  and  who- 
gave  him,  ^before  the  statute  was  made,  the  only  authority 
he  ever  had  for  publishing  that  advertisement. 

The  intention  of  that  act  surely  was,  that  before  any  call 
shduld  be  made  under  its  authority,  the  directors,  acting 
under  the  new  legislative  charter,  should  exercise  their  dis- 
cretion in  applying  the  provisions  made  in  it  on  the  subject 
of  calls.  But  it  is  plain  that  they  did  not  do  this,  and  had 
no  opportunity  of  doing  it;  and  it  is  important  that  they^ 
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should  have  had,  for  we  find  the  defendant’s  maintaining  that 
they  only  subscribed  on  certain  conditions,  which  the 
statute  did  not  conform  to;  and  if  it  were  known  that  any 
stockholder  objected  to  advancing  his  money  on  that  account, 
it  was  fit  that  the  calling  in  of  instalments  should  have  been 
a deliberate  act  of  the  board  as  composed  under  the  statute, 
and  an  act  done  after  the  statute  had  been  passed  and  its 
provisions  had  become  known. 

Besides,  the  calls  resolved  upon  on  the  22nd  of  March, 
might  or  might  not  have  been  so  made  as  to  suit  the  ar- 
rangements made  by  the  statute,  and  it  was  indispensable 
that  there  should  be  some  sanction  and  adoption  by  the 
directors,  after  the  act  was  passed,  of  arrangements  actually 
made  in  ignorance  of  its  provisions,  but  which  could  not  be 
legal  unless  made  under  its  authority. 

The  case  of  North  of  England  Eailway  Company  v. 
Biddulph,  7 M.  & W.  342,  does  not  remove  the  objection, 
and  was  rightly  held  by  the  judge  of  the  District  Court  not 
to  apply ; for  there  the  objection  was,  that  the  resolution  for 
making  the  call  did  not  specify  the  place  where  and  the 
person  to  whom  the  money  was  to  be  paid,  but  these  were 
all  specified  in  the  notice  published  on  the  same  day.  The 
court  held  the  notice  to  be  the  call ; and  they  said  that  as 
there  was  no  objection  taken  at  the  trial,  that  the  publica- 
tion of  the  notice  was  not  distinctly  proved  to  have  been  the 
act  of  the  directors,  they  would  then  assume  it  to  have  been 
their  act,  and  pn  that  ground  they  held  the  call  sufficient, 
and  refused  a new  trial.  Baron  Alderson  expressly  said 

A notice  given  by  the  secretary,  without  the  authority  of 
the  directors,  would  be  bad  altogether. 

Now  in  the  case  before  us,  the  proof  is,  that  the  notice, 
which  to  make  it  a legal  call  was  required  to  be  given  by 
the  directors,  under  and  by  virtue  of  the  statute,  was  only 
given  by  the  secretary  in  obedience  to  a resolution  passed 
by  them  before  the  statute  was  made,  and  we  cannot  in  our 
opinion  treat  such  a notice  as  a call  made  under  the  power 
and  directions  of  the  statute. 

The  case  cited  by  Mr.  Hagarty  in  the  argument,  of  Shef- 
field Railway  Company  v.  Woodcock,  7 M.  & W.  574,  comes 
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also  short  of  the  facts  of  the  present  case,  because  there  the 
notices  really  were  by  order  of  the  directors.” 

In  this  case  the  notice  cannot,  in  the  face  of  the  evidence 
given,  be  considered  to  have  been  published  by  order  of  the 
directors  of  the  incorporated  company,  but  by  an  order 
made  by  persons  who  could  not  at  that  time  have  been 
acting  under  the  statute ; and  if  it  depended  upon  that, 
there  might  be  some  difficulty  in  recognizing,  as  the  act  of 
the  managers  of  the  compan}^,  a notice  published  by  a per- 
son not  shewn  to  have  been  in  any  manner  appointed  since 
the  act,  to  represent  or  act  fCr  the  company.  The  8th  clause 
of  the  act  contemplates,  that  all  officers  but  the  directors 
(whose  authority  was  continued  by  the  statute),  should  be 
appointed  by  the  corporation  under  their  new  charter. 

Whatever  willingness  the  directors  may  have  shewn  in 
July,  to  enforce  calls  which  they  state  to  have  been  made  in 
March,  cannot  affect  the  question,  whether,  for  instance,  on 
the  1st  of  May,  1848,  a sum  was  due  for  a call  legally  made 
under  and  by  virtue  of  the  statute,  payable  on  that  day.  If 
the  debt  was  not  then  due,because  the  call  had  not  been  made 
under  the  statute,  it  cannot  become  due  as  for  a call  pay- 
able then,  by  reason  of  anything  which  the  directors 
could  do  some  months  afterwards. — Mood.  & Malk.  151. 
Nor  can  any  promise  to  pay  made  by.  the  defendant,  effect 
the  question  of  his  liability,  and  of  the  legal  right  to  sue 
.him  as  for  a call  made  under  the  statute. — 3 B.  & Ad.  527. 

As  this  main  question  of  the  calls  being  legally  made  or 
not,  affects  the  two  cases  tried  in  the  District  Court  and 
appealed,  and  also  the  three  which  were  taken  down  to 
trial  at  the  assizes,  it  is  not  necessary  that  w^e  should  go  into 
any  of  the  other  objections  taken  in  them. 

I will,  however  add,  that  I consider  that  the  calls  made 
for  the  1st  of  June,  July,  and  August,  1848,  were  not 
legally  made,  on  the  ground  taken — namely,  that  they  were 
not  called  for  (by  which  I understand,  made  payable)  after 
the  lapse  of  a calendar  month  from  the  time  when  the  last 
preceding  instalment  was  made  payable. 

The  shareholders  had  all  of  the  1st  of  May  to  pay  the 
first  of  the  four  calls  in;  and  there  was  not  a calendar 
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month  between  the  first  of  May  and  1st  of  June — that  is 
after  the  1st  May,  it  is  not  a calendar  month  to  the  1st  of 
June — a calendar  month  did  not  elapse  “ after  the  1st  of 
May  before  the  1st  of  June,  when  the  next  instalment  was 
made  payable,  and  so  in  respect  to  the  subsequent  instal- 
ments.” 

I fincline  also  to  think,  that  as  this  act  is  expressed,  the 
four  calls  could  not  regularly  be  made  at  one  time,  but 
should  have  been  made  from  time  to  time,  as  the  exigencies 
of  the  undertaking  should  appear  to  the  directors  to  require. 
—2  B.  & Ad.  518. 

It  is  not  necessary,  however  to  determine  that  point. 


Lane  v.  Kingsmill. 

Attachment  for  contempt  in  not  paying  moneys — Sheriff  sued  for  am  escape 
of  party  arrested  on — Averments  in  declaration — Pleas,  hail  to 
the  limits. 

Where  an  action  is  for  a tort  and  the  damages  in  the  , discretion  of  the 
jury — Semhle  : that  a promissory  note  may  be  taken  in  satisfaction  ; 
the  principle  that  a less  sum  of  money  cannot  be  taken  in  satisfaction 
for  a greater,  not  applying  in  such  a case. 

Semhle — that  before  the  return  of  a writ  of  attachment  for  contempt,  the 
sheriff  cannot  properly  take  bail  for  the  appearance  of  the  party,  with- 
out the  order  of  a judge ; but  that  after  the  return,  if  the  party  is  in  upon 
an  attachment  merely  to  compel  the  payment  of  money,  the  sheriff  as 
of  course  may  take  bail  to  the  limits. 

To  an  action  of  escape  against  the  sheriff,  a plea  that  the  prisoner  escap- 
ed without  the  knowledge  of  the  sheriff  to  places  unknown  to  sheriff,  and 
voluntarily  and  without  knowledge  of  sheriff,  returned  into  the  cus- 
tody of  the  sheriff,  is  insufficient ; the  plea  ought  to  aver  that  the 
sheriff  did  not  know  where  the  prisoner  was  during  any  period  of  his 
absence. 

Semhle — that  if  an  attachment  for  contempt  in  not  paying  moneys  is  to 
be  regarded  as  mesne  process,  it  should  be  averred  in  the  declaration 
for  an  escape,  that  the  sheriff  had  not  the  party  in  court  to  answer  the 
exigency  of  the  writ.  The  averment  merely  that  on  the  return  day 
of  the  writ  the  sheriff  allowed  the  party  to  go  at  large,  will  not  do. 
And  if  the  attachment  is  to  be  regarded  as  an  execution — semhle, \t  then 
requires  something  in  thp  nature  of  a judgment  to  support  it.  The 
merely  averring  that  the  plaintiff  sued  out  an  attachment  for  contempt 
without  stating  what  the  contempt  consisted  in,  or  by  what  authority 
it  had  been  determined  the  party  was  guilty  of  contempt,  is  insuffici- 
ent ; a good  legal  foundation  for  the  attachment  must  be  shewn  on  the 
record. 

Declaration:  case  against  the  sheriff  of  the  Niagara  Dis- 
trict, for  an  escape  of  A.  B,,  in  the  custody  of  the  sheriff 
under  an  attachment  for  contempt. 

The  first  count  merely  set  out  a common  cause  of  action 
from  A.  B.  to  plaintiff,  as  for  a debt  due,  and  that  for  the  re- 
covery of  the  same  the  plaintiff  sued  out  an  attachment  for 
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contempt,  agaiost  A.  B.,  he  being  an  attorney  of  the  courty 
directed  to  the  defendant  as  sheriff,  &c.,  commanding  him  to 
attach,  &c.,  A.  B.,  and  to  have  him  before  our  justices  at 
Toronto,  on,  &c.,  to  answer  us  of  and  concerning  such 
things  as  should  be  then  and  there  objected  against  him^ 
The  indorsement  on  the  attachment  was  then  averred; 
and  that  the  attachment  was  delivered  to  the  defendant, 
who  executed  the  same,  and  arrested  A.  B.,  and  kept  him 
in  custody  tilt  the  defendant  on  the  return  day  of  the  writ,  with- 
out the  leave,  &c.,  permitted  A.  B.  to  escape,  whereby  the 
debt  was  lost,  &c. 

The  second  count  averred  that  one  C.  D.  was  indebted  to 
the  plaintiff,  and  that  the  plaintiff  employed  and  retained 
the  said  A.  B.,  as  the  attorney  of  him  the  plain tiff,to  recover 
the  said  debt,  he,  the  said  A.  B.,  being  an  attorney,  &c.,  that 

A.  B.,  as  such  attorney,  sued  C.  D.,  and  recovered  and  re- 
ceived from  him  the  amount  of  plaintiff’s  claim ; that  A. 

B.  refusing  to  pay  to  the  plaintiff  the  money  so  received  by 
him  as  such  attorney,  the  plaintiff  sued  out  an  attachment 
against  A.  B.  for  the  recovery  of  the  same,  directed  to  the  de- 
fendant as  sheriff,  &c.,  and  commanding  him  to  have  A.  B. 
before,  &c.,  to  answer  such  things  as  should  be  then  and 
there  objected  against  him;  that  the  said  attachment,  en- 
dorsed, &c.,  was  delivered  to  the  defendant,  as  such  sheriff, 
&c.,,who  arrested,  &c.  The  escape  was  then  set  out,  as  in 
the  first  count. 

Pleas. — 6th  plea:  And  for  a further  plea  to  said  first 
count,  the  defendant  says,  that  after  the  happening  of  the 
said  escape,  and  the  accruing  of  the  said  causes  of  action 
in  said  first  count  mentioned,  and  before  the  commence- 
ment of  this  suit,  to  wit,  &c.,  the  defendant  delivered  to  the 
plaintiff  a certain  promissory  note,  made  by  one  Walter 
Wilson,  for  the  sum  of  40?.,  and  dated"  on  the  day  and  year 
last  aforesaid,  and  payable  three  months  after  the  date  there,- 
of  to  Messieurs  Kirkpatrick  and  Burrows,  or  order — the 
said  Kirkpatrick  and  Burrows  then  being  the  attorneys  and 
agents  of  the  plaintiff  in  the  matters  and  proceedings  in  the 
said  count  mentioned — in  full  satisfaction  and  discharge  of 
the  said  causes  of  action  in  the  said  first  count  mentioned, 
and  all  damages  in  respect  thereof ; and  which  said 
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pixjmissory  note,  so  made,  and  payable  as  aforesaid,  the 
plraintiff  then  accepted  and  received,  in  such  full  satisfac- 
tion and  discharge,  as  aforesaid  ; and  this  the  defendant  is 
•ready  to  verify,  &e. 

Vth  plea  : And  for  a further  plea  to  the  first  count  of  the 
declaration,  the  defendant  saith,  that  after  the  issuing  and 
delivery  of  the  said  writ  to  the  defendant,  and  after  he  had 
arrested  the  said  A.  B.  thereon,  as  in  said  count  alleged, 
and  before  the  return  thereof,  he  the  defendant,  according 
to  the  statute  in  the  behalf,  and  as  he  lawfully  might,  took 
bail  for  the  said  A.  B.,  well  and  truly  remaining  within, 
and  not  going  or  removing  beyond  or  out  of,  the  limits  by 
law  appointed  to  and  for  the  goal  of  the  said  district  of 
Niagara ; and  did  then  and  there  permit  and  allow  the 
said  A.  B.  to  have  the  benefit  of  said  circuits,  whilst  so  in 
custody  under  said  writ.  And  the  defendant  further  saith, 
that  after  the  arrest  of  said  A.  B.,  aforesaid,  he  the  said  A, 
B.  remained  and  continued  in  custody  on  said  attachment ; 
and  the  defendant  from  thence  and  until  and  at  the  return 
day  of  said  attachment,  had  the  body  of  the  said  A.  B. 
ready  to  be  brought  before  the  said  justices,  at  Toronto, 
whenever  he  the  defendant  should  be  required  so  to  do ; 
and  he  the  said  A.  B.,  after  the  said  return  day  of  said 
attachment,  and  whilst  he  so  had  the  benefit  of  such  limits 
as  aforesaid,  to  wit,  &c.,  wrongfully,  privily  and  without 
the  knowledge  or  consent  of  the  defendant,  escaped  from 
and  out  of  the  custody  of  the  defendant,  and  beyond  the 
said  limits,  to  places  by  the  defendant  unknown : but  the 
defendant  further  says,  that  the  said  A.  B.,  before  the 
defendant  had  any  notice  of  said  escape,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  voluntarily  and  of  his  own  accord  returned 
back  again  into  the  custody  of  the  defendant,  on  such  writ, 
within  such  limits  as  aforesaid  ; and  that  he  the  defendant 
did  thereupon  then  and  there  keep  and  detain  him  the  said 
A.  B.  in  his  custody  upon  said  limits,  upon  said  attachment 
in  said  count  mentioned,  and  did  always  from  thence  con- 
tinually keep  and  detain  the  said  A.  B,  in  his  custody  on 
such  attachment  in  such  limits,  until  the  said  A.  B.,  whilst 
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in  such  custody,  afterwards  and  before  the  commencement 
of  this  suit,  to  wit,  &c.,  died ; and  which  said  escape,  in  this 
plea  mentioned,  is  the  same  escape  whereof  the  plaintiff 
hath  above  in  said  first  count  complained  against  the  defen- 
dant ; and  this  the  defendant  is  ready  to  verify,  &c. 

8th  plea : And  for  a further  plea  to  said  first  count,  the 
defendant  saith,  that  after  the  delivery  of  said  writ  to  the 
defendant,  and  before  the  return  thereof,  to  wit,  &c.,  he  took 
and  arrested  the  said  A.  B.  by  his  body  upon  the  said  writ, 
and  had  and  detained  him  in  custody  thereupon,  ready  to 
be  brought  before  the  said  justices,  at  Toronto,  according^ 
to  the  exigency  of  said  writ,  when  ho  the  defendant  should 
be  thereunto  required ; and  that  after  the  said  arrest  and 
return  day  of  said  writ,  and  before  the  commencement  of 
this  suit,  to  wit,  &c.,  he  the  said  A.  B.,  with  force  and  arms, 
wrongfull}q  privily,  and  without  the  knowledge  and  against 
the  will  of  the  defendant,  broke  and  escaped  from  the  cus- 
tody of  the  defendant,  as  such  sheriff,  to  places  to  him  the 
defendant  unknown  : but  the  defendant  in  fact  further  saith, 
that  the  said  A.  B.,  afterwards  and  before  the  commence- 
ment of  this  suit,  to  wit,  &c.,  voluntarily  and  of  his  own  ac- 
cord returned  back  again  into  the  custody  of  the  defendant 
upon  said  writ,  and  that  he  the  defendant  did  thereupon 
then  and  there  keep  and  detain  him  the  said  A.  B.  continual- 
ly in  custody  of  the  defendant  on  said  attachment,  ready  to 
be  brought  before  the  said  justices  when  thereunto  required, 
until  the  said  A.  B.  whilst  in  such  custody  and  before  the 
commencement  of  this  suit,  to  wit,  on  &c.,  died,  and  which 
said  escape  in  this  plea  mentioned,  is  the  same  escape 
whereof  the  plaintiff  hath  in  said  first  count  in  that  behalf 
alleged ; and  of  this  the  defendant  is  ready  to  verify,  &c. 

The  9th,  10th,  and  11th  pleas,  were  to  the  2nd  count,  and 
the  same  as  the  6th,  7th,  and  8th  pleas,  to  the  1st  count. 

Demurrer  to  6th  plea  ; because  the  note  was  pleaded  by 
way  of  accord  and  satisfaction,  and  yet  was  for  a less 
amount  then  the  damages  claimed  ; also,  because  it  ap- 
peared from  the  plea  that  the  note  was  not  a negotiable 
instrument,  that  it  was  useless  to  the  plaintiff ; and  also 


LANE  V.  KINGSMILL. 


583 


because  it  did  not  appear  to  have  been  at  any  time  paid  to 
the  plaintiff. 

Demurrer  to  Yth  plea : because  the  said  plea  was  no  an- 
swer to  the  causes  of  action  in  the  said  1st  count  mentioned, 
inasmuch  as  the  defendant  had  no  right  to  take  any  bail  to 
the  limits  for  the  said  A.  B.  : and  allowing  the  said  A.  B. 
out  of  his  custody  on  the  said  bail  bond  to  the  limits,  was 
in  itself  an  escape,  for  which  the  defendant  was  liable  on 
the  said  first  count. 

And  because  the  said  plea  attempts  to  excuse  the  defen- 
dant from  his  liability  for  the  said  escape,  complained  of  in 
the  said  first  count,  by  reason  of  the  said  A.  B.  dying,  to 
wit,  &c.,  while  ho  was  out  on  the  limits,  as  in  the  plea 
mentioned. 

And  because  the  defendant  did  not  shew  by  the  said  plea, 
that  he  had  the  said  A.  B.  in  his  custody  on  the  return  day 
of  the  said  attachment. 

And  because  the  defendant  had  no  right  to  take  the  bail 
bond  in  the  plea  stated. 

And  because  the  plea  stated  the  bail  bond  to  be  taken  ac- 
cording to  the  statute  in  that  behalf,  while  there  is  no  sta- 
tute authorising  such  bail  bond. 

And  because  the  plea  was  inconsistent  in  this,  that  the 
defendant  says  he  had  the  body  of  the  said  A.  B.  on  the  re- 
turn day  of  the  said  attachment,  ready,  &c.  ; while  by  the 
plea  it  appeared  that  the  said  A.  B.  was  out  on  the  limits  on 
the  return  day  of  the  said  attachment. 

And  because  the  defendant,  by  his  said  plea,  admitted 
an  escape  by  the  said  A.  B.,  and  stated  that  he  afterwards 
voluntarily  returned  into  the  custody  of  defendant;  without 
shewing  that  the  defendant  did,  during  the  time  of  the  said 
escape,  make  any  pursuit  for  the  said  A.  B.,  or  that  he,  the 
said  defendant,  had  no  notice,  knowledge  or  information  of 
the  escape,  between  the  time  when  it  took  place  and  the 
time  of  the  return  of  the  said  A.  B.,  or  any  excuse  for  not 
pursuing  the  said  A.  B. 

And  because  the  defendant  attempted  to  set  up  the  death 
of  the  said  A.  B.,  while  he  was  so  on  the  limits  under  the 
bail  bond,  as  a legal  discharge  from  the  said  writ  of  attach- 
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ment,  and  that  he,  the  defendant,  was  thereby  excused  from 
having  and  retaining  the  said  A.  B.,  in  his  custody. 

Demurrer  to  8th  plea  : Because  the  defendant  did  not 
aver  that  he  had  no  knowledge  of  A.  B.’s  escape,  and  made 
no  excuse  for  not  pursuing. 

Upon  the  argument  of  these  demurrers  to  the  pleas,  the 
declaration  was  objected  to,  on  the  ground  that  neither 
count  disclosed  any  cause  of  action  against  the  defendant, 
or  at  least  only  a nominal  claim  ; that  neither  count  shewed 
for  what  the  attachment  was  issued,  nor  that  the  defendant 
had  not  A.  B.’s  body,  according  to  the  exigency  of  the  writ, 
nor  any  default  of  the  defendant,  nor  any  damages  or  loss 
to  the  plaintiff  from  any  default  of  the  defendant. 

Phillpotts,  for  the  demurrer.  Hagarty,  contra. 

The  following  authorities  were  cited  on  the  argument — 

5 Bing.  N.  C.  243 ; 2 M.  & Gr.  921  ; 4 U.  C.  E.  181 ; 2 B. 

6 Ad.  56  ; Evans  v.  Shaw,  Draper’s  Eep.  14  ; 8 Jurist, 
958;  4 U.  C.  R.  244;  1 U.  C.  E.  2 ; 1 Saund.  35  ; 1 B.  & 
P.  413. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  pleas  demurred  to  are  the  6th,  7th,  and  8th,  which 
are  pleas  to  the  first  count ; and  the  9th,  10th,  and  11th 
pleas,  which  are  the  same  answers  in  substance  and  form  to 
the  2nd  count. 

As  we  consider  the  declaration  bad,  it  is  not  necessary  to 
go  into  any  of  the  pleas.  I will  only  say  shortly,  that  it 
seems  to  mo  that  the  6th  and  9th  could  not  have  been  sup- 
ported ; not  because  the  note  spoken  of  was  for  a less  sum 
than  that  indorsed  on  the  attachment,  for  the  principle  that 
a less  sum  of  money  can  be  no  satisfaction  for  a greater, 
would  not  apply  to  such  a case,  the  action  being  for  a tort, 
and  the  damages  in  the  discretion  of  the  jury,  and  the  note 
of  a third  party  being  something  different  from  money ; but 
the  plea  is  in  effect,  that  it  gave  to  B.  a note  of  C.  payable 
to  D.  as  a satisfaction  of  a debt  due  by  A.  to  B.  It  is  not 
said  that  the  defendant  procured  Wilson  to  make  the  note  at 
the  plaintiff’s  request : or  that  it  was  delivered  at  the  plain- 
tiff’s request ; nor  shewn  how  it  was  to  be  of  any  value  to 
the  plaintiff.  I dare  say  the  facts  may  have  been  such  as 
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admitted  of  a good  defence  of  satisfaction,  but  the  pleas 
would  require  to  be  amended. 

The  tth  and  10th  pleas  are  the  same.  They  assume  the 
attachment  to  be  mesne  process,  on  which  the  sheriff  could 
of  his  own  accord  take  bail;  or  as  process  of  execution, 
on  which  the  prisoner  could  be  admitted  to  limits  after  the 
return,  as  of  course.  It  is  not  clear  on  the  English  cases 
how  it  should  be  viewed.  There  are  cases  both  ways. 
Before  the  return,  the  sheriff  cannot  properly  take  bail  for 
the  appearance  of  the  party  without  the  order  of  a judge. 
If  the  plea  shewed  the  party  to  be  in  upon  the  attachment 
after  the  return,  as  in  execution,  merely  to  compel  payment 
of  the  money,  then,  according  to  what  was  determined  in 
this  court  in  Eex  v.  Kidd,  Hilary  Term,  6 Will.  lY.,  he 
would  have  been  entitled  to  the  gaol  limits,  and  then  what 
is  stated  in  these  pleas  might  constitute  a good  defence  ; for 
clearly  the  party  dying  while  legally  on  the  limits  could 
bring  no  liability  on  the  sheriff. 

The  8th  and  11th  plea's  are  clearly  bad  for  the  objection 
taken.  The  case  of  Davis  v.  Chapman,  5 Bing.  H.  C.  453, 
is  quite  in  point. 

But  we  think  it  clear  that  the  plaintiff  must  fail  on  the 
demurrer,  for  that  the  declaration  really  states  no  good  cause 
of  action.  The  first  count  merely  states  a common  cause 
of  action  against  Mr.  Eichardson,  as  for  a debt  due  to  the 
plaintiff,  and  assumes  that  for  such  a debt  the  plaintiff 
could  sue  out  an  attachment  against  Eichardson,  as  for  a 
contempt ; whereas  such  a process,  for  such  a purpose,  is 
unknown  to  our  law,  and  the  party  could  not  be  legally  in 
custody  upon  it;  and  the  first  count  is  subject  to  other 
exceptions,  for  which  we  hold  the  second  count  to  be  also 
bad.  They  both  assume  that  the  plaintiff,  for  collecting  his 
debt  due  by  Richardson^  could  as  of  course  sue  out  a writ  of 
attachment  for  contempt  (whether  contempt  of  the  plaintiff 
or  of  the  court  is  not  explained),  and  this  without  an  order 
of  the  court. 

If  we  are  to  regard  the  attachment  as  mesne  process,  in- 
tended to  bring  the  party  into  court,  in  the  first  place,  to 
answer  for  an  alleged  contempt,  which  is  not  shewn  in  this 
38  6 u.  c.  Q.  B. 
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case  to  have  been  specified  on  the  writ,  as  is  usual  where- 
the  attachment  is  for  the  non-payment  of  money,  then  it 
should  have  been  averred  that  the  sheriff  had  him'  not  in 
court  to  answer  the  exigency  of  the  writ.  This  is  not 
averred ; but  it  is  charged  that,  on  the  return  day  of  the 
writ,  the  defendant  allowed  the  party  to  go  at  large,  which 
might  have  been  perfectly  proper  if  on  that  same  day  he 
had  before  produced  the  party  in  court,  and  he  had  been 
discharged  as  he  might  have  been.  It  is  not  averred  that 
the  sheriff  wrongfully,  or  contrary  to  his  duty,  suffered  him 
to  go  at  large. 

If,  on  the  other  hand,  we  are  to  look  on  the  attachment 
as  in  the  nature  of  an  execution,  both  before  and  after  its^ 
return,  then  clearly.it  required  something  in  the  nature  ofa 
judgment  to  support  it.  If  the  plaintiff  relied  upon  what 
took  place  before  the  attachment  issued,  as  amounting  to  an 
adjudication  of  the  contempt  for  which  the  attachment 
issued,  then  the  order  of  the  court  should  have  been  set  out.. 
If,  on  the  return  of  the  attachment,  the  court  adjudged  the 
party  to  de  guilty  of  a contempt  and  directed  him  to  be- 
committed,  and  he  afterwards  on  the  same  day  escaped,  then 
that  should  have  been  shewn  ; but  here  nothing  whatever 
is  set  out  to  support  the  attachment  as  being  in  the  nature 
of  an  execution.  The  case  of  Brazier  v.  Jones,  8 B.  & C. 
124,  2 M.  & Ey,  88,  &c.,  shews  clearly  that  this  declaration 
is  not  sufficient  on  either  count. 

In  Huntly  v.  Smith,  sheriff,  4 TJ.  C.  E.  181,  the  sheriff  was 
sued  for  an  escape  of  a party  arrested  on  an  attachment  for 
not  performing  an  award.  There  the  party  escaped  on  his 
way  to  gaol  and  before  the  return  of  the  writ.  Several  ex- 
ceptions were  taken  to  the  declaration,  but  we  thought  it 
sufficient  on  general  demurrrer,  the  defendant  having  plead-^ 
ed  over,  and  some  of  his  pleas  being  demurred  to  ; but  in 
that  case  the  order  of  the  court  for  the  attachment,  and  all 
the  proceedings  preliminary  to  the  writ,,  were  set  out  at. 
length.  It  was  not  merely  averred,  as  in  this  case,  that  the- 
plaintiff  had  sued  out  an  attachment  for  contempt,  without 
stating  what  the  contempt  consisted  in,or  by  what  authority 
it  had  been  determined  he  was  guilty  of  a contempt.. 
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No  good  legal  foundation  for  the  attachment  is  shewn  on 
this  record,  and  we  are  of  opinion  that  the  declaration 
would  not  on  either  count  sustain  an  action  for  an  escape. 

Per  Cur, — Judgment  for  the  defendant  on  the 
demurrer. 


JUDGMENTS  DELIVEEED  ON  THE  21st  AND  22nd 
AUGUST,  1849. 


Present — The  Hon.  J.  B.  Eobinson,  C.  J. 

The  Hon.  Mr.  Justice  Macaulay, 

The  Hon.  Mr.  Justice  Draper, 

The  Hon.  Mr.  Justice  Sullivan. 

The  Hon.  Mr.  Justice  McLean  in  the  Practice  Court. 


Watkins  and  Mucklestone  v.  Corbett,  Sheriff,  &c. 

Ship  Registry  AcU  S Vic.  ch.  5 —Necessity  of  reciting  the  certificate  of  reg- 
istry of  ownership  in  a mortgage^  under. 

Under  our  Provincial  Ship  Registry  Act,  8 Vic.  ch.  5,  secs.  13,  23,  24, 
the  certificate  of  registry  of  ownership  of  a vessel  is  required  to  ho- 
recited  va.  a transfer  made  by  way  of  mortgage  or  security  (with  a power 
of  sale  in  case  of  default)  as  well  as  upon  an  absolute  and  immediate 
sale ; and  where  this  is  omitted,  the  mortgage  will  be  wholly  void. 

Trespass  for  seizing  a ship  belonging  to  the  plaintiffs,, 
called  the  Eleanora. 

Pleas:  1st.  That  the  ship  was  not  the  property  of  the 
plaintiff. 

2nd.  Not  guilty. 

The  trespass  complained  of  was  the  seizing  by  the  sheriff 
of  the  ship  Eleanora,  on  15th  April,  1847',  on  afi.fa.,  at  the 
suit  of  Hamilton  v.  McKenzie,  issued  a month  before.  In 
order  to  get  possession  of  her  from  the  sheriff,  the  sum  of 
234Z.  4s.  lOd  was  paid,  which  satisfied  the  execution ; and 
it  was  to  recover  that  sum  back  that  this  action  was  brought. 

The  jury  found  for  the  plaintiff  247?.  4s.  lOd.,  which  in- 
cluded interest ; the  sum  had  been  paid  under  protest,  and 
hy  agreement  the  verdict  was  taken,  subject  to  any  excep- 
tious  that  might  be  raised  on  the  evidence. 

It  was  proved  on  the  trial,  that  on  the  20th  December, 
1844,  McKenzie  executed  a mortgage  of  the  vessel  to  Mr. 
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Hamilton,  with  condition  to  pay  550?.  according  to  three 
promissory  notes  referred  to,  with  power  of  sale  in  case  of 
default.  McKenzie  to  remain  in  possession  in  the  mean 
time. 

On  the  6th  of  March,  1846,  McKenzie  executed  a mort- 
gage of  the  vessel  to  these  plaintiffs,  who  are  merchants, 
living  in  Kingston,  reciting  in  it  that  he  was  indebted  to 
Messrs  Merrick  & Co.,  American  citizens,  inhabitants  of 
the  state  of  Kew  York,  and  stating  that  the  mortgage  was 
made  to  these  plaintiffs  as  trustees  for  Merrick  & Co.,  with 
power  to  sell  in  order  to  pay  any  balance  that  might  be  due 
to  Merrick  & Co.,  1st  May  following,  and  to  pay  over  any 
surplus  to  the  mortgagee. 

On  the  31st  December,  1846,  McKenzie,  reciting  a debt 
then  due  by  him  to  Merrick  & Co.  of  1300?.  and  upwards, 
and  that  they  had  agreed  to  make  him  a further  advance  of 
1200?.,  executed  a further  mortgage  to  these  plaintiffs  of  the 
vessel,  with  authority  to  hold  her  upon  trust,  to  receive  all 
her  freights  and  earnings,  and  apply  the  same  to  discharge 
the  monies  due  to  Merrick  & Co. ; and  if  these  should  not 
pay  off  the  debt  in  a year,  then  to  sell  her  for  that  purpose. 

Ko  certificate  of  registry  of  title  as  required  by  the  Pro- 
vincial Ship  Eegistry  Act,  8 Yic.  ch.  5,  was  recited  in  either 
of  these  morgages. 

Upon  the  trial,  a certificate  of  ownership  was  produce  d, 
given  by  the  collector  of  the  port  of  Kingston,  shewing  that 
on  the  18th  February,  1846,  McKenzie  was  the  registered 
sole  owner  of  the  Eleanora,  a barque  of  431  tons. 

It  was  stated  and  not  denied,  that  the  Eleanora  had  been 
originally  sold  by  Mr.  Hamilton  to  McKenzie,  or  rather  the 
hull  of  a large  steamer  which  had  been  converted  into  the 
brig  Eleanora  ; and  that  the  debt  for  which  the  fi.  fa.\YHS 
issued  was  for  an  unpaid  part  of  the  purchase  money,  and 
therefore  a debt  justly  entitled  to  priority. 

After  McKenzie  purchased  her,  Merrick  & Co.  made  him 
large  advances  towards  repairing  her,  and  relieving  her 
from  several  executions  which  the  sheriff  held  against  her 
in  the  winter  of  1841.  Merrick  &Co.,  being  foreigners  and 
living  in  the  United  States,  had  the  mortgage  taken  in  the 
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name  of  these  plaintiff,  as  their  trustees.  One  Donaldson 
was  put  in  charge  of  her  by  these  plaintiffs,  in  February, 
1846;  he  had  been  in  the  employment  of  Merrick  & Co. 
for  seven  years  before  that,  and  it  was  Merrick,  in  fact,  who 
employed  and  paid  him  and  gave  him  his  orders.  The 
money  was  advanced  by  Merrick  & Co.,  through  their 
attorney  in  order  to  relieve  her  from  Mr.  Hamilton’s  execu- 
tion, These  plaintiffs,  though  they  were  mortgagees  in  trust 
for  Merrick  & Co.,  with  power  to  take  possession,  never  in 
fact  interfered  ; though  Donaldson  swore,  on  his  examina- 
tion, that  when  the  Eleanora  was  seized  by  the  defendant, 
under  the  writ,  she  was  then  in  his  possession,  as  agent  to 
these  plaintiffs,  the  trustees;  and  this  was  confirmed  by  Mr. 
Kirkpatrick,  who  was  attorney  at  Kingston  for  Merrick 
Co.,  and  who  stated  that  he  delivered  possession  of  her  for 
these  plaintiffs,  who  had  consented  to  act  as  trustees  to 
Donaldson,  after  she  had  been  relieved  from  the  first  execu- 
tions. Donaldson  knew  all  the  circumstances  of  the  mort- 
gage to  the  plaintiffs  as  trustees,  and  this  defendant  was 
also  fully  aware  of  them  before  he  sold  ; but  being  indem- 
nified, he  proceeded  under  the  writ. 

It  was  objected  that  this  action  should  have  been  brought 
in  the  names  of  Merrick  & Co.,  they  being  cestuis  qui  trusts 
in  possession. 

2ndly.  That  the  plaintiffs  could  make  no  title  under  the 
bills  of  sale  or  mortgages,  for  that  they  were  invalid  for 
want  of  the  recital  in  them  of  the  registered  certificate  of 
ownership,  which  it  was  contended  the  statute  8 Yic.  cb.  5, 
requires. 

3rdly.  That  even  if  those  securities  were  valid,  yet  that 
McKenzie  was  the  legal  owner,  subject  to  those  incum- 
brances, and  had  an  interest  which  the  sheriff  could  sell 
under  the  23rd  section  of  the  act. 

4thly.  That  if  McKenzie  was  not  the  owner  of  the  ship 
by  reason  of  the  mortgages,  then  that  Mr.  Hamilton  by  that 
rule  would  be  entitled  to  be  regarded  as  the  owner,  rather 
than  these  plaintiffs,  having  the  first  security  upon  her. 

McDonell,  Q.  C.,  obtained  a rule  upon  the  leave  reserved. 
Carrier  on  j Q,  C.,  shewed  cause. 
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The  authorities  cited  were — 8 Vic.  ch.  5,  sec.  13-23  ; 16 
Law  Jl.  C.  P.  147;  8 E.  E.  231 ; 4 Bing.  45;  2 Cr.  & J. 
529 ; 2 Atk.  217 ; Cowp.  432  ; Lewin  on  Trusts,  485  ; 1 
Madd,  395;  3 T,  E.  406  ; 7 T.  E.  306.  As  to  plea— 12  L,  J. 
223;  11  M.  & W.  277;  13M.&W.  107;  8 A.  & E.  121 ; 4 
M.  &Gr.  427. 

Eobinson,  C.  j.,  delivered  the  judgment  of  the  court. 

For  some  reason  of  convenience  to  the  parties,  this  case 
has  been  suffered  to  lie  for  some  time  unargued.  We  have 
had  no  difficulty  in  making  up  our  minds  upon  it,  after  the 
facts  were  fully  before  us. 

The  plaintiffs  seem  to  have  brought  this  action  under 
some  idea  that  they  had  reason  to  complain  of  the  sheriff 
as  having  acted  unfairly  towards  them,  and  having  taken 
them  by  surprise  with  this  fresh  seizure  at  Mr.  Hamilton’s 
suit,  in  April,  1847,  though  he  had  stated  some  weeks  or 
months  before  that  the  executions  which  he  then  held  against 
the  vessel,  and  which  the  plaintiffs  discharged,  were  all  the 
claims  he  had  upon  her.  The  sheriff,  no  doubt,  spoke  truly 
so  far  as  regarded  any  executions  which  he  had  received 
up  to  that  time  ; but  he  could  give  no  assurance  (and  it  was 
not  reasonable  to  imagine  that  he  meant  to  do  so)  that  no 
other  execution  would  afterwards  come  against  McKenzie ; 
and  whenever  any  other  such  execution  might  come,  of 
course  it  must  be  known  that  he  would  be  obliged  to  do 
whatever  his  duty  should  require. 

Then  we  have  to  consider  whether  the  Eleanora  was  in 
law  liable  to  the  execution  at  the  suit  of  Hamilton,  when  it 
came  to  the  sheriff,  in  April,  1847. 

It  was  no  doubt  liable,  unless  by  reason  of  the  transfers 
which  had  before  been  made  to  these  plaintiff.  Their 
validity  is  denied,  on  the  ground  that  they  do  not  contain  in 
them  any  recital  of  the  certificate  of  ownership,  such  as  our 
ShipEegistry  Act,  8 Vic.  ch.  5,  sec.  3,  renders  indispensable. 

The  defendant  relied  upon  this  at  the  trial.  It  did  not 
seem  to  me  that  the  13th  clause  of  that  statute  extended  to 
mortgages ; at  least,  I recollect  that  that  was  my  impression, 
and  I believe  I intimated  so  at  the  trial,  though  the  point 
was  reserved  for  more  deliberate  consideration. 
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After  examining  ?the  question,  I now  think  otherwise ; 
rand  I believe  we  all  are  of  opinion  that  the  certificate  of 
registry  of  ownership  is  required  to  be  recited  in  a transfer 
made  by  way  of  mortgage  or  security,  as  well  as  upon  an 
.absolute  and  immediate  sale,  though  it  would  not  seem  so 
on  the  first  impression. 

The  clause  enacts,  ‘‘  that  when  and  so  often  as  the  pro- 
perty in  any  ship  or  vessel,  or  any  part  thereof,  shall,  after 
being  granted  certificate  of  ownership,  he  sold  to  any  others 
of  her  Majesty’s  subjects,  the  same  shall  be  transferred  by 
bill  of  sale  or  other  instrument  in  writing,  containing  a re- 
cital of  the  certificate  of  ownership  of  such  ship  or  vessel, 
&c.,  otherwise  such  transfer  shall  not  be  valid  or  effectual 
for  any  purpose  whatever,  either  in  law  or  equity.” 

Then  the  23rd  clause  enacts,  that  when  any  transfer  ‘‘of 
any  ship  or  ve^el  shall  be  made  only  as  security  for  the 
payment  of  a debt,  either  by  way  of  mortgage  or  assign- 
ment to  a trustee,  for  the  purpose  of  selling  the  same  for 
the  pay  ment  of  any  debt,  then  the  person  to  whom  such 
transfer  shall  be  made  shall  not  by  reason  thereof  be  deem- 
ed to  be  the  owner  of  such  ship  or  vessel,  nor  shall  the  person 
making  such  transfer  be  deemed  by  reason  thereof  to  have 
ceased  to  be  the  owner,  any  more  than  if  no  such  transfer 
bad  been  made,  except  so  far  as  may  be  necessary  for  the 
purpose  of  rendering  the  ship  or  vessel  available,  by  sale  or 
otherwise,  for  the  payment  of  the  debt,  for  the  securing  the 
payment  of  which  such  transfer  shall  have  been  made.” 

By  persons  accustomed  to  construe  acts  of  parliament  by 
their  language,  and  not  familiar  with  the  practice  under  the 
.ship  registry  laws,  it  might,  I think,  be  naturally  understood 
from  these  clauses  read  in  connection,  that  in  mortgages  of 
ships  the  ceidificate  of  registry  of  ownership  need  not  be 
recited;  for  when  we  [speak  of  the  ‘property  in  a ship 
being  sold,”  we  do  not  ordinarily  include  the  idea  of  a 
mere  security  being  given  on  the  ship,  and  still  less  would 
we  commonly  understand  that  to  be  meant  by  a statute, 
which  provides  in  such  express  terms  that  the  person  mort- 
, gaging  shall  not  be  deemed  to  have  ceased  to  be  the  owner, 
but  that  he,  and  not  the  mortgagee,  shall  bo  deemed  to  be 
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the  owner,  as  if  no  such  mortgage  had  been  made.  But 
the  saving  which  follows  maj^  properly  have  a great  effect 
on  determining  how  we  are  to  understand  this  latter  clause 
— “ except  so  far  as  may  be  necessary  for  rendering  the 
ship  or  vessel  available,  by  sale  or  otherwise,  for  the  pay- 
ment of  the  debt  secured.” 

This  law  of  shipping  is  in  a great  measure  new  to  us.  In 
England,  it  has  formed  for  ages  a very  important  branch  of 
the  law,  and  the  courts  are  familiar  with  the  object  and  in- 
tentions of  the  legislature  in  the  different  provisions  respect- 
ing them,  which  have  been  embodied  in  a multitude  of 
statutes.  In  the  cases  cited  of  Dean  v.  McGhe  et  al.  4 Bing. 
45,  and  Kerswell  v.  Bishop,  2 Cr.  & J.  539,  as  well  as  in 
others,  it  seems  to  have  been  clearl}^  held  that  the  provision 
which  I have  cited  from  the  23rd  clause  was  intended  mere- 
ly for  the  benefit  of  the  mortgagees,  that  they  might  not  be 
burthened  with  the  liabilities  and  charges  of  owners,  while 
they  had  not  in  fact  the  possession  and  management  of  the 
ship,  and  that  the  provision  was  not  in  an}^-  way  to  prejudice 
their  security.  The  courts  have  accordingly  held  that, 
when  the  mortgagees  are  in  possession  that  clause  does  not 
apply. 

One  can  see  at  once  that  this  is  a very  reasonable  footing 
for  the  law  to  rest  upon,  but  yet  it  would  appear,  I think, 
that  the  statute  is  by  no  means  happily  expressed  if  that 
were  (as  I suppose  it  was)  the  intention  of  it.  It  would 
have  been  very  easy,  I mean,  to  have  ensured  that  construc- 
tion being  given  to  the  act,  without  the  necessity  of  seeming 
to  act  so  much  in  disregard  of  its  language.  But  conform- 
ing as  we  shall  do  to  these  decisions  upon  clauses  precisely 
like  ours,  and  from  which  we  must  see  that  our  act  was 
framed,  we  are  to  regard  the  mortgagees  in  this  case  as  the 
actual  owners,  being  in  possession  under  a bill  of  sale  ; for 
whether  they  or  their  cestuis  qui  trusts  were  actually  in  pos- 
session, the  effect  would  be  the  same  on  this  question,  Mc- 
Kenzie being  equally  out  of  possession. 

We  have  to  take  the  case  on  the  effect  of  the  13th  clause 
alone,  the  23rd  not  being  applicable  under  the  circum- 
stances ; and  we  think  it  is  clear,  from  the  recent  decisions 
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in  England,  and  clear  also  on  the  reason  of  the  thing,  that 
these  plaintiffs  taking  a bill  of  sale  of  McKenzie’s  interest, 
though  only  as  a security,  but  with  the  power  of  selling  the 
vessel  in  order  to  satisfy  their  debt,  were  bound  to  take  care 
that  such  bill  of  sale  contained  a recital  of  the  certificate 
of  registry.  The  23rd  and  24th  clauses  of  the  statute  clear- 
ly indicate  the  intention  that  the  means  shall  exist  of  trac- 
ing all  such  securities. 

The  object  of  the  statute,  it  is  clear,  is  to  preserve  the 
means  of  shewing  the  identity  of  the  vessel.  The  kind,  of 
bill  of  sale  taken  in  this  case  is  the  common  one  used  in 
England  for  the  same  purpose;  the  same  transfer  by  way 
of  security,  with  power  of  sale  to  satisfy  the  debt,  and  with 
power  also  as  in  this  case  to  take  the  vessel  into  the  hands 
of  the  mortgagee  and  apply  the  earnings  to  the  discharge  of 
the  debt.  It  is  clear,  that  when  the  mortgagee  uses  the 
power  to  sell,  as  he  may  do  at  any  time  after  default,  his 
sale  becomes  an  absolute  transfer  of  the  property  of  the 
ship,  and  every  reason  for  securing  the  proof  of  identity 
applies  as  well  as  in  the  case  of  sales  made  directly  by  the 
absolute  owner ; but  unless  the  bill  of  sale,  taken  by  the 
mortgagee  is  required  to  contain  a recital  of  the  certificate, 
he  would  be  without  the  means  in  general  of  inserting  it  in 
the  sale  made  by  himself,  and  the  object  of  the  statute 
would  be  lost. 

I cannot  say  therefore,  that  I have  any  doubt  that  the  leg- 
islature must  have  meant  that,  in  cases  like  the  present, 
the  certificate  should  be  recited  in  the  transfer;  and  in 
Boyson  v.  Gibson  et  ah,  16  L.  J.  C.  P.  147,  it  is  plainly 
assumed.— See  9 E.  E.  231;  3 T.  E.  406  ; 7 T.  E.  306. 

Then  this  being  so,  as  the  statute  is  express  that  the  bill 
of  sale  without  such  recital  of  the  certificate  of  ownership^ 

shall  not  he  valid  or  effectual  for  any  purpose  whatever^'  we 
cannot  hold  it  to  be  valid  for  enabling  the  plaintiffs  to 
maintain  their  title  under  it  against  the  defendant,  who  has 
seized  under  an  execution  against  the  owner  who  made  this 
invalid  instrument. 

The  bill  of  sale  constituted  this  plaintiff’s  only  title.  The 
defendant  took  the  Eleanora  not  out  of  their  actual  posses- 
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sion,  but  out  of  the  possession  of  a person  who  was  employed 
in  fact  by  Merrick  & Co.,  and  received  his  instructions  from 
them  and  accounted  to  them.  The  plaintiffs  therefore  felt 
that,  without  the  bill  of  sale,  they  had  nothing  to  stand  upon ; 
and  we  think  that  upon  the  issue  on  the  record  denying  their 
property,  the  defendant  was  clearly  entitled  to  succeed, 
though  he  had  not  pleaded  specially  his  authority  under  the 
writ. — 13  M.  & W.  107. 

It  is  unnecessay  to  go  into  the  other  question  raised, 
namely,  whether  these  plaintiffs  were  entitled  to  bring  tres- 
pass, even  if  their  bill  of  sale  had  been  valid,  which  it  is 
contended  the}^  were  not,  on  account  of  their  not  being 
actually  in  possession  of  the  vessel. 


Cochrane  v.  Eyre  et  al. 

Nul  Tiel  Record — Variance — Pleadings. 

Debt  on  recognizance  of  bail  entered  into  in  the  District  Court.  Plea — 
that  no  ca.  sa.  had  been  duly  sued  or  prosecuted  out  of  the  District 
Court  ; Replication — that  the  plaintiff  did  sue  out  and  prosecute  a 
ca.  sa. , setting  it  out,  and  praying  that  a day  might  be  given  to  bring 
in  the  record.  The  record  certified  to  this  court  by  the  judge  of  the 
District  Court,  agreed  with  the  replication.  It  was  therefore  held  per 
Cur.,  that  under  the  issue,  no  objection  could  be  taken  to  the  ca.  sa., 
as  in  some  particulars  varying  from  tho  judgment.  It  was  also  held, 
that  it  was  no  objection  that  it  did  not  appear  upon  the  record  that 
the  ca.  sa.  had  lain  four  days  in  the  sheriff’s  office  before  the  return 
day,  this  being  matter  of  practice  of  another  court,  and  not  made  the 
subject  of  inquiry  upon  the  issue  raised  in  this  court. 

Debt  on  recognizance  of  bail  in  the  District  Court  of  the 
District  of  Newcastle,  in  a cause  there  pending  of  Cochrane 
plaintiff,  against  one  Porter. 

The  defendants  pleaded  that  ‘‘no  writ  of  ca.  sa.  was  duly 
•sued  or  prosecuted  out  of  the  said  District  Court  of  the 
Newcastle  District  against  the  said  Porter,  upon  the  said 
judgment,  at  any  time  after  the  recovery  thereof  and  before 
the  commencement  of  this  suit,  and  this,”  &c. 

The  plaintiff  replied,  that  “ the  plaintiff,  after  the  recovery 
<of  the  judgment  and  before  the  commencement  of  this  suit, 
viz. — on  the  23rd  September,  12  Yic.,  sued  and  prosecuted 
out  of  the  said  District  Court  a certain  writ  of  our  said  Lady 
the  Queen,  called  a ca.  sa.,  upon  the  said  judgment  against 
the  said  Porter  directed,  &c., — setting  out  ^he  writ;  which 


COCHRANfi  V*  EYRE  ET  AL. 


595 


said  writ  afterwards  and  before  the  said  return  thereof,  to 
wit,  on  the  26th  September,  1848,  was  delivered  by  the 
plaintiff  to  the  sheriff  of,  &c.,  to  be  executed,  &c.,  and  after- 
wards, according  to  the  course  and  practice  of  the  said  Dis- 
trict Court,  to  wit,  on  the  23rd  of  October,  1848,  before  the 
judge  of  the  said  DistrictCourt  came  the  plaintiff  in  his  own 
proper  person,  and  the  sheriff  that  day  returned  to  the  said 
court  that  the  said  Porter  was  not  found  in  his  district,  as 
by  the  said  writ  of  ca.  sa.,  and  the  return  thereof  duly  filed 
and  remaining  of  record  in  the  said  District  Court  more  fully 
appears,  and  prays  that  a day  may  be  given  to  bring  in  the 
record. 

The  record  certified  to  this  court  by  the  judge  ofithe  Dis- 
trict Court,  agreed  with  the  replication ; but  it  was  objected 
on  the  part  of  the  defendant,  that  the  ca.  sa.  varied  from  the 
judgment  in  the  District  Court,  being  on  ‘promises  and  under- 
takings, whereas  the  judgment  is  alleged  in  this  declaration 
to  have  been  recovered  on  occasion  of  the  not  performing 
certain  promises  then  lately  made  (not  containing  the  words 
^‘undertakings.”) 

2.  That  the  ca.  sa.  appeared  to  be  tested  before  the  judg- 
ment was  entered. 

3.  That  it  did  not  appear  that  the  ca.sa.  had  lain  four 
days  in  the  sheriff’s  office  before  the  return. 

The  recovery  of  the  judgment  was  laid  with  a videlicit  to 
have  been  on  the  23rd  September,  1848. 

The  writ  was  tested  on  the  10th  June,  1848,  returnable  on 
the  23rd  of  October,  issued  23rd  September. 

Leith  moved  for  judgment,  on  the  plea  of  nul  tiel  record. 

Eccles  shewed  cause,  stating  the  grounds  above  mention- 
ed. The  authorities  cited  were — 7 B.  & C.  800 ; 2 Ch.  Eep. 
102;  5M.  &S.323;  1 H.  Bl.  *74. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  nothing  in  any  of  the  exceptions  taken.  The 
plaintiff  is  entitled  to  judgment.  The  ca.  sa.  is  such  as  the 
plaintiff  has  set  out  in  his  replication ; whether  it  did  or  did 
not  vary  in  some  trifling  particular  from  the  judgment, is  not 
the  question  on  this  issue. 

The  ca.  sa.  is  not  void  for  any  cause  assigned,  and  its 
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being  required  to  be  four  days  in  the  sheriff’s  hands,  i& 
mere  matter  of  practice  of  another  court,  which  we  are  not 
to  inquire  into  upon  this  issue.  ' 

Per  Cur. — Judgment  for  the  plaintiff. 

Gunn  v.  McDonald. 

In  an  action  for  a malicious  arrest  on  a ca.  sa.,  when  there  was  no  cause 
for  believing  that  the  plaintiff  had  made  any  secret  or  fraudulent  con- 
veyance of  his  property  in  order  to  prevent  its  being  taken  in  execu- 
tion, the  question  to  be  submitted  is,  not  whether  an  assignment  of 
the  property  really  is  fraudulent  or  not,  but  whether  the  defendant 
has  reason  to  suspect  that  it  is  so. 

Case  for  malicious  arrest  on  a ca.  sa.,  when  there  was  na 
cause  for  believing  that  the  plaintiff  had  made  any  secret 
and  fraudulent  conveyance  of  his  property  in  order  to  pre- 
vent its  being  taken  in  execution. 

General  issue  and  other  pleas. 

Richards  obtained  a rule  for  setting  the  verdict  aside,  as 
being  contrary  to  law  and  evidence,  and  the  judges  charge.. 
J.  LuMn  Robinson  shewed  cause. 

Eobinson,  C,  J.,  delivered  the  judgment  of  the  court. 

On  the  evidence,  it  seems  to  us  that  the  jury  should  have 
been  told,  that  probable  cause  for  making  the  affidavit  and 
suing  out  the  writ  was  made  out,  and  that  the  defendant  was 
entitled  to  a verdict. 

It  was  left,  however,  to  the  jury  to  determine  whether  the 
assignment  of  his  property,  which  the  plaintiff  did  make  to 
one  McDonald  before  suing  out  the  ca.  sa.,  was  in  fact  fraud- 
ulent or  not,  as  if  the  case  must  necessarily  turn  upon  that; 
and  they  found  for  the  defendant,  contrary  as  it  seems  to  the 
weight  of  evidence. 

But  whether  the  assignment  really  was  fraudulent  or  not, 
was  not  properly  the  question,  but  whether  this  defendant 
bad  reason  to  suspect  that  it  was  so ; and  we  think  such 
strong  reasons  were  shown,  from  the  conduct  and  declara- 
tions of  the  debtor,  and  from  the  manner  in  which  the  pro- 
perty was  allowed  to  be  dealt  with  after  the  assignment, that 
the  plaintiffs  in  the  suit  had  ample  cause  for  making  the 
affidavit  and  suing  out  the  ca.  sa. 

It  is  not  necessary  to  the  protection  of  suitors  making 
affidavits  in,  such  cases,  that  they  should  know  the  assign- 
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ment  which  is  set  up  to  be  fraadulent,  and  that  it  should  be 
afterwards  made  out  to  the  satisfaction  of  a jury  to  have 
been  fraudulent. 

It  is  sufficient  to  relieve  the  party  making  the  affidavit 
from  the  imputation  of  acting  maliciously,  if  he  shews  to 
the  conviction  of  the  judge  at  the  trial  that  the  circumstan- 
ces attending  the  transfer  were  such  -as  would  reasonably 
lead  to  the  belief  that  it  was  colourable  and  pretended  and 
not  a bona  fide  transaction. 

We  think  that  must  be  said  of  the  present  case  by  any 
one  who  considers  the  evidence,  and  the  learned  judge 
who  tried  the  cause  has  the  same  impression  of  it. 

Per  Cur, — Eule  absolute  for  new  trial — costs 
to  abide  the  event. 


Davis  v.  Fortune. 

Malicious  arrest — Agency  of  Defendant — Averments  in  declaration. 
Where  it  was  averred  in  the  declaration  against  a defendant  for  a mali- 
cious arrest — that  hy  virtue  of  the  affidavit  of  the  defendant,  he  the  de- 
fendant, maliciously  caused  a writ  to  be  sued  out  for  arresting  the 
plaintiff,  when  he  had  no  probable  cause  for  believing  that  the  plain- 
tiff had  made  any  fraudulent  conveyance  of  his  property,  and  that  he 
further  maliciously  caused  the  writ  to  be  endorsed  and  delivered  to  the 
sheriff,  &c.  Held,  per  Cur.,  that  these  facts,  if  found  by  a jury,  con- 
stituted in  themselves  the  agency  of  the  defendant  for  the  plaintiff  in 
the  suit,  and  that  the  agency  need  not  otherwise  be  more  positively 
averred. 

The  action  was  case  for  malicious  arrest  on  a writ  of  ca. 
sa.,  issued  out  of  the  District  Court  of  the  District  of  Yic- 
toria,  at  the  suit  of  Francis  M.  Hill,  against  the  present 
plaintiff  and  three  others. 

The  declaration  charged  that  the  defendant,  on  the  30th 
March,  1848,  not  then  having  any  reasonable  or  probable 
cause  for  believing  that  this  plaintiff  bad  parted  with  his 
property,  or  made  any  secret  or  fraudulent  conveyance 
thereof,  in  order  to  prevent  its  being  taken  in  execution,  but 
wrongfully  and  unjustly  intending  andcontriving  to  imprison, 
harrass  and  injure  the  plaintiff,  maliciously  and  vexatiously 
made  a certain  affidavit  that  he,  the  defendant,  had  reason 
to  believe  that  one  John  E.  Macaulay,  one  Alexander  Gum- 
ming and  the  now  plaintiff,  had  parted  with  their  prop- 
erty, or  made  some  secret  or  fraudulent  conveyance 
thereof  in  order  to  prevent  its  being  taken  in  execution. 
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and  that  afterwards  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  4th  of  April,  1848,  as  of  — term, 
in  the  month  of  March,  in  the  year  aforesaid,  Ae,  the  defend- 
ant j not  having  any  reasonable  or  probable  excuse  for  believing  as 
aforesaid,  but  contriving  and  intending,  as  aforesaid,  did 
wrongfully,  maliciously  and  falsely  by  virtue  of  the  said  affida- 
vit, cause  and  procure  to  be  sued  out  of  the  District  Court  of 
the  District  of  Yictoria,  a writ  of  ca.,sa,  directed,  by 
which,  &c.,  (setting  out  the  writ);  that  the  sheriff  should 
take  John  E.  Macaulay,  Alexander  Gumming,  George  Dal- 
ton and  the  now  plaintiff,  if  they  should  bofound,  &c.,  re- 
turnable first  day  of  June  term  next,  to  satisfy  Francis  M. 
Hill  for  the  sum  of  491.  Os.  2d.,  lately  before,  &c.,  had  re- 
covered against  them  &c. 

The  declaration  then  charged — 

That  the  defendant  further  contriving,  and  vexatiously 
and  maliciously  intending  as  aforesaid,  afterwards,  viz.  on 
the  4th  day  of  April  aforesaid,  maliciously  and  vexatiously, 
and  without  having  any  reasonable  or  probable  cause  fov  believ- 
ing that  the  now  plaintiff  had  parted  with  his  pro- 
perty, or  made  any  fraudulent  or  secret  conveyance  thereof, 
in  order  to  prevent  its  being  taken  in  execution,  caused  and 
procured  the  said  writ  to  be  endorsed  with  a direction  to  the 
sheriff  to  take  John  K.  Macaulay,  Alexander  Gumming  and 
the  now  plaintiff,  for  51Z.  15s.  4d.,  with  interest,- &c.,  and  so 
indorsed  to*  be  delivered  to  the  said  sheriff  to  bo  executed 
according  toTaw;  and  the  said  writ  being  so  indorsed  and 
delivered  as  aforesaid,  the  now  defendant  afterwards, 
and  before  the  return  day  of  the  said  writ  and  before 
the  commencement  of  this  suit,  viz.,  on  the  22nd  of 
April,  in  the  year  aforesaid,  contriving  .and  maliciously 
intending  as  aforesaid,  and  without  having  any  re.asonable 
or.  probable  cause  for  believing,  &c.,  (as  before)  wickedly, 
maliciously  and  vexatiously  caused  the  now  plaintiff;  to  be 
arrested  by  his  body,  under  and  by  virtue  of  4he  . said  writ, 
and  to  be  thereupon  kept  and  imprisoned  for  a long  space  of 
time,  &c.  (and  until  he  procured,  bail  for  the  limits). 

And  thenceforth  the  defendant,  wrongfully  and  malici- 
ously, and  without  «any  reasonable  or  probable  cause  as 
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aforesaid,  caused  the  plaintiff  to  be  kept  and  confined 
to  the  said  limits,  under  and  by  virtue  of  the  said  writ, 
for  a further  space  of  time,  &c,,  until  the  plaintiff  was 
forced  to  pay  the  moneys  so  indorsed  on  the  said  writ. 
Whereas,  in  truth  and  in  fact,  the  now  defendant,  at  the 
time  of  the  suing  forth  of  the  said  writ  and  of  the  said 
arrest  and  imprisonment,  and  after  the  said  confinement  to 
the  said  limits,  had  not  any  reasonable  or  probable  cause 
for  suspecting  or  believing  that  the  plaintiff  had  parted  with 
his  property,  or  made  any  fraudulent  or  secret  conveyance 
thereof,  in  order  to  prevent  its  taking  in  execution  (averring 
special  damage,  and  concluding  “ to  plaintiff’s  damage  of 
500?.)” 

Plea:  ‘Kot  Guilty. 

Verdict  for  plaintiff,  26?. 

The  defendant  moved  in  arrest  of  judgment. 

'The  exceptions  pointed  out  in  the  rule  nisi  slb  grounds  for 
arresting  the  judgment,  were,  that  it  was  not  stated  that  the 
defendant  was  or  acted  as  the  agent  of  the  plaintiff  in  mak- 
ing the  affidavit  referred  to,  or  in  any  of  the  proceedings  al- 
leged to  have  been  taken  by  the  defendant,  or  that  the  affida- 
vit was  sworn  or  made  in  any  cause  or  in  any  court. 

Vankoughnet  obtained  a rule  in  arrest  of  judgment,  upon 
the  grounds — 

1st.  That  it  was  not  stated  in  the  declaration  that  the  de- 
fendant was  or  acted  as  the  agent  of  Hill  the  plaintiff  in  the 
suit,  in  making  the  affidavit  referred  to,  or  in  any  of  the 
proceedings  alleged  to  have  been  taken  by  the  defendant. 

2nd.  That  it  was  not  stated  that  the  affidavit  was  sworn  or 
made  in  any  cause,  or  in  any  court, 

Bichards  shewed  cause. 

The  authorities  cited  were,  4U.  C.  E.  211,  37'? ; 3 Howl, 
720 ; 10  B.  & C.  216 ; 1 B.  «&  C.  145  ; 4 Q.  B.  E.  481  j 2 Ch. 
Eep,  304;  3IJ.  C.  E.  138. 

EoRiNsoNj  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  all  of  opinion  that  the  declaration  states  a suf- 
ficient cause  of  action.  Whether  the  affidavit  mentioned  in 
the  declaration  was  regular  or  not,  not  being  alleged  to,  have 
been  sworn  in  any  cause  or  in  any  court,  still  it  is 
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averred  as  a fact  that  by  virtue  of  it  the  defendant  malici- 
ously caused  a writ  to  be  sued  out  for  arresting  the  plaintiff, 
when  he  had  no  probable  cause  for  believing  that  the  now 
plaintiff  had  made  any  fraudulent  conveyance  of  his  property. 

It  would  be  no  protection  to  this  defendant  against  the 
consequence  of  his  alleged  malicious  act,  that  his  affidavit 
was  irregular,  so  long  as  it  appears  (which  the  jury  have 
found)  that  he  did  make  such  an  affidavit  and  caused  the 
writ  to  issue,  which  we  know  without  an  affidavit  could  not 
have  issued. 

And  then  the  declaration  charges  other  acts  to  have  been 
maliciously  done  by  the  defendant,  which  caused  the  arrest, 
namely — the  procuring  the  writ  to  be  indorsed  with  a dii*ec- 
tion  to  take  the  now  plaintiff  for  a certain  sum,  and  the 
delivery  of  the  writ  to  the  sheriff,  and  causing  this  plaintiff 
to  be  arrested  under  it.  The  doing  these  things  constitutes 
in  itself  the  agency  for  the  plaintiff  on  the  writ,  which  the 
defendant  contends  is  necessary  to  bo  shewn,  and  each  act 
so  done  is  averred  to  have  been  done  maliciously,  and  for 
the  purpose  of  injuring  the  now  plaintiff  without  probable 
cause  to  warrant  it.  All  this,  we  must  now  take  it,  has 
been  proved;  and  we  cannot  say  that  a sufficient  cause  of 
action  is  not  charged,  though  the  result  of  this  action  does 
not  establish  that  everbody  who  under  any  circumstances 
takes  a step  towards  making  an  arrest  which  originates  in 
malice,  is  necessarily  liable  to  such  an  action.  Each  case 
must  be  supported  by  the  finding  of  the  jury  and  the  opinion 
of  the  judge  on  the  facts  proved. 

Per  Cur. — Eule  discharged. 


Locke  v.  Wilson. 

Case  for  r/ialiciously  suing  out  a commission  of  banJcruptcy — Necessary 
averments  in  declaration. 

In  an  action  for  maliciously  suing  out  a commission  of  bankruptcy 
against  the  plaintiff,  it  should  be  distinctly  averred  in  the  declaration, 
that  the  defendant  acted  without  cause — the  averment  that  defendant 
falsely  and  maliciously  swore  to  the  debt,  &c.,  is  not  sufficient. 

The  declaration  should  also  state,  ihat  the  commission  of  bankruptcy 
issued  upon  the’ affidavits  set  out,  and  that  the  affidavits  were  made 
before  a competent  authority. 

It  should  also  be  averred,  that  the  commission  was  superseded  before 
the  action  was  commenced. 
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Case  for  maliciously  suing  out  a commission  of  bank-, 
ruptcy  against  the  plaintiff.  The  declaration,  in  the  1st 
count,  averred — that  whereas  the  plaintiff  before,  &c.,  had 
not  committed  any  act  of  bankruptcy,  nor  was  indebted  to 
the  defendant  in  any  debt  sufficient  to  support  a commission 
of  bankruptcy,  but  was  in  great  repute,  &c.;  yet  the  defen- 
dant well  knowing  the  premises,  &c.,  falsely  and  mali- 
ciously caused  and  procured  the  plaintiff  to  be  declared  a 
bankrupt,  went  before  one,  &c.,  a commissioner,  &c.,  and 
falsely  and  maliciously  swore  that  he  the  plaintiff  was  justly 
indebted  to  the  defendant  in  the  sum  of,  &c.,  for,  &c. ; and 
further  made  oath  and  said,  that  the  said  plaintiff,  as  the 
said  deponent  then  verily  believed,  was  a trader  within  the 
meaning  of  the  statutes  of  this  province  relating  to  bank- 
rupts— that  is  to  say,  &c. ; and  that  on  the  14th  of  July, 
1848,  a summons  according  to  the  statute  was  duly  issued 
by  David  S.  McQueen,  Esquire,  Judge  of  the  District 
Court  of  the  District  of  Brock,  against  the  said  plaintiff,  at 
the  suit  or  instance  of  the  said  defendant,  requiring  the  said 
plaintiff  to  be  and  appear,  before,  &c,,  which  said  summons 
was  duly  served  on  the  said  plaintiff;  and  the  said  defen- 
dant further  swore  and  said,  that  the  said  plaintiff  did 
appear  at  the  call  of  the  said  summons,  and  upon  his 
appearance  upon  such  summons,  did  refuse  to  admit  the 
demand  of  the  said  defendant,  and  did  not  make  a depo- 
sition in  the  form  prescribed  by  the  statute  in  that  behalf; 
that  he  believed  he  had  a good  answer  to  the  said  demand 
of  the  said  defendant,  and  had  not  within  twenty -one  days 
after  personal  service  of  the  said  summons  secured  the  said 
demand  of  the  said  defendant  to  the  satisfaction  of  the  said 
defendant,  or  entered  into  a bond,  with  two  sufficient 
securities,  in  manner  and  form  prescribed  by  the  statute  in 
that  behalf ; and  the  defendant  further  contriving,  &c.,  did 
afterwards  falsely  and  maliciously  cause  and  procure  the 
said  affidavit  to  be  presented  to  David  S.  McQueen, 
Esquire,  Judge,  &c,;  and  then  further  contriving  as  afore- 
said, maliciously  caused  and  procured  to  be  sued  and  prose- 
cuted out  of  the  said  Court  of  Bankruptcy  for  the  District 
of  Brock  a commission  of  bankruptcy  of  our  said  Lady  the 
39  6 u.  c.  Q.  B. 
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Queen,  sealed,  &c.,  against  the  said  plaintiff ; and  the  said 
defendant  then  further  contriving  and  intending  as  aforesaid, 
maliciously  caused  and  procured  the  said  plaintiff  to  be  de- 
clared a bankrupt,  &c.;  and  the  plaintiff  further  saith,  that 
afterwards,  to  wit,  on  the  first  day  of  January,  1849,  the 
said  commission  was  duly  superseded. 

The  2nd  count  contained  no  averment  of  the  commission 
being  superseded. 

Demurrer  to  1st  count:  Because  the  plaintiff,  in  and  by 
his  first  count,  does  not  allege  that  the  said  commission  of 
bankruptcy  was  falsely  or  without  probable  cause  sued  out 
of  the  said  Court  of  Bankruptcy  j and  although  it  is  alleged 
that  the  said  affidavit  in  the  first  count  mentioned  was  false- 
ly and  maliciously  sworn  to,  yet  it  is  not  alleged  that  the 
said  commission  was  issued  upon  such  affidavit,  and  for  all 
that  appears  in  the  said  first  count,  the  said  commission  may 
have  issued  upon  another  and  different  affidavit. 

And  also,  because  it  is  not  alleged  that  the  said  commis- 
sion was  superseded  upon  any  such  ground  as  the  falsehood 
of  any  proceedings  of  the  defendant,  or  upon  any  ground 
from  whence  it  might  be  inferred  that  the  defendant  had  not 
probable  cause  for  suing  out  the  same,  and  for  anything 
which  appears  in  the  said  first  count  to  the  contrary,  the 
same  may  have  been  superseded  upon  some  point  or  matter 
of  form ; and  as  the  suing  out  of  the  commission  was  the  act 
of  the  defendant,  from  whence  it  is  alleged  in  the  declara- 
tion that  damage  resulted  to  the  plaintiff,  the  same  should 
have  been  averred  to  have  been  done  falsely  and  without 
probable  cause. 

And  also  because  it  is  not  in  and  by  the  said  first  count 
shewn,  by  what  person,  or  court,  or  authority  the  said  com- 
mission was  superseded. 

Demurrer  to  2nd  count : Because  it  is  not  alleged  in  the 
said  second  count  that  the  said  commission  of  bankruptcy 
therein  mentioned  was  sued  out  falsely  and  without  prob- 
able cause ; but  it  is  only  alleged  that  by  the  said  commis- 
sion the  plaintiff  was  falsely  and  maliciously  declared  a bank- 
rupt, thus  attributing  to  the  mere  effect  of  the  commission 
falsehood  and  malice  which  is  absurd. 
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And  also  because  it  is  not  alleged  in  the  said  second  count, 
that  the  said  commission  in  that  count  mentioned  was  before 
the  commencement  of  this  suit  superseded. 

McLean,  for  the  demurrer.  EccUs  contra.  The  autho- 
rities cited  were — 3 Camp.  58;  2 B.  & Ad.  695  ; 4 Taunt.  *7 ; 
1 B,  & Ad.  128. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  count  seems  to  be  defective  in  not  shewing  dis- 
tinctly in  what  respect  the  defendant  acted  without  pro- 
bable cause,  whether  as  to  the  existence  of  any  debt,  or  as 
to  the  plaintiff  being  a trader,  or  what.  In  fact  it  does  not 
lay  any  thing  to  have  been  done  without  probable  cause, 
but  only  falsely  and  maliciously.  The  allegation  is  not 
that  the  defendant  had  not  at  the  time  he  made  the  affidavit 
any  demand  against  the  plaintiff  sufficient  to  support  a 
commission  of  bankruptcy.  Plaintiff  does  not  explicitly 
deny  that  he  owed  the  debts  sworn  to,  or  any  of  them,, 
and  he  may  therefore  be  tendering  an  issue  in  law  that 
they  were  not  any  of  them  sufficient  to  support  a com- 
mission. 

Then  he  does  not  aver  that  defendant  had  not  probable 
cause  for  believing  that  plaintiff  owed  him  the  debts  al- 
leged, but  only  that  he  falsely  and  maliciously  sw^ore  to  the 
debt. 

And  the  declaration  is  bad  in  not  expressly  stating  that 
the  commission  issued  upon  the  affidavits  set  out.  It  is  not 
alleged  that  the  defendant  made  the  affidavit  of  service,  and 
of  plaintiff’s  default  in  swearing  the  debt,  &c.,  before  any 
competent  authority.  The  commission  in  this  case  was  not 
founded  in  any  other  alleged  act  of  bankruptcy  than  the 
plaintiff  failing  to  pay  a sum  then  demanded,  or  to  make 
oath  that  he  believed  he  had  a good  defence  to  it,  one 
of  which  things  certainly  he  should  have  done,  whatever 
might  have  been  the  truth  as  to  the  alleged  debt. 

The  commission  also  should  have  been  expressly  averred 
to  have  been  superseded  before  this  action  was  commenced, 
according  to  the  authority  of  the  case  of  Whitworth  v. 
Hall,  2 B.  & Ad.  695,  though  certainly  the  precedents  do 
not  in  express  terms  allege  that.  It  seems  to  me  a clear 
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ground  against  this  count  that  it  does  not  charge  that  the 
defendant  acted  without  probable  cause.  The  case  of 
De  Medina  v.  Grove,  11  Jurist,  145,  is  an  authority  pre- 
cisely in  point,  for  there  the  declaration  did  aver,  as  this 
does,  that  the  defendant  “ well  knew,”  &c.,  which  it  may 
be  argued  amounts  to  an  indirect  assertion  that  he  had  not 
probable  cause. 

The  2nd  count,  besides  this  defect,  does  not  shew  the 
•commission  superseded  at  all,  and  for  that  reason  alone  is 
•insufficient. 

Judgment  for  defendant  on  demurrer. 

Leave  to  amend. 

Chase  v.  Gilmour. 

Hule^  of  Michaelmas  Term,  4 Geo.  IV. — Affixing  Notice  of  Trial  in  De- 
puty Cleric  of  Crown's  Office. 

A copy  of  a notice  of  trial  can  only  be  affixed  in  the  office  of  the 
Deputy  Clerk  of  the  Crown  in  the  district  in  which  the  action  is 
brought  —where  therefore  a testatum  writ  only  had  been  issued  into 
the  district  where  the  notice  had  been  put  up,  the  notice  of  trial  was 
held  to  be  irregular. 

The  defendant  moved  to  set  aside  verdict  on  the  ground 
of  irregularity,  the  notice  of  trial  being  served  on  the  1st  of 
May,  and  the  assizes  commencing  on  the  7th  of  May;  or  for 
new  trial  on  affidavit  of  merits. 

The  plaintiff  declared  in  trover. 

Pleas : 1st.  Not  guilty. 

2nd.  Plaintiff  not  possessed. 

The  evidence  was  the  plainest  possible,  to  prove  the  pro- 
perty and  conversion  of  a horse. 

The  affidavit  of  merits  was  made  by  the  defendant  on  the 
general  terms,  that  he  had  a good  defence  to  this  action  upon 
the  merits,  as  he  was  advised  and  believed. 

The  notice  of  trial  was  sworn  to  have  been  served  on  the 
Is^  of  May,  on  the  clerk  of  the  defendant’s  attorney,  the 
assizes  commencing  on  the  7th;  and  on  the  5th  of  May, 
notice  was  served  on  the  plaintiff’s  attorney  that  the  defen- 
dant would  except  to  the  notice  as  insufficient.  The  de- 
fendant proved  that  he  affixed  another  copy  of  notice  of 
trial  in  the  Deputy  Clerk  of  the  Crown’s  office  of  the  dis- 
trict in  which  the  defendant  was  sued. 
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Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  notice  of  trial  served  on  the  defendant’s  attorney, 
was  clearly  irregular,  the  time  being  too  short. 

Then  as  to  the  copy  affixed  up  in  the  Deputy  Crown 
office,  that,  under  our  rule  Michaelmas  4 Geo.  IV.,  would 
be  sufficient  where  the  notice  was  affixed  up  in  the  district 
in  which  the  action  was  brought;  but  in  this  case  the  notice 
was  not  so  affixed,  a testatum  writ  only  having  been  issued 
into  the  district  where  the  notice  was  put  up.  The  2nd 
clause  of  the  8th  Vic.,  chap.  36,  under  which  the  testatum 
issued,  expressly  provides  that  in  all  such  cases  the  service 
of  papers  shall  be  made  upon  the  defendant  or  his  attorney, 
or  upon  the  agent  of  his  attorney  in  Toronto.  We  must 
therefore  make  the  rule  absolute. 

Fer  Eule  absolute. 

# 

Corbett,  Sheriff,  v.  McKenzie. 

Sheriff— Ca.  sa. — When  entitled  to  'poundage  under. 

Where  the  sheriff  has  the  party  in  custody  on  a ea.  sa. — Held  per  Cur,^ 
that  he  has  so  far  made  the  money  (the  body  being  satisfaction)  as  to 
give  him  his  claim  to  poundage  under  our  rule  of  Hilary  Term,  10  Vic. 
No  action  lies  by  the  sheriff  against  the  plaintijffs  attorney  to  claim 
poundage  upon  an  execution  which  the  attorney  has  placed  in  his  hands 
to  be  executed. 

This  was  an  action  of  assumpsit,  brought  by  the  sheriff 
of  the  Midland  District  against  the  defendant,  an  attorney 
of  this  court,  to  recover  the  sum  of  19^.  13s.  3^?.,  of  which 
8Z.  18s.  was  for  poundage  on  a writ  of  ca.  sa.  in  the  case  of 
Fralick  v.  Huffman  in  this  court,  the  sum  of  3s.  Ad.  for 
similar  charges  on  a writ  of  ca.  sa.  in  the  case  of  Gannon 
V.  Lloyd  in  this  court,  and  4^.  4s.  for  similar  charges  on  a 
writ  of  ca,  sa.  in  the  case  of  Macfarlane  v.  Kennedy  in 
this  court. 

In  the  cases  of  Fralick  & Huffman  and  Gannon  & Lloyd, 
the  defendants  respectively  wcre|irrested  by  the  plaintiff  in 
this  suit,  upon  writs  of  ca.  sa.,  which  were  placed  in  his 
hands  for  execution  by  the  attorney  of  the  defendant  in  this 
suit,  and  afterwards  admitted  to  the  limits  of  the  Midland 
District  gaol  and  discharged  from  close  custody,  under  the 
provisions  of  the  statute  10  & 11  Vic.  ch.  15. 
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In  the  case  of  Macfarlane  & Kennedy,  the  defendant  was 
arrested  by  the  plaintiff  in  this  suit  on  a writ  of  ca.  sa., 
which  was  placed  in  his  hands  for  execution  by  the  defen. 
dant  in  this  suit,  and  afterwards  was  discharged  by  a 
judge’s  order,  under  10  & 11  Yic.  ch.  15,  sec.  3. 

It  was  admitted  that  the  above  mentioned  sums  were 
correct  in  amount ; and  the  only  question  for  the  court  to 
decide  was,  whether  they  were  lawfully  chargeable  against 
the  defendant. 

It  was  agreed  that  a verdict  should  be  entered  in  this 
case  for  the  plaintiff  against  the  defendant,  for  all  or  such 
part  of  the  sums  above  mentioned  as  the  court  should  think 
lawfully  chargeable  against  the  defendant,  together  with 
Queen’s  Bench  costs,  to  be  taxed  by  the  Master ; but  if  the 
court  should  be  of  opinion  that  none  of  the  above  mentioned 
sums  were  lawfully  chargeable  against  defendant,  then  it 
wa#  agreed  that  judgment  should  be  entered  for  defendant 
against  the  plaintiff,  for  Queen’s  Bench  costs  of  defence,  to 
be  taxed  by  the  Master. 

Bwrows  for  the  plaintiff.  McKenzie  contra. 

The  authorities  cited  were — 2 0.  & P.  118 ; 5 B.  & C.  328 ; 

2 B.  & Aid.  562 ; 2 M.  & S.  438 ; 12  Yez.  jr.  319  ; 3 B.  & Ad. 

; 11  Jur.  60,  610 ; 3 Campb.  374 ; 5 M.  & W.  620 ; 7 M,  & 
W.  463. 

Eobinson,  C,  J.,  delivered  the  judgment  of  the  court. 

Whatever  opinion  we  may  form  upon  the  sheriff’s  right 
to  claim  poundage  under  the  circumstances  stated  in  the 
case,  we  think  we  could  not  give  our  judgment  for  the 
plaintiff  in  this  action,  because  we  consider  it  to  be  settled 
by  several  decisions  in  England,  and  although,  where  an 
attorney  for  a plaintiff  employs  a special  bailiff  of  his  own 
to  execute  any  process,  he  will  be  liable  personally  to  such 
bailiff,  because  he  makes  him  his  servant  upon  the  occasion,  « 
yet  no  action  lies  by  the  sheriff  against  a plaintiff’s  attorney 
to  claim  poundage  upon  #n  execution  which  the  attorney 
has  placed  in  his  hands  to  be  executed. 

The  principal  question  in  the  case — that  is,  whether  the 
eheriff  can  legally  demand  poundage  in  such  cases  as  are 
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stated,  we  have  found  to  require  much  careful  con- 
. sideration. 

The  English  statute  29  Eliz.  gave  the  sheriff  poundage 
upon  executions  against  the  body,  land,  or  goods,  after  a 
certain  rate  in  the  pound,  upon  such  sum  as  the  sheriff  shall 
levy  or  extend  and  deliver  in  execution,  ‘‘or  take  the  body 
in  execution  for, This  shews  that  in  the  judgment  of  par- 
liament, at  that  day,  when  fees  were  not  allowed  with  reck- 
less liberality,  it  was  thought  reasonable  that  the  sheriff 
should  have  his  poundage  if  he  took  the  party  in  execution^ 
whether  the  plaintiff  did  or  did  not  receive  his  debt  in 
money  in  consequence  of  the  arrest.  And  this  is  not  un- 
reasonable, because  the  sheriff’s  responsibility  is  complete 
when  he  takes  the  party,  and  it  is  a heavy  responsibility — 
he  is  fixed  with  the  whole  debt,  if  the  debtor  escapes  from 
him. 

Our  first  King’s  Bench  act  34  Geo.  III.  ch.  2,  gave  a table 
of  fees ; and  it  gave  the  sheriff  in  these  general  terms 
poundage  on  executions,  viz.,  “6<^,  in  the  pound  on  the  first 
loot.,  and  Sc^.in  the  pound  when  for  any  amount  over  that.” 
It  did  not  distinguish  among  the  different  kinds  of  execu- 
tion, nor  direct  what  service  rendered  by  the  sheriff  should 
entitle  him  to  poundage. 

Our  later  King’s  Bench  act  2 Geo.  lY.  ch.  1,  gave  the 
court  authority  to  appoint  the  fees  to  be  taken  by  all  officers 
of  the  court,  which  authority  still  continues  ; and  the  19th 
clause  of  that  act  provides  that  it  shall  be  lawful,  on  any 
execution  against  the  person,  land  or  goods,  for  the  sheriff 
to  levy  the  poundage  fees  and  expense  of  execution,  over 
and  above  the  sum  recovered  by  the  judgment. 

Here  the  sheriff,  not  having  succeeded  in  levying  the 
money  (if  that  expression  be  properly  applicable  in  the  case 
of  ca.  sa.)  under  these  writs  against  the  debtors,  makes  his 
claim  for  the  fee  on  the  plaintiff  (as  we  will  for  the  present 
consider)  for  the  purpose  of  this  question. 

The  provincial  statute  7 Will.  lY.  ch.  3,  sec.  32,  has 
been  referred  to,  as  containing  a provision  material  to  be 
-considered.  That  applies,  however,  wholly  to  executions 
Rgainst  lands  or  goods.  It  so  far  bears  upon  the  question, 
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that  it  shews  that  the  legislature  thought  it  expedient^ 
where  the  money  is  not  actually  made  upon  such  process, 
that  the  sheriff  should  be  compensated  for  the  services  ren- 
dered and  should  not  receive  poundage,  at  least  in  the 
case  of  executions  going  into  several  districts,  and  it  may 
be  contended  that  the  provision  extends  to  cases  also 
where  execution  has  gone  into  one  district  only,  though  the 
legislature  would  seem  not  to  have  intended  that.  The 
enactment  has  the  appearance  of  going  beyond  the  pre- 
amble. 

Then  laying  this  statute  on  one  side,  as  I think  we  may^ 
for  it  cannot  influence  our  decision,  we  must  look  at  our 
tariff  of  fees,  established  under  the  statute  2 Geo.  IV.,  and 
which,  being  made  under  its  express  authority,  has  the 
force  of  a positive  law,  as  much  as  if  the  tariff  had  been 
given  in  the  act. 

Our  existing  tariff  is  that  established  by  the  rule  of  this 
court,  Hilary  Term,  10  Vic.,  which  gives  poundage  to  the 
sheriff  in  th'ese  words:  “Poundage  on  executions  and  on  at- 
tachments in  the  nature  of  executions,  where  the  sum  levied 
and  made  shall  not  exceed  100?.,  5 per  cent. ; where  it  shall 
exceed  100?.  and  be  less  than  1000?.,  5 per  cent,  for  the  first 
100?.  and  per  cent,  for  the  residue  (and  gives  another 
scale  where  the  sum  is  over  1000?.)  ; in  lieu  of  all  fees  and 
charges  for  services  and  disbursements,  except  mileage  in 
going  to  serve  and  disbursements  for  advertisements,  and 
except  disbursments  necessarily  incurred  in  the  care  and 
removal  of  property  in  cases  not  exceeding  100?.,  allowed 
by  the  master  in  his  discretion.”  In  the  same  tariff,  a fee 
of  5s.  is  allowed  to  the  sheriff'  for  arrest  upon  a capias,  be- 
sides a charge  of  mileage  in  going  to  make  the  arrest,  per 
mile,  without  stating  expressly  whether  a capias  in  execur 
tion  is  intended  to  be  included.  It  is,  I have  no  doubt,  in 
effect  included.  When  the  debt  exceeds  a certain  sum,, 
a fee  of  20s.  is  given  for  the  arrest.  When  poundage  is 
clearly  allowed  to  the  sheriff,  then  the  table  deprives  him 
of  this:  for  when  he  has  no  claim  to  poundage,  begets  only 
the  specific  fees  I have  mentioned. 

Now  the  question  before  us  is,  can  the  sheriff  claim. 
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2)Oundage  on  a ca.  sa.,  where  he  has  arrested  a debtor  and 
held  him  in  custody  till  the  court  has  discharged  him  as 
insolvent,  under  our  statute  10  & 11  Yic.  ch.  15?  In  one 
sense  certainly,  and  that  the  most  common  sense,  there  has 
been  no  money  levied  or  made,  which  are  the  words  of  our 
rule  ; that  is,  no  money  has  been  received  or  paid  over  by 
the  sheriff,  nothing  has  passed  through  his  hands.  But  this 
is  never  expected  to  take  place  on  a ca.  sa.,  even  were  it  has 
the  effect  of  producing  payment  of  the  debt,  for  payment  to 
the  sheriff  is  not  legal, and  in  strictness  does  not  discharge 
the  debtor;  the  sheriff  ought  not  to  receive  it,  but  the  plain- 
tiff’s attorney.  It  is  not  for  that,  therefore,  that  he  is  consi- 
dered to  receive  poundage  in  any  case  on  a ca,  sa. 

He  would,  I think,  be  clearly  entitled  to  it,  although 
after  arrest  the  debt  should  be  paid  by  any  compromise,  or 
secured,  and  the  party  discharged  by  the  plaintiff  without 
payment.  The  law,  I take  it,  is  conceded  to  be  such  here, 
as  well  as  in  England.  But  it  may  be  said  that  in  such 
cases  the  plaintiff  may  without  impropriety  be  held  to  have 
received  the  money  by  force  of  the  writ,  because  the  party 
may  be  looked  upon  as  paying  by  compulsion ; and  so  the 
money  may  be  held  to  be  levied  or  made  not  literally,  but 
so  as  to  satisfy  the  plaintiff  and  entitle  the  sheriff  to  his 
poundage. 

Here  it  may  be  said  with  truth  by  the  plaintiff  that  he 
has  not  been  satisfied,  for  the  debtor  has  been  discharged 
because  he  has  satisfied  the  court  that  he  was  wholly  unable 
to  pay.  And  there  is  an  apparent  hardship,  if  the  plaintiff 
has  to  pay  poundage  when  he  has  received  nothing ; but  the 
hardship  would  always  have  been  the  same  here,  or  in  Eng- 
land, where  the  party  dies  in  execution,  or  is  rescued,  or  re- 
mains in  custody  without  paying ; and  yet  in  all  such  cases 
I take  the  claim  for  poundage  by  the  law  of  England  to  be 
clear. 

If  we  should  deny  it  here,  it  would  only  be  because  of  the 
words  in  our  tariff,  levied  or  made  ; but  I think  we  should  not 
hold  that  these  words  have  altered  the  law  in  regard  to  this 
description  of  process.  They  apply  properly  to  execution  of 
writs  of  a,  fa,,  while  the  allowance  of  poundage  is  clearly 
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given  upon  all  writs.  The  addition  of  the  words  ‘‘or  attach- 
ments in  the  nature  of  executions^'"  makes  that  clear.  Then, 
in  my  opinion,  we  are  to  apply  the  words  levied  and  made, 
in  their  literal  sense,  to  levies  made  under  fi,  fa,]  which 
has  always  entitled  the  sheriff  to  poundage  on  the  sum 
levied,  and  no  more  because  he  is  answerable  for  no 
more  and  has  no  more  in  charge.  But  on  a ca,  sa.  he 
never  levies  and  makes  any  thing ; the  words  as  to  that 
writ  have  no  literal  application.  If  they  apply  at  all  it  is  in 
this  sense,  that  the  body  when  taken  is  satisfaction.  The 
sheriff,  when  he  has  taken  the  body,  has  fully  executed  the 
writ,  so  far  as  making  the  debt  is  concerned ; he  becomes 
liable  for  the  whole  debt  if  the  party  escapes.  The  debt  is 
in  a legal  sense  satisfied  while  the  party  is  in  custody,  and 
the  sheriff’s  right  to  poundage  is  then  complete,  and  cannot 
' be  divested  by  any  act  of  the  law  or  the  court,  or  by  the 
death  of  the  party,  being  all  matters  over  which  the  sheriff 
has  no  control. 

By  a special  provision  of  the  law,  when  the  debtor  is  dis- 
charged under  this  act  the  plaintiff  can  take  execution 
against  his  property  nevertheless  ; and  it  may  be  objected, 
that  if  the  sheriff  should  make  the  debt  upon  such  writ,  there 
would  be  a double  charge  of  poundage ; but  so  there  might 
be  here  or  in  England,  in  case  of  the  debtor  dying  in  cus- 
tody, or  being  rescued,  or  escaping;  and  there  is  nothing 
unfair  in  it,  for  the  double  charge  would  be  for  a double  ser- 
vice and  for  a double  responsibility. 

On  the  whole,  we  think,  where  the  sheriff  has  the  party 
in  his  custody  on  a ca.  sa.,  he  has  so  far  made  the  money 
(the  body  being  satisfaction)  as  to  give  him  his  claim  for 
poundage  under  our  rule,  as  was  the  case  here  before  that 
rule,  and  also  in  England  till  the  recent  statute  5 & 6 Vic. 
€h.  90,  sec.  31,  which  has  taken  away  poundage  on  a ca.  sa. 
Per  Cur, — Verdict  to  be  entered  for  the  plaintiff. 
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Eastman  v.  Eeid 

Illegal  conviction  hy  magistrate— Elegal  warrant. 

A magistrate,  in  order  to  have  a good  justification  under  a conviction 
and  warrant,  must  give  in  evidence  a conviction  not  illegal  on  the  face 
of  it,  and  a warrant  of  distress  supported  by  that  conviction,  and  not 
on  the  face  of  it  an  illegal  warrant. 

Held  therefore  Per  Cur.,  that  a magistrate’s  conviction  “for  wilfully 
damaging,  spoiling,  and  taking  and  carrying  away  six  bushels  of 
apples  of  the  said  Rogers,  whereby  the  defendant  committed  an  injury 
to  the  said  goods  and  chattels  of  the  said  Rogers,”  did  not  support  a 
warrant,  which  recited,  “ that  whereas  judgment  was  given  against 
Jonathan  Eastman,  of,  &c.,  in  a suit  Rogers  v,  Eastman,  for  a misde- 
meanour  in  taking  apples  by  force  and  violence  off  and  from  the  prem- 
ises of  the  said  Rogers,  &c.,  these  are  therefore  to  authorize,  &c. 
and  also  that  neither  the  conviction  nor  the  warrant  contained  a state- 
ment  of  an  offence  for  which  such  a conviction  could  take  place. 

Appeal  from  the  District  Court  of  the  Home  District. 
Trespass  against  a magistrate  for  seizing  and  selling  a 
horse  of  the  plaintiff’s. 

Plea : Hot  guilty  per  statute. 

The  whole  question  turned  upon  the  legality  of  the  convic- 
tion, and  warrant  obtained  under  it. 

The  conviction  was  in  the  following  words  ; — 

^^Be  it  remembered,  that  on  the  24th  December,  A.  D. 
184^7,  at  the  township  of  East  Gwillimbury,  in  the  Home 
District,  Jonathan  Eastman,  of  the  township  of  King,  in  the 
said  district,  yeoman,  is  convicted  before  me,  William  Eeid, 
one  of  Her  Majesty’s  justices  of  the  peace  for  the  Home 
District,  for  that  he  the  said  Jonathan  Eastman,  at  the  town- 
ship of  King  aforesaid,  on  the  Yth  day  of  September,  1847, 
(the  summons  upon  which  this  conviction  takes  place 
having  been  issued  on  the  16th  day  of  December,  1847)  en- 
tered upon  the  close  of  the  said  Joel  Eogers,  situated  in  the 
township  of  King  aforesaid,  and  then  and  there  he,  the  said 
Jonathan  Eastman,  did  willfully  damage  and  spoil,  and  take 
and  carry  away,  certain  goods  and  chattels  of  the  said  Joel 
Eogers,  then  and  there  being,  to  wit,  six  bushels  of  apples, 
and  thereby  he,  the  said  Jonathan  Eastman,  did  wilfully 
commit  an  injury  to  the  said  goods  and  chattels  of  the  said 
Joel  Rogers ; and  I,  the  said  William  Eeid,  adjudge 
the  said  Jonathan  Eastman,  for  his  said  offence,  to  forfeit 
and  pay  to  the  said  Joel  Eogers  the  sum  of  nine  shil- 
lings, for  the  injury  and  damage  aforesaid,  and  also  to 
pay  the  sum  of  two  pounds  twelve  shillings  and  nine  pence 
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for  costs,  and  I order  that  the  said  sums  shall  be  paid  by  the 
said  Jonathan  Eastman, on  or  before  the  24th  day  of  January 
now  next  ensuing,  and  I direct  that  the  said  sum  of  nine 
shillings,  and  also  the  said  sum  of  two  pounds  twelve  shil- 
lings and  nine  pence  costs  shall  be  paid  to  the  said  Joel 
Eogers. 

‘‘Given  under  my  hand  and  seal,  the  day  and  year  first 
above  written. 

“W.  Eeid,  J.  P.”  (L.  S.) 

The  warrant  ran  as  follows: — 

“ Home  District  to  wit. — To  the  constable  for  the  town- 
ship of  Gwillimbury  East,  in  said  district. 

“Whereas  judgment  was  given  against  Jonathan  East- 
man, of  the  township  of  King,  in  the  said  district,  in  a suit 
Eogers  v.  Eastman,  for  a misdemeanor  in  taking  apples  by 
force  and  violence  off  and  from  the  premises  of  said  Joel 
Eogers,  and  having  appealed  to  the  quarterly' sessions  in 
April,  which  was  set  aside. 

“ These  are  therefore  to  authorize  you  to  seize  of  the  goods 
and  chattels  of  the  said  Jonathan  Eastman,  and  to  make 
sale  thereof,  so  as  to  make  the  amount  of  21.  11s.  Qd.  cur- 
rency, with  your  reasonable  costs  thereon,  by  giving  not 
less  than  eight  day’s  notice,  published  in  not  less  than  three 
different  public  places,  of  the  time  and  day  of  sale,  unless  the 
said  sum  shall  be  sooner  paid,  and  sale  is  effected ; the  baP 
ance  if  any  to  be  paid  to  said  Eastman,  upon  demand. 

“ Given  under  my  hand  and  seal,  this  April,  1848. 

“J.Eeid,  J.P.”  (L.  S.) 

A verdict  was  entered  for  the  defendant  at  the  trial,  sub- 
ject to  the  points  reserved,  as  to  the  sufficiency  of  the  con- 
viction and  warrant.  The  plaintiff  moved  in  term  to  enter 
the  verdict  in  his  favour. 

The  judge  below  discharged  the  rule,  holding  that  the 
conviction  and  warrant  were  sufficient  in  point  of  form,  and 
that  he  was  precluded  from  looking  at  the  transaction  other 
than  as  it  appeared  on  the  face  of  the  conviction  and  war- 
rant, 

From  this  decision  the  plaintiff  appealed. 
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Ewart  for  the  appeal.  Burns  contra.  The  authorities 
cited  were — 4 & 5 Yic.  ch.  24,  25,  26,  34,  3t ; 1 D.  & L.  *726 ; 
1 M.  G.  & Scott,  209 ; 5 Burr.  2684;  5 D.  & R.  268 ; 2 Bing, 
483 ; 2 K & M.  376 ; 1 D.  & R 222 ; 1 Ch.Cr.  Law,  816 ; Com. 
Dig.  Distress,  A. ; 8 Co.  51  (a). 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  order  to  shew  a good  justification,  it  was  necessary  that 
the  defendant  should  give  in  evidence  a conviction  not  ille- 
gal on  the  face  of  it,  and  a warrant  of  distress  supported 
by  that  conviction,  and  not  on  the  face  of  it  an  illegal  war- 
rant. 

This  warrant  I take  to  be  on  the  face  of  it  bad ; it  is 
described  as  having  been  made  in  a suit  between  party  and 
party,  and  for  a misdemeanor , in  taking  apples  by  force 
from  the  premises  of  the  person  whom  we  must  infer  to  have 
been  the  plaintiff,  and  this  is  not  said  to  have  been  done 
against  any  statute ; so  that  for  all  that  appears  in  the  war- 
rant,^he  defendant  may  have  assumed  summary  jurisdiction 
in  a civil  action  of  trespass  for  taking  apples,  except  indeed 
that  the  word  misdemeanor  is  used,  which  alone  would  indi- 
cate it  to  be  a criminal  proceeding,  and  which  is  repugnant 
to  the  recital  in  the  warrant  of  its  being  in  a suit  of  Bogers 
V.  Eastman. 

Then  2ndly,  if  there  could  be  any  legal  conviction,  such  as 
this  warrant  recites,  it  was  necessary  to  shew  it,  and  none 
such  is  shewn,  for  the  conviction  is  for  wilfully  damaging 
and  spoiling  and  taking  and  carrying  away  six  bushels  of 
apples  of  the  said  Rogers,  whereby  the  defendant  com- 
mitted an  injury  to  the  said  goods  and  chattels  of  the  said 
Rogers. 

If  this  conviction  could  be  supported  at  all,  it  could  only 
be  under  the  21st  or  24th  clause  of  4 & 5’ Vic.  ch.  26,  or  under 
the  34th  clause  of  4 & 5 Yic.  ch.  25 ; but  though  the  act 
done  by  the  defendant  may  have  been  in  truth  such  as  would 
warrant  a conviction  under  one  or  other  of  these  clauses,yet 
the  conviction  does  not  state  what  could  be  an  offence 
under  either  of  these  statutes,  nor  any  offence  which 
under  any  statute  pointed  out  to  us  would  authorise  such  a 
conviction. 
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The  conviction  is  not  for  stealing  apples,  nor  does  it  ap- 
pear that  the  apples  were  growing  on  a tree  at  the  time ; 
they  may  for  all  that  appears  have  been  taken  out  of  a box 
or  a bin,  on  the  prosecutor’s  premises,  and  in  such  a manner 
as  to  be  a mere  civil  trespass.  The  conviction  does  not  sup- 
port the  warrant,  and  neither  the  one  nor  the  other  contains 
a statement  of  an  offence,  for  which  such  a conviction  could 
take  place.  It  is  therefore  not  necessary  to  consider  whether 
the  justice  had  any  authority  to  issue  a distress  warrant  in 
case  the  conviction  had  been  legal. 

The  judge  of  the  district  court  was  quite  right  in  declining 
to  go  into,  any  consideration  of  the  merits  upon  the  evidence 
before  the  magistrate,  though  we  have  no  doubt  that  that 
evidence  did  shew  a case  in  which  there  should  not  have 
been  a conviction ; but  the  defendant  is  not  relieved  from 
the  necessity  of  shewing  a conviction  good  on  the  face  of  it. 

The  order  of  the  court  that  judgment  be  entered  for  the 
plaintiff  on  the  points  reserved  must  be  reversed,  and  judg- 
ment entered  for  the  defendant.  • 

Per  Cur. — Judgment  below  reversed. 

Sherwood  and  Jones  v.  Colesian. 

Ship  Registry  Act,  8 Vic.  chap.  5,  secs*  2,  7,  13 — Sufficiency  of  recital  of 
certificate  of  registry  in  a transfer  of  vessel  by  way  of  mortgage. 

Held  per  Cur. , that  the  following  recital  of  a certificate  of  registry  of 
ownership  of  a vessel,  contained  in  an  indenture  of  sale  by  way  of 
mortgage  of  such  vessel — the  schooner  “ James  Coleman,  of  Dundas, 
and  duly  registered  according  to  the  statute  in  such  case  made  and  pro- 
vided, and  the  certificate  of  ownership  of  which  is  granted  to  the  said 
William  Colcleugh,  whereby  it  is  certified  that  the  said  vessel  was 
registered  at  the  Custom  House  at  the  port  of  Hamilton,  the  8th  day 
of  April,  1847, and  is  of  the  burthen  of  232^^,  and  which  said  certifi- 
cate is  under  the  hand  of  John  Davidson j the  collector  of  and  for  the 
said  port  of  Hamilton,  as  by  reference  to  the  said  certificate  will  fully 
appear” — was  not  a sufficient  compliance  with  our  Provincial  Ship 
Registry  Act,  8 Vic.  ch.  5,  secs.  2,  7,  13,  and  that  therefore  the  in- 
denture of  sale  was  void. 

The  recital  was  held  insufficient,  in  giving  the  tonnage  alone  of  the  ves- 
sel,which  could  not  be  said,  within  the  terms  of  the  13th  section  of  the 
act,  to  be  such  a description  of  the  vessel  as  to  shew  the  identity  of  the 
vessel  transferred,  with  that  described  in  the  certificate  of  registry. 

Trover  for  a schooner  called  the  James  Coleman. 

Plea  : 1st.  Not  guilty. 

2nd.  That  plaintiffs  were  not  possessed,  &c. 

Yerdict  for  plaintiff  1055^. 

The  plaintiffs  proved  that  on  the  10th  July,  1848,  William 
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Colcleugh,  by  deed,  executed  by  him  of  the  one  part  and 
plaintiffs  of  the  other,  recited  that  in  consideration  that  they 
had  indorsed  certain  papers  bearing  even  date  with  this 
indenture,  for  him  and  one  Grier,  to  the  amoifnt  together  of 
1000?.,  payable  in  three  months  ; and  in  order  to  secure 
them  from  any  liability  therefrom,  he  sold,  assigned  and 
transferred  to  plaintiffs,  the  schooner  “ James  Coleman,  of 
Dundas,  and  duly  registered  according  to  the  statute  in 
such  case  made  and  provided,  and  the  certificate  of  owner- 
ship of  which  is  granted  to  the  said  William  Colcleugh, 
whereby  it  is  certified  that  the  said  vessel  was  registered  at 
the  custom  house  in  the  port  of  Hamilton,  the  8th  day  of 
April,  184Y,  and  is  of  the  burthen  of  232  tons  and  ; and 
which  said  certificates,  under  the  hand  of  John  Davidson, 
the  collector  of  and  for  the  said  port  of  Hamilton,  as  by 
reference  to  the  said  certificate  will  fully  appear,’'  together 
with  all  and  singular  the  rigging,  &c.,  to  have  and  hold  the 
said  vessel  to  the  said  H.  Sherwood  and  E Jones,  to  their 
own  joint  and  separate  use  and  behoof  forever. 

The  deed  contains  a proviso,  that  if  Colcleugh  and  Grier 
should  pay  the  amount  of  these  papers,  so  indorsed  by  these 
plaintiffs,  at  the  time  of  its  becoming  payable,  so  that  the 
plaintiffs  should  be  kept  harmless,  then  the  assignment 
should  be  void ; but  that  until  default  in  paying  some  part 
of  the  money,  Colcleugh  should  remain  in  possession  of  the 
vessel,  for  his  own  use.  And  further,  that  if  default  should 
bo  made  on  any  of  the  papers  so  indorsed,  then  the  plain- 
tiffs might  immediately  thereafter  take  possession  of  the 
vessel,  and  sell  and  dispose  of  the  same,  in  order  to  i-ftise 
the  money  which  they  might  be  liable  to  pay. 

It  was  not  denied  at  the  trial,  that  there  was  default  by 
Colcleugh  and  Grier  in  paying  the  notes  ; they  became 
bankrupts  in  December  following. 

In  November,  Colcleugh  put  her  into  possession  of  this 
defendant,  who  refused  to  give  up  the  vessel  to  this  plaintiff 
upon  a formal  demand  made  in  January  following. 

A verdict  was  rendered  for  the  plaintiffs,  1055?.  damages. 

McDonald  obtained  a rule  to  set  aside  the  verdict,  as 
being  contrary  to  the  law  and  evidence.  Phillpotts  shewed 
cause. 
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The  objection  relied  upon  as  the  ground  of  the  rule,  was 
that  the  same  necessity  existed  under  our  Ship  Eegistry 
Act,  8 Yic.  ch.  5,  for  inserting  in  an  assignment  by  way  of 
mortgage  a recital  of  the  certificate  of  registry,  as  for  insert- 
ing it  in  .a  deed  made  upon  an  absolute  sale  ; and  that  the 
recital  contained  in  the  mortgage  to  these  plaintiffs  is  insuf- 
ficient, not  containing  sufficient  to  identify  the  vessel. 

The  authorities  cited  were — 8 Yic.  ch.  5,  secs.  1,  2,  7,  13  ; 
2 Evans’  Stat,  22 ; 2 B.  & Al.  427  ; 26  Geo.  III.  ch.  60,  sec. 
16  ; 34  Geo.  III.  ch.  68,  secs.  14,  15,  16 ; 4 Geo.  lY.  ch.  41, 
sec.  29  ; 6 Geo.  lY.  ch.  110  ; 3 & 4 Will.  lY.  ch.  55  ; 3 T.  E. 
406  ; 8 E.  E.  231  ; 4 M.  G.  & Sc.  121  ; Abbott  on  Ship,  28, 
84 ; 5 Taunt.  641  ; 7 T.  E.  906  ; 4 C.  B.  E.  122. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  the  case  of  Watkins  et  al.  v.  Corbett,  determined  in 
this  court  last  term,  we  decided  that  an  assignment  by  way 
of  mortgage  must  contain  a recital  of  the  certificate  of 
ownership,  as  well  as  a deed  made  upon  an  absolute  sale. 
The  only  question  then  open  to  consideration  in  this  case 
is,  whether  the  recital  contained  in  this  assignment  is  suffi- 
cient. Its  terms  have  been  stated.  The  registered  certificate 
itself  is  as  follows : “ The  ship  or  vessel  called  the  James 
Coleman,  of  Dundas,  which  is  of  the  burthen  of  272  tons 
and  and  whereof  John  Kemp  is  master  ; and  that  the 
said  ship  or  vessel  was  built  at  Dundas,  in  the  year  1846, 
and  purchased  from  James  Coleman,  of  Dundas ; and 
William  Irving,  surveyor  of  customs,  having  certified  to  me 
that  the  said  ship  or  vessel  has  one  deck  and  two  masts ; 
that^her  length,  from  the  inner  part  of  the  main  stem  to  the 
fore-part  of  the  stem  post  aloft,  is  117  feet  and  -fjy  ; her 
breadth  in  midshi]3S  is  23  feet  and  her  breadth  in  hold 
in  midships  is  10  feet ; that  she  is  schooner  rigged  with  a 
standing  bowsprit ; is  square  stemmed,  corvet  built,  has  no 
galleries,  and  has  no  figure  head.  And  the  subscribing 
owner  has  consented  and  agreed  to  the  above  description  ; 
and  his  ownership  or  property  in  the  said  ship  or  vessel, 
called  the  James  Coleman,  of  Dundas,  has  been  duly  regis- 
tered at  the  port  of  Hamilton. 

“ Certified  under  my  hand,  at,  &c.” 
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It  will  bo  seen  that  the  certificate  of  ownership  granted 
in  this  case  to  Colcleugh,  as  the  owner  of  the  vessel  James 
Coleman,  closely  conforms  to  the  forms  given  in  our  statute 
8 Yic.  ch.  5,  containing  all  the  requisite  particulars,  not 
only  of  the,  vessel’s  tonnage,  but  of  the  number  of  her 
decks  and  masts,  length  from  stem  to  stem,  greatest 
breadth,  depth  of  hold,  description  of  rigging,  &c. ; and  that 
the  recital  of  the  certificate  in  this  mortgage  specifies  none 
of  these  particulars  last  mentioned,  but  only  sets  out  that 
the  certificate  ‘-declared  that  the  James  Coleman  was  regis- 
tered at  the  custom  house  at  the  port  of  Hamilton,  on  the 
8th  day  of  April,  1841,  and  is  of  the  burlhen  of  23^ ‘tons 
and  Y%;  and  that  the  certificate  to  whicii  it  refers  was 
under  the  hand  of  John  Davidson,  collector  for  the  port  of 
Hamilton.” 

How,  whether  this  recites  enough  of  the  certificate  to 
make  the  transfer  which  contains  it  valid,  is  the  question 
which  we  have  to  determine ; and  this  depends  on  the  view 
to  be  taken  of  the  2nd,  7th  and  13th  clauses  of  the  act. 

We  have  come  reluctantly  to  the  conclusion  that 'we  can- 
not hold  the  recital  contained  in  the  deed  to  the  plaintiffs 
to  be  a sufficient  compliance  with  the  statute.  The  second 
clause  of  the  act  requires  that  the  form  of  the  certificate  of 
registry  of  ownership  shall  be  such  as  that  clause  contains, 
and  in  this  are  specified  the  build,  the  class,  the  tonnage,  the 
dimensions  and  the  rigging. 

The  legislature  must  be  supposed,  then,  to  have  looked 
upon  these  as  being  all  material  parts  of  the  description. 
If  the  13th  clause,  instead  of  being  in  its  present  form,  had 
without  any  qualification  required  that  each  subsequent 
assignment  should  contain  a recital  of  the  certificate  of 
ownership,  then  the  omission  of  any  of  the  particulars  in 
such  recital,  or  the  accidental  misrecital  of  them,  would  be 
clearly  a non-compliance  with  the  direction  of  the  act,  and 
would  occasion  difficulty.  Such  difficulties  were  found  to 
occur. 

In  Westerdell  v.  Dale,  1 T.  R.  311,  Lord  Kenyon,  in  giving 
judgment  in  a case  of  that  kind,  recited  the  clause  in  the 
English  Ship  Registry  Act  then  in  force,  26  Geo.  III.  ch.  60, 
40 
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sec,  lY,  which  required  that  in  every  bill  of  sale  of  a ship 
the  certificate  of  registry  should  be  truly  and  accurately 
recited  in  words  at  length,  otherwise  such  bill  of  sale  shall 
lie  utterly  null  and  void,  to  all  intents  and  purposes;  and 
die  remarked,  “cases  had  arisen  in  the  construction  of  that 
aet  of  parliament  that  distressed  our  feelings.  In  one  in- 
stance (Eolleston  V.  Smith,  4 T.  E.  161)  we  relaxed  a little 
from  the  strict  words  of  the  act,  in  deciding  that  a mere 
clerical  error  could  not  vitiate  the  bill  of  sale,  the  certificate 
'being  in  effect  the  same,  and  the  error  being  apparent  in 
■ the  instrument  itself.”  But  he  observed,  that  in  the  case  then 
' before  them  there  was  scarcely  any  similitude,  so  that  they 
' could  not  say  that  the  certificate  was  truly  recited;  and 
then  it  follows  that  this  is  not  a legal  transfer  of  the  ship. 

‘ “'If  any  inconvenience,”  his  lordship  said,  “ has  resulted  to 
the  public  from  this  regulation  in  the  act,  and  if  it  be  expe- 
“ dient  to  relax  from  the  words  of  the  act  in  this  respect,  ap- 
plication must  be  made  to  the  legislature  for  that  purpose, 

• and  not  to  a court  of  law.” 

Instances  having  multiplied,  probably,  in  which  transfers 
had  been  defeated  by  small  errors  in  reciting  the  certificate, 
the  later  British  statutes  have  relaxed  in  this  respect,  and 
the  3 and  4 Will.  lY.  ch.  58,  sec.  31,  while  it  required  the 
•certificate  to  be  recited,  or  the  'principal  contents  thereof^ 
provided  that  no  bill  of  sale  shall  be  deemed  void  by  reason 
of  any  error  in  such  recital,  or  b}^  the  recital  of  any  former 
certificate  instead  of  the  existing  certificate,  provided  the 
identity  of  the  ship  or  vessel  intended  in  the  recital  he  effectually 
proved  thereby 

Our  statute  8 Yic.  ch.  5,  sec.  13,  precisely  follows  this  pro- 
' %dsion.  It  dispenses  with  a literal  recital  of  the  certificate, 
but  requires  that  atleastthe  principal  contents  thereof  shall 
be  recited.  It  is  rather  an  unpleasant  and  difficult  duty 
thrown  upon  courts  of  justice,  to  determine  under  such  an 
' enactment  what  are  the  principal  contents  of  the  certificate 
which  must  be  inserted,  and  what  part  of  the  description 
may  be  safely  omitted  as  not  forming  a part  of  the  principal 
contents. 

There  is  no  question  here  about  errors  in  the  recital,  for 
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there  are  no  such  errors  ; the  recital,  so  far  as  it  goes,  is 
correct.  The  latter  part  of  the  clause  therefore,  respecting 
errors^  is  inapplicable.  The  question  is  only  whether  enough 
of  the  certificate  has  been  recited  in  this  case,  and  the  rea- 
sonable criterion  is  that  given  in  the  last  words  of  the 
clause.  Can  we  say  truly  that,  notwithstanding  the  omission 
of  almost  every  part  of  the  description  of  the  vessel,  the 
identity  of  the  vessel  transferred,  with  that  described  in  the 
certificate,  is  effectually  proved  ? We  think  we  cannot  say 
so;  for  the  only  part  of  the  description  recited  is  the  tonnage, 
232  tons  and 

It  is  most  unlikely  that  upon  any  second  measurement  of 
the  vessel,  by  another  person,  the  tonnage  would  be  made 
the  same  to  a hundredth  part ; and  if  it  should  not  be,  then 
that  single  item  of  the  description  would  disprove  the  iden- 
tity, instead  of  establishing  it.  But  admitting  that  upon 
every  measurement  the  tonnage  would  be  sure  to  be  brought 
out  exactly  the  same,  we  surely  cannot  venture  to  say  that 
every  other  specification  in  the  certificate  may  be  omitted, 
and  that  it  shall  be  sufficient  if  the  recital  gives  the  tonnage 
alone.  And  yet  such  would  be  the  effect  of  our  upholding 
this  bill  of  sale ; and  all  else  that  the  legislature  has  required 
shall  be  inserted  in  the  certificate  would  be  thenceforward 
rendered  useless. 

ISTo  person,  reading  all  that  is  recited  of  the  certificate  in 
this  bill  of  sale,  could  tell  whether  the  vessel  it  related  to 
was  a steamboat  or  a sailing  vessel,  whether  she  had  three 
masts  or  one,  or  indeed  carried  any  mast  at  all.  She  is 
called  a schooner  in  the  bill  of  sale  itself,  but  we  are  not 
told  what  she  is  described  to  be  in  the  certificate  ; and  from 
reading  all  that  is  said  in  the  recital,  no  idea  whatever  could 
be  formed  of  the  kind  of  vessel  to  which  it  relates. 

Now  the  Yth  clause  of  our  act  shews  clearly  that  the 
intention  of  the  legislature  was  to  enable  all  officers  of  the 
customs,  on  examination  of  the  assignment  and  compar- 
ing it  with  the  ship  herself,  to  discover  ivhether  she  is 
the  same  with  that  for  which  the  certificate  of  ownership  is 
alleged  to  have  been  granted."  And  it  need  hardly  be  said, 
that  a recital  of  a certificate  which  contains  no  information 
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in  regard  to  the  length,  breadth,  depth,  build,  or  class  of 
vessel,  must  be  wholly  useless  for  that  purpose. 

It  is  true  that  the  bill  of  sale  states  when,  where,  and  by 
whom  the  certificate  of  registry  of  ownership  was  granted, 
and  that  supplies  means  of  inquiry,  by  reference  to  the 
registry  itself  or  the  certificate ; but  the  object  is  to  afford 
evidence  of  identity,  so  far  as  can  be  done  upon  the  spot^ 
that  it  may  accompany  the  vessel  and  shew  her  to  be  enti- 
tled to  the  privileges  which  she  claims. 

Whether  it  was  expedient  or  not  to  embarrass  the  trade 
of  our  inland  waters  by  introducing  regulations  which  had 
before  been  confined  to  sea-going  vessels,  was  for  the  con- 
sideration of  the  legislature;  we  have  no  discretion,  but 
must  carry  the  enactment  into  effect. 

In  the  case  of  Eolleston  v.  Hibbert,  3 T.  E.  406,  where  a 
question  of  a similar  kind  arose  upon  the  Ship  Eegistry  Act, 
Mr.  Justice  Buller felt  himself  compelled  to  say : ‘‘In  this 
case  the  defendants  have  undoubtedly  acted  fairly  and  hona 
fide  ; and  if  they  lose  the  benefit  of  that  security  to  which 
they  trusted,  it  is  certainly  a hard  case.  Bat  the  doctrine  of 
hardship  is  not  a favorable  subject  in  a court  of  law  in  any 
case,  still  less  so  when  we  are  to  judge  according  to  the 
spirit  and  words  of  an  act  of  parliament.” 

I regret  in  this  case  the  effect  of  our  decision  ; but  we 
have  no  authority  to  deviate  so  widely  from  the  language 
and  evident  intention  of  the  statute,  as  we  must  do  if  we 
were  to  rule  this  recital  to  be  sufficient. 

I will  only  add,  that  this  re-examination  of  the  law  res- 
pecting ship  registry  has  left  no  doubt  whatever  in  our  minds 
that  we  were  right  in  holding,  as  we  did  in  Watkins  et  al. 
v.  Corbett,  that  the  13th  clause  of  our  act  must  be  taken  to 
apply  as  well  to  assignments  by  way  of  security  as  to  abso- 
lute sales.— 8 E.  E,  231. 

We  are  of  opinion  that  the  rule  must  be  made  absolute. 

Per  Cur. — Eule  absolute. 
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MICHAELMAS  TERM,  1849. 

Doe  Bees  v.  Dick. 

Judgment  as  in  case  of  a nonsuit. 

Rule  for  judgment  as  in  case  of  a nonsuit  discharged  without  costs,  the 
plaintiff  haying  been  led  by  the  defendant  to  rely  upon  him  for  the 
procurement  of  some  material  documentary  evidence  in  the  cause,  and 
for  which  the  defendant  subsequently,  and  after  the  record  had  been 
entered,  determined  not  to  send. 

Irving  moved  for  judgment,  as  in  case  of  nonsuit,  on  the 
usual  affidavit  that  issue  was  joined  and  notice  of  trial  given 
for  the  last  assizes  for  the  Home  District,  and  that  plaintiff 
did  not  proceed- to  trial,  or  countermand  the  notice  in  due 
time. 

Gioynne  shewed  cause  on  affidavit;  setting  out,  among 
other  things,  that  the  subject  matter  in  dispute  required 
evidence  from  the  Crown  Lands  Department : that  it  was 
arranged  between  himself  and  defendant’s  attorney  that  the 
latter  (who  stated  he  wanted  evidence  also  from  the  said 
office)  should  send  down  a messenger,  who  would  also 
bring  up  what  documentary  proof  the  plaintiff  required  : that 
subsequently  the  defendant’s  attorney  determined  on  not 
sending  for  any  such  evidence,  but  the  plaintiff’s  attorney 
was  not  aware  of  this  until  many  days  after  the  record  had 
been  entered : that  in  consequence  of  this,  and  of  the  im- 
possibility afterwards  of  getting  papers,  owing  to  theremoval 
of  the  Crown  Lands  Department  to  Toronto,  which  was  in 
progress  during  the  assizes,  he  did  not  go  to  trial. 

Irving  complained  that  the  plaintiff  put  the  defendant  to 
unnecessary  expense  in  delaying  to  withdraw  the  record 
to  the  last  day;  wffiereas,  had  he  withdrawn  as  soon  as  he 
found  he  could  not  get  the  evidence  he  wanted,  the  defen- 
dant might  have  sent  home  his  witnesses, 

Draper,  J. — Considering  the  circumstances,  I think  this 
rule  should  be  discharged  without  costs,  on  the  plaintiff’s 
entering  into  the  peremptory  undertaking. 

Per  Cur. — Buie  discharged  without  costs. 
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Eoss  QUi  TAM  V.  Meyers,  one,  &c. 

Judgment  as  in  case  of  a nonsuit— Payment  of  costs  of  the  day,  and  of 
application — Conditions  'precedent — Rule  for  peremptorily  undertaJdng — 
By  'whom  to  he  taken  out,  and  when. 

Payment  of  the  costs  of  the  day,  and  of  the  costs  of  the  application  for 
judgment  as  in  case  of  a nonsuit,  may  be  made  a condition  precedent 
to  the  plaintiff’s  being  allowed  to  discharge  the  rule  for  judgment, 
and  to  carry  down  the  cause  for  trial  at  the  next  assizes. 

If  no  costs  of  the  day  have  been  incurred,  that  portion  of  the  rule  may 
be  considered  as  surplusage  ; the  rule  need  not  be  amended. 

The  rule  containing  the  peremptory  undertaking  of  the  plaintiff  to  go 
to  trial  may  be  taken  out  hy  the  defendant  after  term,  though  moved 
for  hy  the  plaintiff  n\  term. 

This  rule  may  also  be  taken  out  after  the  time  therein  limited  for  the 
plaintiff’s  taking  the  cause  down  to  trial. 

Eccles,  H.,  obtained  a rule  to  shew  cause  why  the  rule 
containing  a peremptory  undertaking  of  plaintiff  to  go  to 
trial  at  the  last  assizes  for  this  district  should  not  be  set  aside 
for  irregularity. 

1st.  Because  the  defendant  had  taken  it  out  after  term, 
though  he  had  not  moved  for  it  in  term.  2ndly.  Because  it 
was  taken  out  after  the  time  therein  limited  for  plaintiff’s- 
carrying  the  cause  down  to  trial.  3rdl}’-.  Because  it  makes 
the  payment  of  the  costs  of  the  day,  and  of  the  defendant’s 
application  for  judgment  as  in  case  of  nonsuit,  a condition 
precedent  to  the  plaintiff’s  carrying  down  the  cause  ; and  to 
the  discharging  the  defendant’s  rule  for  judgment,  as  in 
case,  &c.;  or  why  the  rule  containing  the  peremptory  under- 
taking should  not  be  amended  by  striking  out  the  condition 
of  paying  those  costs. 

The  rule  complained  against  issued  in  Trinity  Term,  and 
was  as  follows:  Upon  reading  ‘Uhe  rule  made  in  this 

cause  during  last  (^Easter)  term,  and  upon  the  undertaking 
of  the  plaintiff  to  bring  on  the  issue  in  this  cause  to  be  tried 
at  the  next  assizes  to  be  holden  in  and  for  the  Newcastle- 
district,  and  upon  payment  of  the  costs  of  the  day,  as  well 
as  the  costs  of  this  application,  it  is  ordered  that  the  said, 
rule  be  discharged,  and  further  time  is  allowed  to  the  said 
plaintiff  to  bring  on  the  issue  to  be  tried  pursuant  to  his  un- 
dertaking, and  the  same  is  then  peremptorily  to  be  brought 
on  to  be  tried.  Upon  hearing  of  counsel  for  both  parties.. 
On  motion  of  Mr.  Crooks.  By  the  courts  Dated  21st 
August,  1849.” 
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This  ralo  wrs  served  on  the  agent  of  the  plaintiff’s 
torney  on  the  2dth  October  last,  having  been  taken  out  by 
defendant’s  agent  on  that  day. 

The  rule  nisi  for  jndgraent,  as  in  case  of  nonsuit,  v/as 
granted  against  the  plaintiff,  for  not  having  proceeded  to> 
trial,  pursuant  to  the  practice  of  this  court,  on  an  affida.vil 
that  issue  was  joined  as  of  Trinity  Term,  1846  : that  tbe- 
plaintiff  had  given  notice  of  trial  for  the  Ifewcastle  Spriog. 
Assizes  in  1849,  and  had  countermanded  such  notice.  It 
was  opposed,  on  affidavits  that  the  cause  was  brought  dovm> 
for  trial  at  the  Fall  Assizes  in  1846,  and  was  withdrawn 
the  full  expectation  of  an  arrangement  with  defendant  j 
which  being  ultimately  refused,  the  notice  for  the  Spring: 
Assizes  was  given,  and  v^as  countermanded  owing  to  the^- 
plaintiff’s  being  confined  by  a fall  from  his  horse. 

The  present  rule  nisi  was  obtained  on  reading  the  fore?- 
going  rules,  papers,  and  on  affidavit  establishing  the  facts- 
stated. 

Crooks  shewed  cause,  on  an  affidavit  of  the  defendant  thaty, 
before  the  last  assizes,  he  was  informed  by  his  agent,  aod^.. 
on  enquiry,  by  the  clerk  of  the  Practice  Court,  that  hla 
(defendant’s)  rule  was  discharged  on  the  peremptory  under- 
taking and  paym.ent  of  costs:  that  in  consequence  of  this- 
information,  and  no  costs  being  taxed  or  paid,  and  the  rule- 
of  Trinity  Term  not  having  been  taken  out  by  plaintiff,  be- 
(defendant),  though  served  with  notice  of  trial  for  the  last; 
assizes,  made  no  preparation  for  his  defence,  and  informefl 
the  plaintiff  and  his  counsel,  before  the  trial,  that  for  thisr. 
reason  he  should  not  appear  at  the  trial;  and  that  the 
plaintiff  proceeded  and  got  a verdict  for  2000?.  : that  defen- 
dant believes  he  could  defend  the  suit  successfully  on  the? 
merits  ; and  that  in  order  lo  ensure  his  being  enabled  in- 
take advantage  of  the  rule  of  Trinity  Term,  he  directed  his- 
agent  to  take  it  out,  that  he  might  move  to  set  aside  all- 
plaintiff’s  proceedings  subsequent  to  the  granting  of  that 
rule,  the  terms  thereof  not  being  complied  with. 

Draper,  J. — In  disposing  of  this  application,  the  court 
can  only  look  at  what  the  parties  have  themselves  brought 
forward  and  relied  on  in  support  of  or  in  opposition  to  it,. 
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The  defendant’s  rule  for  judgment,  as  in  case  of  a nonsuit, 
in  Easter  Term  last,  was  strictly  within  the  statute  14  Geo. 
II.  c.  II,  s.  1,  being  founded  on  the  plaintiff’s  neglect  to 
bring  the  issue  to  trial  according  to  the  course  and  practice 
of  the  court.  Its  being  a qni  tarn  action  makes  no  differ- 
ence.— Stone  q.  t.  v.  Farey,  1 Ea.  554.  The  issue  was  sworn 
to  have  been  joined  as  long  ago  as  1846,  so  that  there  were 
several  defaults,  the  last  of  which  was  excused  by  the  plain- 
tiff’s affidavit  of  an  accident  to  himself,  which  prevented  the 
cause  coming  on. — Walter  v.  Buckle,  2 Chit.  E.  244; 
Hicholls  V.  Collingwood,  2 Dowl.  60. 

The  plaintiff  was  bound  to  give  some  excuse  for  this  de- 
fault, or  the  defendant  was  entitled  to  succeed  in  his  motion 
and  was  not  compelled  to  accept  a peremptory  undertaking; 
and  the  court,  I apprehend,  had  the  power  to  superadd,  as  a 
condition,  that  the  plaintiff  should  pay  the  costs  of  the  ap- 
plication.— See  Coombe  v.  Moore,  8 Price,  94.  The  words 
in  the  statute,  unless  upon  just  cause  and  reasonable  terms 
they  shall  allow  a further  time  for  the  trial  of  such  issue.” 

The  practice  of  our  court  has  differed  from  that  of  the 
courts  in  England,  in  regard  to  this  matter. — Hil.  2 Will, 
lY.  Mo.  69  ; 3 B.  & Ad.  383.  There  they  have  a rule*  that 
the  court,  on  discharging  a rule  for  judgment  as  in  case  of  a 
non-suit,  may  order  the  plaintiff  to  pay  the  costs  of  not  pro- 
ceeding to  trial;  but  the  payment  of  such  costs  shall  not  be 
made  a condition  of  discharging  the  rule.  A contrary  prac- 
tice has  long  prevailed  in  this  court;  and  it  is  usual  to  make 
the  payment  of  the  costs  of  the  day, and  of  the  application — 
Benhaven  v.  Shaw,  1 Draper’s  Eep.  121 ; Bergin  v.  White- 
head,  1 Draper’s  Eep.  520 — a condition  to  the  plaintiff’s 
being  permitted  to  enter  into  the  peremptory  undertaking, 
though  special  circumstances  may  create  an  exception — 
Doe  Anderson  v.  Todrl,  1 Cameron’s  Eep.  219 — and  induce 
the  court  to  allow  the  plaintiff  to  enter  into  the  j>er- 
emptory  undertaking  without  paying  costs.  While,  on 
the  other  hand,  it  has  been  ordered  that  the  rule  for  judg- 
ment as  in  case  of  a nonsuit  should  be  absolute,  unless  the 
costs  of  the  day  were  paid  by  a fixed  time. — Penneman  v. 
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Wince,  Mich.  6 Will.  lY.  M.  S.  Eep.  Draper;  Warren  v. 
Grant,  Easter,  2 Yic. 

Such  being  the  established  practice  here,  there  is  no 
reason  to  doubt  that  if  the  default  complained  of  in  this  case 
had  been  the  not  proceeding  to  trial  pursuant  to  notice,  the 
rule  would  have  been  granted  precisely  in  the  form  in 
which  it  now  is.  But  the  default  being  the  not  going  to 
trial  for  more  than  two  assizes  aftes  issue  joined,  and  no 
costs  of  the  day  having  been  incurred,  or  at  least  none 
being  shewn  to  have  accrued,  there  is  a condition  inserted 
in  the  rule  inapplicable  to  the  circumstances,  and  which 
must  be  considered  the  error  of  the  officer  of  the  court  and 
inoperative  on  the  plaintiff’s  future  proceedings. 

On  the  other  hand,  the  granting  the  costs  of  the  applica- 
tion was  in  accordance  with  the  ordinaiy  practice  of  this 
court,  and  was  thus  made  a condition  precedent,  to  the 
plaintiff’s  discharge  of  the  rule  for  judgment  as  in  case  of  a 
nonsuit.  I see  no  necessity  for  granting  the  latter  alterna- 
tive prayed  for  on  this  motion,  viz.,  amending  the  rule  ; be- 
cause, as  to  the  costs  of  the  day,  it  is  simply  inoperative,  and 
as  to  the  costs  of  the  application,  the  giving  them  is  in  ac- 
cordance with  the  usual  practice. 

Then  as  to  setting  aside  the  rule  containing  the  pererap. 
toiy  undertaking  for  irregularity,  there  are  three  grounds 
of  objection.  1st.  That  it  was  taken  out  by  defendant  after 
term,  as  on  motion  made  on  his  behalf ; no  such  motion 
having  been  made  during  term.  The  rule  simply  says,  ♦ 
“ on  motion  of  Mr.  Crooks,”  not  saying  of  counsel  for 
plaintiff  or  defendant ; and  there  is  no  affidavit,  shewing  in 
fact  on  whose  behalf  he  did  move.  According  to  several 
cases,  some  of  which  are  important  in  another  respect,  the 
rule  containing  the  peremptory  undertaking  raa}^  be  drawn 
up  by  either  party  ; and  though  generally  drawn  up  by  the 
plaintiff,  the  defendant  may  draw  it  uj)  if  he  wishes  to  act 
upon  it. — Gingell  v.  Been,  1 M.  & Gr.  50  and  555;  Sawyer 
V.  Thompson,  9 M.  & W.  248  ; Knight  v.  Smith,  1 D.  & L. 
912.  Those  cases  also  establish  that,  in  the  Exchequer  and 
Common  Pleas,  the  defendant  inust  take  out  the  rule  for 
the  peremptory  undertaking  witliin  the  time  to  which  that 
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undertaking  relates,  so  as  to  give  the  plaintiff  sufficiently 
early  notice  that  the  defendant  means  to  hold  him  to  his 
undertaking  to  enable  the  plaintiff  to  fulfil  it.  And  for  an 
omission  to  do  this,  the  court  set  aside  the  rule  absolute  for 
judgment  as  in  case  of  nonsuit,  which  liad  been  obtained 
on  affidavit  of  the  plaintiff’s  neglect  to  comply  with  the 
peremptory  undertaking. — Landrells  v.  Ball,  11  Jur.  1038  ; 
5 D,  & L.  62.  But  in  a later  case  it  was  held,  after  refer- 
ring to  the  cases  just  cited,  that,  according  to  the  practice 
in  the  Queen’s  Bench,  the  plaintiff  was  bound  to  draw  up 
and  to  take  notice  of  a rule  discharging  a rule  for  judgment 
as  in  case  of  nonsuit  on  a peremptory  undertaking,  at  his 
own  peril,  and  that  it  is  not  necessarj^  for  the  defendant  to 
draw  up  the  rule.  This  latter  decision  appears  to  me,  at  all 
events  under  the  practice  of  this  court,  more  reasonable 
than  those  in  the  courts  of  Common  Pleas  and  Exchequer. 
Eor  the  permission  to  enter  into  the  peremptory  undertaking 
is  granted  for  the  relief  of  the  plaintiff,  on  his  application, 
“ upon  just  cause  ” shewn  by  affidavit  and  upon  “ reasonable 
terms  ” imposed  in  this  court,  as  a condition  to  his  obtaining 
the  indulgence.  And  1 think,  therefore,  that  although  the 
defendant  ma}^  take  out  the  rule  at  any  time,  with  a view 
to  ulterior  proceedings  on  the  plaintiff’s  default,  it  is  not  in- 
cumbent on  him  to  do  so  at  any  particular  time,  as  a step 
necessary  to  fix  the  plaintiff,  and  to  entitle  himself  to  make 
the  rule  for  judgment  as  in  case  of  nonsuit  absolute  on  plain- 
^ tiff’s  default. 

I think  the  first  objection  fails,  because  the  defendant  had 
a right  to  take  out  this  rule,  to  enable  him  to  take  advan- 
tage of  the  plaintiff’s  default,  if  he  committed  any. 

The  second  objection  was,  that  the  rule  was  taken  out 
after  the  time  therein  limited  for  the  plaintiff’s  taking  the 
cause  down  to  trial.  For  the  reason  already  given,  and  on 
the  authority  of  Landrells  v.  Ball,  I think  this  cannot  prevail.. 

And  on  the  last  objection,  as  to  the  payment  of  the  costs 
of  the  day,  and  of  the  defendant’s  application  for  judgment 
as  in  case  of  nonsuit  being  improperly  made  a condition 
precedent  to  the  plaintiff’s  carryingdown  the  cause  to  trial, 
I have  already  stated  the  grounds  of  mj"  opinion,  and  think 
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that  the  direction  to  pay  the  costs  of  the  day  is  merely 
vitium  clerici  and  inoperative;  and  as  to  the  costs  of  the  ap- 
plication, our  practice  recognizes  their  payment  as  a proper 
condition,  and  it  is  not  shewn  that  such  condition  was  not 
imposed  by  the  court  on  discharging  the  defendant’s  rule  for 
judgment  as  in  case  of  nonsuit.  I think,  therefore,  this  rule 
should  bo  discharged. 

Per  Cur. — Eule  discharged. 


Commercial  Bank  v.  G.  S.  Boulton, 

Setting  aside  writ  of  fi.  fa.  sued  out  by  assignee  of  judgment  in  the  name 
of  the  assignor. 

A.  obtains  judgment  against  B.  on  his  bond,  and  after  this  assigns  the 
judgment  to  C.,  for  a valuable  consideration  ; C.  issues  a writ  against 
B’s  lands,  in  the  name  of  A.  ; B.  applies  to  set  the  writ  aside.  The 
Court  discharged  the  application. 

This  was  a rule  obtained  to  set  aside  writs  against  the 
lands  of  the  defendant,  on  the  ground  that  the  judgment  was 
founded  on  a bond  given  by  the  defendant  jointly  with  one 
Donald  Bethune,  conditioned  to  pay  a sum  not  exceeding 
1000?.,  if  so  much  should  be  found  due  to  the  plaintiffs  by 
Bethune,  on  a half-yearly  balance  of  their  running  accounts. 
A balance  became  in  arrear  and  unpaid  by  Bethune  to  the 
plaintiffs,  whereupon  they  brought  their  action  against  the 
defendant  on  his  bond,  and  recovered  judgment.  After  this, 
and  while  a balance  of  2728?.  17s.  9t?.  was  still  due  from 
Bethune  to  the  plaintiffs  on  the  account,  to  secure  1000?.  of 
which  defendant’s  bond  was  given,  the  plaintiff’s  assigned 
this  judgment  with  the  other  securities  they  held  for 
Bethune’s  debt,  to  the  Bank  of  Upper  Canada,  receiving 
as  the  consideration  for  such  assignment  the  sum  of 
2728?,  17s  9d,  and  the  assignees  of  the  judgment  issued  the 
writs  moved  against,  to  enforce  payment  by  defendant. 

It  was  contended  that  the  plaintiffs  had  been  paid  the  full 
amount  of  the  debt  due  to  them  by  Bethune,  the  principal, 
and  that  they  could  not  new  enforce  the  judgment  against 
the  defendant,  who  was  surety. 

Draper,  J. — On  the  statement  of  these  facts  it  appears,. 
that  neither  Bethune  nor  the  defendant  have  ever  paid  any- 
thing, and  the  receipt  from  third  parties  of  the  consideration. 
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for  the  assignment  of  their  securities,  and  of  this  judgment 
among  others,  cannot  amount  to  a satisfaction  by  the  debtor, 
and  so  to  an  extinguishment  of  the  claim  against  them. 
ISTothing  appears  to  distinguish  this  from  a common  case  of 
assignment  of  a judgment  enforced  by  the  assignee,  and  of 
necessity  in  the  name  of  the  original  plaintiff. 

Per  Cur, — Rule  discharged. 


Shiels  V.  Davis. 

Interpleader  Act — Making  up  the  issue — Order  of  Court  thereupon. 
Where  no  time  has  been  limited  by  an  interpleader  order  for  the  plain- 
tiff to  make  up  the  issue  between  the  parties,  the  court  will  order  the 
issue  to  be  made  up  by  the  claimants  on  or  before  a certain  day,  or  on 
default  thereof  to  be  barred  from  prosecuting  the  claim. 

An  interpleader  order  had  been  granted  in  this  case,  in 
which  no  time  was  limited  for  the  plaintiff  to  make  up  the 
issue  between  the  parties.  The  courts  on  motion  of  Leith^ 
and  after  hearing  JEccles  on  the  other  side,  make  absolute  a 
rule  ordering  the  claimants  to  make  up  the  issue  on  or  be- 
fore the  23rd  of  December  next,  or  in  default  thereof,  to 
be  barred  from  prosecuting  the  claim. 


Gillespie  et  al.  v.  Nickerson. 

Insolvent  debtor — Discharge. 

A prisoner  in  execution  for  debt,  cannot,  by  assigning  his  effects  in  trust 
for  such  creditors  as  choose  to  come  in,  and  on  receiving  a dividend, 
give  him  an  absolute  discharge,  make  himself  an  insolvent  debtor 
within  the  terms  of  the  statute  10  & 11  Vic.  ch.  15. 

The  defendant  applied  to  be  discharged,  under  the  stat.  10 
& 11  Yic.  ch.  15,  as  an  insolvent  debtor. 

Interrogatories  were  administered  to  him,  in  reply  to 
which  he  swore,  that  on  the  30th  of  April  last  he  assigned 
all  his  debts,  promissory  notes  and  securities,  to  a trustee 
for  the  benerit  of  his  several  creditors,  amongst  others  the 
plaintiffs,  to  pay  the  proceeds  in  proportion ; that  he  had 
caused  information  to  be  given  to  the  plaintiffs,  that  he 
would  assign  over  all  he  was  possessed  of,  provided  the  cred- 
itors would  discharge  him  on  making  such  assignment,  but 
that  plaintiffs  refused  to  accede  to  this  proposal,  and  that  he 
had  no  means  of  paying  this  claim  except  from  the  debt 
so  assigned.  He  further  stated,  that  he  contracted  this 
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debt  in  May  and  June,  1848,  and  that  in  October,  1848,  he 
sold  all  his  then  stock  on  hand  to  one  Samuel  Froste,  for 
330^.  10s.,  taking  his  notes  therefor,  at  twelve,  eighteen  and 
twenty-four  months. 

Draper,  J. — I think  this  application  must  be  refused.  A 
person  in  execution  for  debt,  cannot  by  assigning  his  effects 
in  trust  for  such  creditors  as  choose  to  come  in,  and  on  re- 
ceiving a dividend  give  him  an  absolute  discharge,  make 
himself  an  insolvent  within  the  intent  and  spirit  of  this  act. 

The  assets  in  the  hands  of  the  trustee  are  still  for  all  that 
appears  the  defendant’s  property ; he  retains  such  an  inter, 
est  in  the  application  of  the  proceeds,  as  in  my  opinion  to 
disentitle  him  to  relief  under  the  act.  If  it  were  otherwise, 
the  act  might  very  easily  be  converted  into  the  instrument 
of  gross  fraud. 


Per  Cur. — Application  refused. 
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ABSCONDING  DEBTOE. 

Proceedings  under  the  act  by  the 
creditor  of  an  absconding  debtor 
■against  his  debtor.  What  averments 
.necessary  in  the  declaration.']  The 
creditor  can  only  have  a verdict 
for  so  much  of  the  debt  due  to  the 
.absconding  debtor  as  will  cover 
his  own  debt  againstthe  absconding 
debtor. — Thompson  v.  Earr,  387. 

ACCOED  & SATISFACTION. 

Pleadings.  Accord  and  satisfac- 
tion, what  amounts  to.]  Goods, 
agreed  to  be  accepted  in  satisfac- 
tion and  discharge  of  the  causes  of 
action  in  the  declaration,  and  of 
all  damages,  &c.,  must  be  actually 
delivered — their  readiness  to  de- 
liver will  not  do. 

Semhle,  that  a plaintiff  may, 
after  breach  of  the  promise  stated 
in  the  declaration,  legally  agree  to 
take  a contract,  or  new  agreement 
to  deliver  goods,  &c.,  in  full  satis- 
faction of  the  former  promises, 
and  of  the  damages  accruing  from 
the  breach  of  them. — Thomas  v. 
Mallory,  521. 

Where  an  action  is  for  a tort, 
and  the  damages  in  the  discretion 
of  the  jury — Semble,  that  a 
promissory  note  may  be  taken  in 
satisfaction  ; the  principle  that  a 
less  sum  of  money  cannot  be 
taken  in  satisfaction  for  a greater, 
not  applying  in  such  a case^ — 
Dane  v.  Kingsmill,  579. 


ACTION. 

Gas  Company  of  Toronto,  Lia- 
bility of  stockholders,  in  an  action 
of  debt,  under  11  Vic.,  ch.  14,  to 
pay  calls  made  by  the  secretary  of 
the  company  in  pursuance  merely 
of  a resolution  adopted  by  the  direc- 
tors before  the  passing  of  the  act.] 
The  Gas  Company  of  Toronto  sued 
stockholders  A.  B.  C.  D.,  in  sepa- 
rate actionsof  &Qht,  founded  upon  the 
Statute  11  Vic.,  ch.  14.  This 
statute  related  to  such  actions  only 
as  might  be  brought  for  the  re- 
covery of  money,  which  “ should 
from  time  to  time  be  called  for  by 
the  Directors  of  the  said  Company 
(that  is,  of  the  Company  incorpo- 
rated by  the  statute),  under  and  by 
virtue  of  the  powers  and  directions 
of  that  actT  It  was  proved  in  evi- 
dence at  the  trial,  that  the  secre- 
tary of  the  company  acting  under 
a resolution  merely  of  the  directors, 
passed  before  the  statute  11  Yic., 
ch.  14,  came  into  force,  notified 
the  stockholders  that  a call  of  10 
per  cent,  would  be  made  on  the 
first  May,  June,  July  and  August. 
— Held  per  Cur.,  that  as  upon  this 
evidence  these  calls  could  not  be 
said  to  be  made  by  the  directors  of 
the  company  acting  under  and  by 
virtue  of  the  power  and  direction  of 
that  act,  the  compan}^  could  not 
sustain  their  action  upon  the 
■Statute. 
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Semble,  That  it  is  not  a resolu- 
tion of  the  directors,  to  make  a 
call  upon  the  stockholders  which 
constitutes  the  call — but  the  notice 
or  advertisement  of  the  call  itself. 

Semble,  That  when  an  act  says, 
‘^that  no  instalment  shall  be  call- 
ed for,  except  after  the  lapse  of 
one  callendar  month  from  the 
time  when  the  last  instalment  was 
called  for,”  calls  made  for  1st  May, 
June,  July  and  August,  would  be 
illegally  made. 

Qimre  also,  whether  the  four 
calls  could  regularly  be  made  at 
one  time. — Gas  Compan}^  v.  Eus- 
sell  et  al.  567. 

ADMINISTEATOR  DE 
BONIS  NON. 

A 'promise  of  debt  io  a third 
party,  enuring  to  benefit  of  adminis- 
trator de  bonis  7ion.']  An  express 
promise  to  pay,  made  by  the  de- 
fendant to  a third  party,  a stran- 
ger, may  enure  to  the  benefit  of 
the  plaintiff,  an  administrator 
de  bonis  non,  with  the  will  annex- 
ed, though  at  the  time  of  such 
promise,  the  plaintiff  had  not  ob- 
tained letters  of  administration. 
— Beard  Adm.  v.  Ketchum,  470. 
— (See  this  same  case  reported  in 
4 U.  C.  E.  114.) 

AEFIDAYIT. 

Sworn  before  partner  of  defendants' 
attoimey.  New  trial.']  A new 
trial  was  moved  by  the  defen- 
dants on  an  affidavit  sworn  be- 
fore a partner  of  the  defendants’ 
attorney. 

Held  per  Cur.,  on  an  exception 
being  taken,  when  shewing  cause, 
that  the  rule  must,  on  that  ground, 
be  discharged. — White  v.  Fetch  & 
Manning,  13. 

Affidavit  to  arrest  on  special 
case.  Form  of.  Judge's  order. 


Issuing  of  writ.]  The  affidavit  to 
arrest  in  special  case,requiring  the 
sanction  of  a judge  to  the  issuing 
of  the  writ, need  not  follow  the  form 
prescribed  by  the  act;  that  form 
of  affidavit  being  only  considered 
necessary  in  matters  of  debt,  where 
the  creditor  may  sue  out  the 
capias  as  of  right. — Neven  v. 
Butchart,  196. 

AGENT.  See  Arrest.” 
ALIEN. 

Seven  years’  residence  of  a par- 
ent (a  foreigner)  in  this  province 
— ri«:ht  of  son  to  inherit — statutes 
Geo.^IV,,  ch.  21,  4 & 5 Yic.,  ch.  7, 
7 Yic.  ch.  43. — Doe  Chandler  v. 

I Tesseir,  216. 

' AMENDMENT. 

Venire.  Record.]  An  irregu- 
larity in  the  award  of  venire  upon 
the  reeord  is  amendable  by  the 
court.  — Whitelaw  v.  Davidson, 
534. 

Jurata.  Recordd\  Held,  per  Cur., 
that  the  Nisi  Prius  record  not 
having  been  altered  after  a new 
trial  granted,  but  the  entry  being 
allowed  to  continue,  as  before,  of 
the  jury  being  respited  to  the  term 
next  following  the  preceding  as- 
sizes, the  defect  could  not  be  cured 
by  amendment.  The  decision  in 
this  court  on  that  point  of  Doe 
Crooks  V.  Cummings  was  adhered 
to. — Smith  V.  Shaver,  20. 

Where  the  defendant  set  up  a 
deed  as  made  between  A.  B.  of 
the  one  part,  and  the  Bank  of 
British  North  America  of  the 
other,  and  when  produced  at  the 
trial  it  turned  out  to  be  a deed 
made  between  A.  B.  and  Mr. 
Thomas  Paton,  who  was  after- 
wards stated  in  the  body  of  the 
instrument  to  be  the  inspector  of 
the  bank;  Held,  per  Cur.  that, 
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the  variance  was  fatal,  and  could 
not  be  amended. — Bank  of  B.  N". 
A.  V.  Sherwood,  532. 

APPEAL. 

Appeal  froM  District  Court  on 
special  points  of  demurrer.~\  Sem- 
hle,  that  upon  appeals  to  this 
court  from  the  District  Courts  on 
points  of  special  demurrer,  it  does 
not  follow  that  effect  will  be  given 
to  all  objections  which  would  be 
ved  to  prevail  in  this  court. — 
Cutwater  v.  Dafoe,  256. 

AEBITRATOE. 

Poyipr  r^f^  TCsp^^Hng  tcsUmony 
offered.~\  Arbitrators  refusing  to 
give  time  to  produce  testimony, 
will  not  be  allowed  to  support 
their  award  by.  shewing  that  such 
testimony  could  have  been  of  no 
service. — In  re  Bull  v.  Bull,  388. 

Power  of.'\  As  to  the  power  of 
arbitrators,  under  a very  general 
submission,  to  cancel  an  existing 
partnership  agreement,  anu  tu 
award  prospective  damages  to  the 
partner  losing  by  s^ch  cancella- 
tion.— Crouse  v.  Parke,  362. 

AEEEST.; 

Agent  for  creditor  makin.j 
affidavit  to  arrcM  m.  m ^r, — 
liability  therefor.  Betting  aside 
^urdlct  for  the  plaintiff.^]  An 
agent  of  a creditor  making  an 
affidavit,  upon  which  the  debtor 
is  arrested  on  n on.  m , is  liable  to 
an  action  on  the  case — for  causing 
the  writ  to  be  sued  out,  and  to  be 
endorsed  and  delivered  to  the 
sheriff,  and  the  debtor  to  be  ar- 
rested thereupon  — though  the 
jury  expressly  find,upon  that  point 
being  submitted  to  them,  that  the 
agent  did  nothing  more  than  make 
the  affidavit. 

Though  the  court  may  think 
that  under  the  facts  proved,  in  an 
.action  on  the  case  for  a malicious 
41 


arrest,  a verdict  for  the  defendant 
would  have  been  more  proper 
than  for  the  plaintiff,  yet,  if  no 
clear  or  precise  ground  has  been 
shewn  by  the  defendant  for  the 
suspicion  sworn  to  in  his  affidavit, 
and  there  has  been  no  misdirection 
on  the  part  of  the  learned  judge  at 
the  trial,  they  will  not  set  aside  the 
verdict. — Davis  v.  Fortune,  281. 

In  an  action  for  a malicious  ar- 
rest on  a ca.  sa.,  when  there  was 
no  cause  for  believing  that  the 
plaintiff  had  made  any  secret  or 
fraudulent  conveyance  of  his  pro- 
perty, in  order  to  prevent  its  being 
taken  in  execution,  the  question  to 
be  submitted  is,  not  whether  an 
assignment  of  the  property  really 
is  fraudulent  or  not,  but  whether 
the  defendant  has  reason  to  sus- 
pect that  it  is  so. — Gunn  v.  Mc- 
Donald, 596. 

Where  it  was  averred  in  the 
declaration  against  a defendant  for 
•ri,  MialioIv>us  arrest,  that  by  virtue 
of  the  affidavit  of  the  defendant, 
he,  the  defendant,  maliciously 
caused  a writ  to  be  sued  out  for 
arresting  the  plaintiff, when  he  had 
no  probable  cause  for  bed  wing 
the  plaintiff  had  made  any 
fraudulent  conveyance  of  his  pro- 
perty, and  that  he  further  malici- 
ously caused  the  writ  to  be  en- 
dorsed and  delivered  to  the  sheriff, 
Hcldy  per  Gur.^  that  these 
facts  if  found  by  a jury,  constituted 
in  themselves  the  agency  of  the 
defendant  for  the  plaintiff  in  the 
suit,  and  that  the  agency  need  not 
otherwise  be  more  positively  aver- 
red.— Davis  V.  Fortune,  591. 

Plead'ngs.  Averments  deny- 
ing want  of  probable  cause  of  ar- 
rest.'] Case  for  the  malicious  ar- 
rest of  the  plaintiff  on  a ca.  re. 
The  plaintiff  averred  in  his  decla- 
ration, “ that  the  defendant,  not 
having  any  reasonable  cause  for 
6 u.  c.  Q.  B. 
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believing,  and  not  believing  that 
plaintiff  was  then  immediately 
about  to  leave  that  part  of  the  pro- 
vince of  Canada  formerly  called 
Upper  Canada,  with  intent  and 
design  to  defraud  the  Bank  of 
British  North  America  (the  plain- 
tiffs), &c.,  made  oath,  &c.,  that  ho 
had  good  reason  to  believe,  and 
did  verily  believe,thatthe  plaintiff 
was  then  immediately  about  to 
leave  Upper  Canada,  with  intent, 
&c.”  * Heldy  'per  Cur.y  on  a mo- 
tion for  an  arrest  of  judgment,  be- 
cause these  avermentsdid  not  deny 
the  want  of  probable  cause  for  the 
arrest,  and  in  such  terms  as  the 
statute  8 Vic.  ch.  48  makes  ne- 
cessary— declaration  good. 

In  an  action  for  malicious  arrest 
under  a ca,  re.,  the  plaintiff  gave 
general  evidence  of  his  solvency, 
&c.,  no  malice  was  proved  on  the 
part  of  the  defendant,  the  defen- 
dant, however,  gave  no  evidence 
to  shew  upon  what  grounds  he  had 
arrested,  and  the  jury  found  the 
nominal  damages  of  Is.  for  the 
plaintiff,  a rule  was  obtained  fora 
new  trial  on  the  evidence,  but  un- 
der the  circumstances,  the  court 
discharged  the  rule.  — Lyons  v. 
Kelly,  2^8. 

ASSIGNEE. 

Liability  of  assignee  of  assignee 
of  a lease.']  A lessee  ruiigns 
his  interest,  and  the  assignee  neg- 
lecting to  pay  rent  and  to  keep 
the  premises  in  repair,  the  lessee 
is  sued  by  the  lessor,  who,  upon 
being  compelled  to  pay  the  j*ent 
and  damages,  sues  the  assignee  of 
the  assignee  in  a special  action 
on  the  case  for  the  damages  he 
had  sustained ; Held,  per  Cur., 
that  the  lessee  had  a good  right  of 
action  on  the  case  against  the  as- 
signee, for  the  rent  and  damages 
he  had  been  obliged  to  pay  the 
lessor. — Ashfoi’d  v.  Hack,  541, 


Assignee  of  Judgment.']  A.  ob- 
tains judgment  against  B.  on  his 
bond,  and  after  this,  assigns  the 
judgment  to  C.  for  a valuable  con- 
sideration-C.  issues  a writ  against 
B.’s  lands  in  the  name  of  A. — B. 
applies  to  set  the  writ  aside.  The 
court  discharged  the  application. 
— Commercial  Bank  v.  Boulton,  6. 

See  Gamble  v.  Bees,  396,  un- 
der “Covenant.” 

APPOETIONMENT  OF  RENT. 

Pleadings.  Covenant.  Debt. 

Apportionment  of  rent.]  In  an 
action  of  covenant  between  the 
original  parties  to  the  deed,  an 
eviction  from  part  of  the  premises 
is  a good  defence  to  the  action. 
There  can  be  no  apportionment  of 
the  rent  as  in  debt. — Shuttleworth 
V.  Shaw  et  al.,  539. 

ATTACHMENT. 

Attachment — is  it  in  the  nature 
of  mesne  or  final  process  f Plead- 
ings.] Semble,  that  if  an  attach- 
ment for  contemj)t  in  not  paying 
moneys  is  to  be  regarded  as  mesne 
process,  it  should  be  averred  in 
the  declaration  for  an  escape,  that 
the  sheriff  had  not  the  party  In 
court  to  answer  the  exigency  of 
the  writ.  The  averment  merely, 
thatoii  the  AvtuxU  day  of  the  writ 
the  sheriff  allowed  the  party  to  go 
at  large,  will  not  do.  And  if  the 
attachrUent  is  to  be  regarded  as 
an  execution,  Semble,  it  then  re- 
quires something  in  the  nature  of 
a judgment  to  support  it.  The 
merely  averring,  that  the  plaintiff 
sued  out  an  attachment  for  con- 
tempt, without  stating  what  the 
contempt  consisted  In, nor  by  what 
authority  it  had  been  determined 
the  party  was  guilt}^  of  a con- 
tempt, is  insufficient.  A good  le- 
gal foundation  for  the  attachment 
must  be  shewn  in  the  record. — 
Lane  V.  Kingsmill,  579. 
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ATTOENEY. 

Suing  out  jpi'ocess  by  another 
attorney.  Endorsing  process  in 
his  own  name.']  An  attorney  may 
sue  out  process  by  another  attor- 
ney but  may  sign  the  usual  no- 
tices endorsed  on  the  process  in 
his  own  name. — Cameron  v.  Wheel- 
er, 355. 

Settling  with  plaintiff  after 
fi.  fa.  put  in  Suoioii  c hands.] 
Where  the  defendant,  an  attorney, 
.settled  with  the  plaintiff  after  ap. 
fa.  had  been  put  in  the  sheriff’s 
hands,  which  the  defendant  must 
have  known  the  plaintiff’s  attor- 
ney had  issued  almost  wholly  for 
the  recoveiy  of  his  costs,  the 
court  ordered  the  amount  of  the 
plaintiff’s  attorney’s  costs  included 
in  the  execution,  to  bo  referred  to 
the  master  to  be  taxed,  and  the 
defendant  to  pay  the  same  to  the 
plaintiff’s  attorney,  together  with 
the  costs  of  the  application. — 
Griggs  V.  Meyers,  532. 

Power  of  the  court  to  present 
attorneys  pleading  unjustly  the 
Statute  of  Limitations  to  actions 
for  moneys  received  for  clients.] — 
Semble,  that  the  court  has  autho- 
rity to  prevent  an  attorney  plead- 
ing the  Statute  of  Limitations  to 
defeat  a client’s  just  claim, but  that 
this  power  does  not  extend  to  his 
executors. — Dougall  v.  Executors 
of  Cline,  546. 

Action  by  sheriff  against  'plain- 
tiff's attorney  for  poundage. 1 No 
action  lies  by  the  sheriff  against 
the  plaintiffs  attorney,  to  claim 
poundage  upon  an  execution  whicli 
the  attorney  had  placed  in  his 
hands  to  be  executed.  Corbett  v. 
McKenzie,  605. 

AWAED. 

Commissioners  of  public  works. 
Cornwall  Canal.  Arbitration. 
Setting  aside  aivard.\  Id  dealing 


with  awards  made  under  the  pro- 
vincial acts  9 Yic.,  ch.  3*7,  sec. 
24,and  10  and  11  Yic.,  ch.  24,  sec. 
3,  the  court  will  be  governed  by 
the  ordinary  rules  of  law  a,>  appli- 
cable to  awards  made  between 
party  and  party. 

Under  the  two  acts  above  men- 
tioned a submission  by  the  gover- 
nor in  council  to  arbitration,  is  a 
submission  in  effect  by  the  com- 
missioners of  public  works. 

The  award  made  by  the  arbi- 
trators appointed  under  the  above  ' 
acts,  stated  that  they  awarded 
that  the  commissioners  of  public 
works  should  pay  to  A.  the  sum  * 
of,  &c.,  “for  the  damage  done  to 
his  property  in  the  village  of  Miles 
Eoches  by  the  construction  of  the 
Cornwall  Canal.  No  further 
particulars  of  damages  were  stated 
in  the  awaid.  Affidavits,  how- 
ever, were  filed  by  the  engineers 
of  the  public  works  to  shew  that, 
in  their  belief,  the  sum  awarded 
must  have  been  given,  from  its 
amount,  for  consequential  and  not 
direct  damfjge,  such  as  the  com- 
missioners contended  the  arbitra- 
tors could  alone  award  upon.  But, 
Held ^ per  Cur.,  that  the  affidavits 
nowhere  stating  in  positive  terms, 
that  the  commissioners  had  allow- 
ed for  consequential  damages,  and 
the  award  being  silent  on  the  sub* 
jcct,  as  it  might  bo,tbe  court  could 
not  assume  the  fact  to  be  so,  and 
upon  that  ground  (if  a valid  one) 
set  aside  the  award. 

Quoere, — Have  the  arbitrators 
the  power,  under  the  acts  above 
named,  to  award  for  consequential 
damage,  as  for  loss  of  the  carrying 
trade  through  the  village  ofMiles 
Eoches. 

No  decision  of  the  court  was 
rendered  necessary  upon  this 
point,  but  see  the  opinions  of  the 
court  thereupon. 
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The  time  given  by  the  statute, 
within  which  to  move  to  set  aside 
these  awards,  viz.,  one  year,  ex- 
tends to  Upper  as  well  as  Lower 
Canada. — Commissioners  of  Pub- 
lic Works  V.  Daly,  33. 

See  “Arbitrator.” 

BANK  OF  B.  N.  AMEEIOA. 

The  Bank  of  British  North 
America  is  entitled  to  sue  in  Up- 
per Canada  in  its  corporate  name. 
— Bank  of  B.  N.  A.  v.  Browne. 
490. 

BAIL. 

Attachment.  Taking  Bail  under  ■ 
a writ  of  attachment  for  contempt.] 
Semble,  thn'"  before  the  return 
of  a writ  of  attachment  for  con- 
tempt, the  sheriff  cannot  properly 
take  bail  for  the  appearance 
of  the  party,  without  the  order 
of  a judge,  but  that  after  the  re- 
turn, if  the  party  is  in  upon  an 
attachment  merely  to  compel  the 
payment  of  money,  the  sheriff  as 
of  course  may  take  bail  to  the 
limits, — Lane  v.  Kingsmill,  5'79. 

Bender  of  princi]pal.'\  Bail 
rendered  their  principal,  and  gave 
due  notig  of  render  within  eight 
days  after  the  return  of  process  in 
the  action  against  themselves  on 
the  recognizance,  the  plaintiffs 
nevertheless  proceeded  to  judg- 
ment, the  court  stayed  the  pro- 
ceedings unconditionally;  that  is, 
without  exacting  payment  of  costs 
up  to  the  time  of  giving  notice. — 
Wright  V.  Tucker,  24. 

BAILEE. 

Action  against  bailee  for  loss 
of  horse  and  buggy  by  careless 
driving.  ■ Argumentative  and  other' 
defective  Fleas.']  Special  as- 
sumpsit against  bailee  for  killing 
a horse  let  to  him,  by  careless  and 
inconsiderate  driving,  and  break- 
ing buggy  and  harness,  and  not 
returning  them.  3rd  plea,  that 


horse  was  a runaway  horse,  and 
that  the  damage  was  occasioned 
thereby.  4th  plea,  that  theplain- 
tiff  hired  the  horse,  knowing  him 
to  be  a runaway,  and  that  the 
horse  run  away  without  the  fault 
by  the  defendant.  5tb  plea,  that 
the  defendant  did  offer  to  return 
the  buggy  and  harness,  but  in  the 
Iv’oken  state  they  were  in  after 
the  runaway.  Demurrer  to  3rd, 
4th  and  6th  pleas.  Held  per  Cur., 
pleas  bad — McKa}^  v.  Cameron, 
257. 

BILLIAED  TABLES. 

Billiard  tables.  Duty  imposed 
on,  by  town  of  London,  under 
act  of  incorporation.  Provincial 
duty.]  Held  per  Cur.,  that  a 
by-law  of  the  corporation  of  Lon- 
don, passed  under  the  authority 
of  the  statute  10  & 14  Vic.,  ch.  48, 
and  providing  that  the  owner  of  a 
billiard  table  shall  pay  10^.  per 
annum  for  a license  to  keep  the 
same,  had  not  the  effect  of  abro- 
gating the  duty  imposed  on  billiard 
tables  by  the  provincial  act  50 
Geo.  III.  ch.  6,  but  must  be  con- 
sidered as  4 regulation  superadded 
for  the  purposes  of  the  town  of 
London. 

Semble,  that  the  statules  3 Vic. 
chap.  9,  sec.  9, 'and  3 Vic.  ch.  20, 
do  not  apply  to  any  person  mere- 
ly settingup  and  keeping  a billiard 
table  for  hire,  not  being  at  thesame 
time  a keeper  of  an  inn  or  a house 
of  public  entertainment. — Church 
q.  t.  V.  Eichards,  562. 

BANKEUFT. 

Deed  of  assignment  by  bank- 
rupt to  one  of  his  creditors,  with  a 
right  of  preference.  Annexing  of 
schedule  to  deed,  Assigment  on 
the  face  of  the  instrument  of  all 
bankrupt’s  estate  to  one  creditor, 
an  act  of  bankruptcy  per  se. 
Queere,  any  thing  short  of  this, 
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such  an  act  ? Construction  of  our 
bankrupt  act,  7 Yic.  ch.  10,  cl. 
2 & 19,  also  of  proviso  to  clause 
19,  and  also  of  clauses  37  and  38, 
as  also  10  the  necessity  the  act 
• imposes  upon  the  assignee  of  a 
bankrupt,  seeking  to  invalidate  an 
assignment  to  a particular  creditor, 
being  required  to  prove  that  the 
assignment  was  voluntary,  in  ad- 
dition to  its  being  made  by  ihe 
bankrupt  in  contemplation  of 
bankruptcy — with  the  knowledge 
of  the  creditor,and  for  the  purpose 
of  a preference. 

Semhle,  that  a jury  finding, 
“that  the  assignment  wasexecuted 
in  contemplation  of  bankruptcy,” 
and  that  the  defendant  knew 
“when  he  took  it  that  the  other 
creditors  would  not  be  paid  their 
debts,”  is  insufficient  to  oatisfj  foe 
act,  and  make  void  the  assign- 
ment, without  any  specific  direc- 
tion from  the  judge,  or  finding  by 
the  jury, upon  the  further  point  of 
the  assignment  being  the  voluntary 
act  of  the  bankrupt. 

S u 1 1 i V a n , J . , d i s s e n t i e n [ e . — Kerr, 
Assignee  of  Tennant  v.  Coleman, 
218. 

Held  per  Cur.,  that  the  follow- 
ing general  plea  of  bankruptcy, 
“that  after  the  making  of  the  pro- 
mise, and  after  this  action  had 
accrued,  he  became  a bankrupt,” 
without  averring  that  he  became 
a bankrupt  before  action  brought, 
or  that  he  had  obtained  a certifi- 
cate, was  good  on  special  demur- 
rer.— Short  V.  McMullen,  407. 

BILLS  OF  EXCHANCB. 

Ten  per  cent,  damages  on  hills 
of  exchange.  On  ivhat  sum  to  he 
paid.]  Held,  per  Cur.,  that  under 
the  statute  51  Geo.  III.  ch.  9, 
sec,  2,  the  ten  per  cent,  damages 
allowed  on  protested  bills  of  ex- 
change, is  not  to  bo  considered  as 


a substitute  for  the  difference  of 
exchange,  but  is  to  be  paid  in  ad- 
dition to  the  sum  paid  for  the  bill, 
which  would  always  include  ex- 
change. 

Sullivan,  J.,  dissentiente. 

(Since  this  decision,  the  statute 
12  Yic.  ch.  76,  has  been  passed 
by  our  legislature,  removing  all 
doubts  upon  the  question,  and 
leaving  the  law  as  in  the  opinion 
of  the  majority  of  the  court  it  had 
existed  under  the  old  act.) — Kich- 
ols  V.  Eaynes,  273. 

* BOND. 

Constructing  conditions  in.~\ 
Th  1 condition  of  a bond  must  be 
constructed  as  a whole,  and  any 
apparent  repugnance  may  be  re- 
conciled by  giving  the  condition 
effect  according  to  the  intent  ap- 
pearing on  the  face  of  the  whole 
instrument. — Nichols  v.  Madrill, 
415. 

OA  EE.  See  “Arrest.” 

OA  SA.  See  “'Arrest.” 
CAEEIBE. 

Common  carrier,  what  con* 
stitutes  a.]  A person  engaging  to 
transport  goods  for  hire,is  not  by 
virtue  of  such  engagement  merely 
a common  carrier,  and  as  such 
liable  for  all  accidents — whether 
negligent  or  not. — Benedict  v.  Ai’- 
thur,  204. 

COMMON  COUNTS. 

Goods  sold  and  delivered. 
Money  had  and  received.  — See 
“ Contract.”  — McNab  v.  McGill, 
142. 

Goods  sold  and  delivered.'] — 

“Good  to for  the  above  goods, 

either  to  be  returned  or  paid  for,” 
Held, per  Cur.,  that  after  demand 
of  the  goods,  they  might  bo  sued 
for  as  lor  goods'.sold  and  delivered. 
— Harvio  v.  Clarkson,  27. 
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CONTEACT. 

Consideration  of.]  If  the  plain- 
tiff parts  with  any  thing  that  is  of 
value  to  himself  to  obtain  the 
defendants  promise,  that  forms  a 
valid  consideration  for  the  pro- 
mise,though  the  thing  parted  with 
may  be  of  no  legal  value  in  the 
defendant’s  hands, — Bradford  v. 
O’Brien,  4=11. 

On  Sunday.  Statute  8 Fzc., 
oil.  10,  sec.  2.]  Under  the  2nd 
clause  of  this  act,  all  sales  of  real 
and  personal  property  made  on  a 
Sunday  are  void.  Semble,  that 
mortgages  would  not  be  void. — 
Lai  V.  Stall,  506. 

"Where  a plaintiff  contracts  to 
receive  for  work  done  at  its  com- 
pletion a certain  sum  of  money, 
and  then  agrees  to  acce^  ' from 
the  defendant  the  promissory  note 
of  A.  B.  for  the  sum,  he  may  sue 
for  the  money. 

If  the  note  be  not  tendered  at 
the  time  specified,  a subsequent 
tender  of  the  note  and  refusal  will 
be  no  defence  to  such  an  action. — 
Fisher  v.  Ferris,  534. 

Lumber  trade.  Liability  of 
parties.]  A.  was  cutting  timber 
on  B.’s  land.  B.  refused  to  allow 
kim  to  cut  it,  unless  C.,  the  party 
who  was  to  get  the  timber  when 
cut,  should  become  answerable  to 

A.  for  it.  0.  agreed  to  become 
so,  and  A.  was  permitted  by  B.  to 
take  away  the  timber.  It  was 
further  agreed  between  B.  and  C., 
that  upon  the  timber  being  passed 
at  Bytown,  free  from  auties  to  the 
government  (that  is,passed  as  pri- 
vate timber),  B.  should  be  paid 
by  C.  the  price  the  government 
would  have  paid  for  it  had  it  been 
crown  timber.  Held,  per  Cur., 
that  upon  this  verbal  agreement 

B.  could  sue  0.  upon  the  common 
count  for  goods  sold  and  delwered, 
when  the  time  arriving  for  passing 


the  timber  through  Bytown  ; And 
also,  that  upon  the  sale  of  the  tim- 
ber at  Quebec,  C.  might  be  liable 
to  B.  on  the  common  count  for 
money  had  and  received. — McNab 
V.  McGill,  142. 

CONYEYANCE. 

Possession  — Heir-at-law  — De- 
visee— Statute  of  Maintenance.'] — 

A.  dies  in  1800 ; after  his  death 

B. ,  his  wife,  remains  in  the  exclu- 
sive possession  of  his  land,  until 
her  second  marriage  with  the  de- 
fendant, and  since  then,  they  both 
continue  the  actual  possession,  the 
wife  claiming  to  have  a life-estate 
under  A.’s  will. 

C.  the  eldest  son  of  the  testa- 
tor A.,  and  B.,  his  wife,  while  out 
of  possession,  assumes  to  convey 
the  land,  and  all  his  interest  in  it, 
as  heir-at-law,  to  the  lessor  of  the 
plaintiff  — Held,  per  Cur.,  that 
\ C.’s  deed  to  the  lessor  of  the  plain- 
tiff, was  void,  both  at  common  law 
and  by  the  statute  of  maintenance. 

Held  also,  that  C.,  though 
claiming  as  devisee,  and  not  as 
heir-at-law,  would  otherwise  have 
conveyed  by  his  deed  all  his  in- 
terest to  the  lessor  of  the  plaintiff, 
whether  as  heir-at-law  or  devisee. 

Semble,  that  the  statute  of 
maintenance  applies  to  this  Pro- 
vince as  well  to  terms  for  years, 
as  to  estate  in  fee. — Doe  Clark  v. 
Mclnnes,  28. 

Possession.]  A deed  of  bargain 
z id  sale  made  by  a party  out  of 
possession,  while  another  person  is 
in  actual  possession  claiming  the 
fee — is  void  both  at  common  law 
and  under  the  stat.  32  Henry  YIII. 
ch.  9. — Doe  Simpson  v.  Molloy, 
302. 

Construction  of  conveyance — 
as  to  the  necessity  of  averring  af- 
firmatively in  declaring  thereon — 
that  the  plaintiff  had  sold  certain 
lands — or  why  he  had  not  sold 
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them — be^<^re  he  could  entitle 
himself  to  sue  upon  the  covenant 
for  the  non-payment  of  a sum  of 
money — Kay  et  al.  v.  Gamble  et 
ah,  267, 

COENWALL  CANAL. 

See  Award.  ” — Commissioner 
of  Public  Works  v.  Laly  et  al.  33. 

COSTS. 

Costs.  Trespass.  Pleadings. 
4iSrd*Eliz.li  That  in  an  action  of 
trespass  quare  clausum  fregit,  to 
which  the  general  issue  is  pleaded 
(not^er  stat.),  the  judge  who  tried 
it  may  certify  under  the  43rd  Eliz., 
to  deprive  the  plaintiff  of  costs, 
when  the  damages  are  under  40s. 
— Goodall  V.  Glen  & Wert,  14. 

Pefendanfs  attorney  offering 
plaintiff  to  pay  his  costs,  when 
known.  Plaintiff  afterwards 
issuing  writ,  without  informing 
defendant  of  amount  of  costs. 
Writ  set  aside. 1 Where  the  de- 
fendant obtained  a new  trial,  on 
payment  of  costs,  and  his  attorney 
immediately  afterwards  wrote  to 
the  plaintiff’s  attorney,  beggingto 
know  what  his  costs  were,  that  he 
might  pay  them  ; and’  the  plain- 
tiff’s attorney  took  no  notice  of  the 
letter,  but  after  allowing  soipe 
months  to  elapse,  moved  in  term 
timeto  discharge  the  rule  for  a new 
trial,  on  an  affidavit  that  the  costs 
were  unpaid,  and  without  any 
notice  to  the  defendant’s  attorney 
to  attend  taxation,  on  the  same 
day  entered  judgment,  and  took 
out  an  hab.  fac.,  which  was  exe- 
cuted : The  court,  on  application 

of  the  defendant’s  attorney,  set 
aside  the  judgment  and  writ  with- 
out costs,  and  directed  the  defend- 
ant to  be  restored  to  possession. — 
Loe  Arnold  v.  Auljo,  21. 

Judgment  as  in  case  of  a non- 
suit. Payment  of  the  costs  of 
the  day  and  of  the  application. 


Conditions  precedentf\  Payment 
of  the  costs  of  the  day  and  of  the 
applications  for  payments,  as  in 
case  of  a nonsuit,  may  be  made 
a condition  precedent  to  the  plain- 
tiff being  allowed  to  discharge  the 
rule  for  payment,  and  to  carry 
down  the  cause  for  trial  at  the 
next  assizes.  If  no  costs  of  the 
day  have  incurred,  that  portion 
of  the  rule  may  be  considered  as 
surplusage — the  rule  need  not  be 
amended. — Eoss  q.  t.  v.  Meyers,  6. 

CHILL. 

Application  by  father  for  cus- 
tody of — as  vgainst  the  mother.] — 
Application  as  against  themother, 
by  the  father,  to  the  court,  for  the 
custody  of  his  child.  Queere,  the 
kind  of  application  the  father  had 
better  adopt,  to  bring  the  matter 
fully  before  the  court  ? — The 
Queen  v.  Emma  Sheriff,  197. 

CONVICTION. 

Illegal  conviction  by  Magis- 
trate. Illegal  ivarrant.]  A 
magistrate,  in  order  to  have  a good 
justificatisn  under  a conviction 
and  warrant, must  give  in  evidence 
a conviction  not  illegal  on  the  face 
of  it;  and  a warrant  of  distress 
supported  by  that  conviction,  and 
not  on  the  face  of  it  an  illegal 
warrant. 

Held,  therefore,  per  Cur.,  that 
a magistrate’s  conviction  “for  wil- 
fully damaging,spoiling  andcarry- 
ing  away  six  bushels  of  apples  of 
the  said  Eogers,  whereby  the  de- 
fendant committed  an  injury  to  the 
said  goods  and  chattels  of  the  said 
Eogers,”  did  not  support  a war- 
rant which  recited,  “that  whereas 
judgment  was  given  against  “Jo- 
nathan Eastman,  of,  &c.,  in  a suit, 
Rogers  v.  Eastman,  for  a misde- 
meanor, in  taking  apples  by  force 
and  violence  off  and  from  the 
premises  of  the  said  Eogers,  &c., 
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these  are,  therefore,  to  authorise, 
&c„ — and  also  that  neither  the 
conviction  nor  the  warrant  con- 
tained a statement  of  an  offence 
for  which  such  a conviction  could 
take  place.  — Eastman  v.  Eeid. 
611. 

COEPOEATION, 
Weigli-master  and  clerk  of  the 
fish-ma?dcet  of  the  City  of  Toron- 
to, recovery  of  salary. The  plainf 
tiff  had  been  appointed  many 
• years  ago  by  the  corporation  of  the 
city  of  Toronto,  weigh  master  and 
clerk  of  the  fish-market.  He  had 
been  voted  each  year  by  the  com- 
mon council,  a sum  of  money  for 
his  services  during  the  then  cur- 
rent year.  The  municipal  year 
began  on  the  23rd  of  Jan.  For 
the  year  1847  the  plaintiff  had 
been  voted  90/.  for  his  salary.  On 
the  30th  of  June,  1848,  the  cor- 
poration having  determined  to 
farm  out  the  pfaintiff’s  offices,  he  . 
was  dismissed  without  notice,  and 
without  any  allowance  being  made 
for  his  services  between  Jan.  and 
June  of  1848.  The  plaintiff 
brought  an  action  of  assumpsit 
against  the  corporation,  to  recover 
a year’s  salary  at  the  same  rate 
as  he  had  been  voted  the  previous 
year.  The  corporation  resisted 
the  action  upon  the  general 
grounds:  Isi.  That  assumpsit  for 
services  rendered  as  upon  an  ex- 
ecuted contract, not  under  the  cor- 
porate seal,  would  not  lie.  2ndly. 
That  the  plaintiff  held  his  office 
at  sufferance,  both  as  respected 
tenure  and  allowance.  3rdly. 
That  before  action  brought,  the 
corporation  should  have  been  re- 
quested to  vote  an  allowance ; 
but.  Held,  per  Cur.,  that  assump- 
sit would  well  lie  ; and  that  though 
the  plaintiff,  holding  theact  of 
incorporation  his  office  during 
pleasure,  could  not  recover  the 


I whole  year’s  salary  for  1848,  still 
he  was  entitled  to  his  salary  for 
1848,  to  the  time  of  his  dismissal, 
at  the  rate  of  salary  voted  to  him 
for  1847,  and  that  no  previous 
I demand  upon  the  corporation  to 
vote  an  allowance  need  be  proved, 
j — Dempsey  v.  The  City  of  Toron- 
to, 1. 

Corporation.  Assumpsit.  When 
corporation  must  contract  under 
seal.']  Held,  per  Cur.,  that  an 
action  of  assumpsit  would  well 
lie  against  the  Gas  Light  & Water 
Company  of  the  Cit}^  of  Toronto 
for  damages,  in  not  fulfilling  a 
parol  agreement  with  the  defen- 
dant, for  the  supply  of  water  to 
the  Toronto  baths.  Eobinson,  C. 
J.,  dissentiente. — Blue  v.  Gas  & 
Water  Company,  174. 

Where  uie  ueienuant  pleads 
over  and  takes  no  exception  to 
the  declaration,  the  court  cannot 
take  judicial  notice  of  the  want  of 
legal  authority  in  the  plaintiffs  to 
sue  in  thelt  cuiporate  capacity. — 
Bank  of  B.  N.  A.  v.  Sherwood, 
213. 

COVENANT. 

Covenanl  for  good  title.  As- 
signee. Estoppel.]  A.  makes  a 
conveyance  to  B.  convenanting, 
that  “at  the  time  of  making  the 
conveyance  he  was  lawfully  seized 
of  a perfect  and  absolute  estate  of 
inheritance  in  fee  simple.”  B. 
afterwards  conveys  to  C.,  reciting 
“ that  he  was  then  possessed  in 
his  own  right  of  the  land  in  ques- 
tion. Held,  per  Cur.,  in  an  ac- 
tion brought  byC.,  the  assignee  of 
B.,  against  A.,  upon  his  covenant 
for  good  title,  that  C.  was  not  es- 
topped by  B.’s  recital.  Held, 
also,  that  the  usual  covenant  for 
good  title  is  a covenant  running 
with  the  land, and  that  it  is  no  ob- 
jection, therefore,  to  an  action 
upon  such  a covenant  by  the  as- 
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signee  of  the  covonantee  against 
the  original  covenantor,  that  be- 
cause, according  to  the  statement 
in  the  declaration,  “ the  grantor 
was  not  seized  in  fee  v/hen  he 
gave  his  covenant,”  the  covenant 
was  lu’oken  as  soon  as  made,  and 
could  not  enure  to  the  benefit  of 
the  assignee.  Quxre — What  v/ould 
the  effect  be  if, at  the  time  the  ori- 
ginal covenantor’s  deed  was  given, 
a third  party  had  been  actual- 
ly in  adverse  possession,  or  if’ 
the  covenantee  had  been  evicted 
before  he  made  the  deed  to  the 
assignee  ? 

Upon  an  action  of  covenant  for 
title  by  an  assignee  of  the  cove- 
nantee, it  is  not  essential  that 
he  should  shew  that  a legal  inter- 
est passed  to  him  under  the  deed ; 
his  cause  of  action  is,  that  he  has 
not  the  interest  which  he  supposed 
he  was  acquiring,  and  which  ho 
would  have  had  if  the  title  of  the 
covenantor  who  executed  ’ the 
first  deed  had  been  good. — Gamble 
et  al.  V.  Eees,  396. 

Covenant.  Good  right  to  convey.'] 
Held^  per  Cur.^  that  the  covenant 
of  the  grantor  that  he  has  good 
right  to  convoy,  is  a covenant 
running  with  the  land,  and  that 
it  is  no  objection  to  an  action 
■upon  such  a covenant  by  the  as- 
signee of  the  covenantee  against 
the  original  covenantor,  that  be- 
cause, according  to  the  averment 
in  the  declaration  the  covenant 
was  broken  eo  instanti  that  it  was 
made,  it  could  not  therefore  be  as- 
signed and  sued  upon  by  the  assig- 
nee.— Scott  V,  Fralick,  511. 

Eviction.  Apportionment  of  rent.] 
In  an  action  of  covenant  be-  I 
tween  the  original  parties  to  the 
deed,  an  eviction  from  part  of  the 
premises  is  a good  defence  to  the 
action.  There  can  bo  no  appor- 


tionment of  the  rent  as  in  debt. — 
Shuttleworth  v.  Shaw  et  al.,  539. 

DEED. 

The  effect  of  the  words  to  the 
use  of'  in  a.]  It  is  superfluous  in 
any  deed  oi  bargain  and  sale  to 
express  that  the  land  is  to  be  held 
‘Ho  the  use”  of  the  bargainee; 
there  can  be  no  other  limitation  of 
the  use  than  to  'he  bargainee. 
The  omi«®mn,  tb^vAfore,  of  these 
words  can  have  no  effect  in  trans- 
ferring the  legal  title  to  some  per- 
son other  than  the  bargainee.- — 
Gamble  et  al.  v.  Eees,  397. 

Construction  of.]  Held,  also,  that 
the  deed  as  set  out  in  the  plead 
ings  in  this  case,  shewed  clearly 
an  intention  on  the  part  of  the 
bank  to  take  it  as  collateral  se- 
cui*ity,  and  not  an  assignment 
in  satisfaction  of  the  notes. — Bank 
of  B.  N.  A.  V.  Sherwood,  552. 

DE  INJUEIA. 

In  an  action  by  the  endorsee 
against  the  maker  of  a note,  a plea 
of  payment  or  satisfaction  by  the 
maker  to  the  payee  after  the  note 
became  due,  is  well  traversed  by 
the  replication  of  de  injuria.-Mut- 
tlebury  et  al.  v.  Hornby,  61. 

Eobinson,  0.  J.,  dissentiente. 

To  an  actiuii  by  the  endorsee 
against  the  maker  of  a note  pay- 
able to  bearer,  the  defendant  plea- 
ded payment  or  satisfaction  to  the 
payee  before  the  note  became  due, 
and  that  it  was  transferred  to  the 
plaintiff  after  such  payment, with- 
out any  consideration  from  the 
plaintiff  to  the  endorser,  and 
that  the  plaintiff’  held  the  same 
without  having  given  consider- 
ation therefor.  Eeplication,  de  in- 
juria. Demuri-er.  Held,  per  Ciir., 
replication  of  do  injun’a  good. — 
Bi-ooke  V.  McCausland,  104, 

Eobinson,  0.  J.,  dissentiente. 

Trover.  Be  injuria.  Express 
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colon:'  ] The  special  title  which  a 
sheriff  acquires  in  goods  seized  by 
him  in  execution,  when  pleaded 
as  a defence  to  an  action  of  trover 
may  be  well  answered  by  the  re- 
plication de  injuria.  The  allega- 
tion by  way  of  express  colour  in 
a plea  is  not  tra  'ersed  by  the  re- 
plication de  injuria. — Boswell  v. 
Euttan,  Sheriff,  199. 

DEMAND  OF  POSSESSION. 

Demand  of  possession — Particu- 
larity required  therein, in  pointing 
the  defendant  to  the  precise  parcel 
of  land  the  plaintiff  is  seeking  to 
recover. — Doe  Jeffreys  v.  Wil- 
liams, 160. 

A.  had  a lease  from  the  gov- 
ernment of  a clergy  reserve  lot 
for  21  years,  ending  in  IBS'!.  A. 
sublet  to  B.  In  1343,  after  the 
term  had  expired,  A.  obtained  a 
patent  in  fee  from  the  crown,  and 
finding  B.  still  ‘a  possession  he 
brought  an  action  of  ejectment 
against  him.  Held^  per  Cur.,  that 
under  these  facts  B.  was  not  en- 
titled to  a notice  to  quit,  or  to  a 
demand  of  possession. — Doe  Wis- 
mer  v.  Hearnes,  193. 

DEMUEEEE,  See  “ Pleading.” 

DISTEIOT  AND  COUNTY 
COUET. 

Appeal  from  District  Courts  on 
special  points  of  demurrer. ] Semble, 
that  upon  appeals  to  this  court 
from  the  district  courts,  on  points 
of  special  demurrer,  it  does  not 
follow  that  wffect  will  be  given  to 
all  objections  which  would  be  al- 
lowed to  prevail  in  this  court. — 
Cutwater  v.  Dafoe,  256. 

Recognizance. Semhle^  that  a 
recognizance  taken  in  the  district 
court  may  be  sued  on  in  the 
Queen’s  Bench. 

When  a recognizance  has  been 
taken  in  open  court  before  the 


judge  of  the  district  court,  and  it 
is  so  averred  Held^  per  Cur.,  that 
under  the  8th  Vic.,  ch.  13,  sec.  20, 
23  and  50,  the  filing  of  the  recog- 
nizance in  the  office  of  the  clerk  is 
not  necessary  to  peiTect  it, — Cock- 
rane  v.  Eyre  et  ah,  289. 

Jurisdiction  of,  in  an  action  on 
the  case  for  a false  return  to  a writ 
of  fi.fa.']  The  district  courts,under 
the  statute  8 Vic.,  ch.  13,  sec.  5, 
have  no  jurisdiction  in  an  action 
on  the  case  for  a false  return  to  a 
writ  offi.  fa. — Bell  V.  Jarvis,  Sher- 
iff, 423. 

DOWER. 

Pleadings  and  evidence  m.]  Held, 
per  Cur.,  that  under  a plea  to  an 
action  of  dower,  that  the  husband 
was  not  seized  of  the  lands,  the 
demandant  could  not  be  allowed 
to  recover  on  merely  giving  evi- 
dence that  the  husband  had  been 
in  possession  of  theestate,without 
proving  his  title. — Johnson  v.  Mc- 
Gill, 194. 

Limitation  in  point  of  time  to  an 
action  of. ~\  Our  statute  4 Wm.  IV., 
ch.  1,  makes  the  remedy  for  dow- 
er subject  to  limitation  in  point  of 
time. 

The  right  to  dower  commences 
on  the  death  of  the  husband,  and 
must  be  brought  within  twenty 
years  from  that  time. — German  v. 
Grooms,  414. 

Issue  for  non-tenute  in  an  action  of 
Dower  What  evidence  under.^ 
Semble,  that  where  the  evidence 
shews  that  the  plaintiffs  in  an  ac- 
tion of  dower  could  have  assigned 
dower,  which  would  be  binding 
upon  themselves,  they  are  enti- 
tled to  succeed  upon  the  issue  of 
non-tenurunt,  without  any  refer- 
ence to  the  comparative  goodness 
of  their  title. — McClellan  and 
Wife  V.  Meggott  et  ah,  551. 
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EASEMENT. 

Twenty  yefirs  user  of^  an.  The 
right  it  gives.  Excess  in  the  user. 
Injury  must  he  proved  as  laid.'] 
The  right  which  a party  has  ac- 
quired by  twenty  years  uninter- 
rupted user  to  pen  back  the  water 
• of  a stream  in  certain  quantities 
for  the  purposes  of  his  mill,  will 
be  strictly  confined  to  the  right  as 
actually  exercised;  and  any  subse- 
quent excess  beyond  the  twenty 
years’  enjoyment  of  such  right  if 
injurious  to  others,  will  render  the 
party  liable  to  an  action. 

The  description  of  injury  com- 
plained of  in  the  declaration  by 
the  erection  of  the  mill-dam  must 
be  substantially  proved  as  laid  in 
some  one  of  its  counts. — McNab 
V.  Adamson,  100. 

Flea  of  justification  to  diversion 
of  water.  Evidence  under  general 
fsswe.]  A.,  a riparian  proprietor  be- 
low the  stream,  pens  the  water 
back  upon  a proprietor  B.  above, 
so  as  to  overflow,  at  certain  sea- 
sons, B’s  land;  upon  which  B. 
sues  A.  and  recovers  damages. 

B.  then  digs  sluices  close  to  the 
side  01  uie  stream,  which  has  the 
effect  of  diverting  the  water  in 
large  quantities  (much  larger  than 
that  penned  back  by  A’s  dam) 
from  the  natural  bed  of  the  stream 
and  past  A.’s  mill. 

A.  sues  B,  B.  justifies  the  di- 
version of  the  water,  contending 
thiio  his  sluices  became  necessary 
to  remove  olie  injury  caused  by 
A.’s  dam  and  his  raising  the  wa- 
ter thereby ; but.  Held,  per  Cur., 
such  justification  no  defence,under 
any  state  of  pleading,  certainly 
not  under  the  general  issue,which 
was  the  only  plea  in  this  case. 

Macaulay,  J.,  dissentiente,  who 
was  of  opinion,  that  a now  trial 
should  be  granted  for  misdirection. 


on  the  ground  that  the  diversion 
of  the  water  having  been  occa- 
sioned by  the  combined  act  of  both 
the  plaintiff  and  defendant — viz., 
by  the  dam  of  the  plaintiff  and  by 
the  sluices'  of  the  defendant — not 
being  merely  a question  of  damage 
but  a good  defence  to  the  action, 
and  admissible  under  the  general 
issue,  should  have  been  left  at  the 
trial  as  a question  of  fact  for  the 
jury. — Adamson  v.  McNab,  113. 
EJECTMENT. 

Demand  of  possession — Pai;ti- 
cularityrequired  therein, in  point- 
ing the  defendant  to  the  precise 
parcel  of  land  the  plaintiff  is  seek- 
ing to  recover. — Doe  Jeffrey  v. 
Williams,  160. 

Notice  to  quit.  Demand  of  pos- 
session.] A,  had  a lease  from  the 
government  of  a clergy  reserve 
lot  for  21  years,  ending  in  ISJT. 
A.  sublet  to  B.  In  1843,  after  the 
term  had  expired,  A^  obtained  a 
patent  in  fee  from  the  crown,  and 
finding  B.  still  in  possession,  he 
brought  an  action  of  ejectment 
against  him.  Held,  per  Cur.,  that 
under  these  facts  B.  was  not  en- 
titled to  a notice  to  quit,  or  to  a 
demand  of  possession. — Doe  Wis- 
mer  v.  Hearnes,  193. 

Striking  out  one  of  two  demises.] 
Where  upon  two  separate  demises 
laid  in  a declaration,  a verdict 
passes  for  the  plaintiff  on  one,  and 
for  the  defendant  on  the  other,  the 
court  will  not,  upon  the  applica- 
tion of  the  defendant,  strike  out 
the  demise  to  the  successful  plain- 
tiff, on  the  ground  of  want  of  au- 
thority for  suing  in  his  name,  ex- 
cept in  very  clear  cases. — Doe 
Simpson  v.  Molloy,  303. 

A husband  entitled  to  land  in 
right  of  his  wife,  may  bring  eject- 
ment without  her  being  joined  in 
the  action. — Doe  Eberts  v.  Mon- 
trcuil,  515. 
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Tenant  not  having  possession 
from  Landlord,  putHng  him  to 
proof  of  title. ~\  Semble.  that  A.  in 
possession  of  land  to  which  he  pre- 
tends no  claim, taking  a lease  from 
B.,  who  represents  hinriself  as  the 
owner,  is  not  estopped  in  an  ac- 
tion of  ejectment  fi’om  putting  B. 
to  proof  of  title. — Doe  Badenhurst 
V.  McLean,  530, 

See  ‘‘Evidence.” — Doe  Osborne 
V.  McDongall,  135. 

ESTOPPEL. 

A.  makes  a conveyance  to  B., 
covenanting  that  “af  the  time  of 
making  the  conveyance  he  was 
lawfully  seized  of  a perfect  and  ab- 
solute estate  of  inheritance  in 
fee  simple.”  B.  afterwards  con- 
veys to  C.  reciting  “that  he  was 
then  possessed  in  his  o,,  xj.  X.  la  o C/x 
the  land  in  question.”  Held,  per 
Cur.,  in  an  action  brought  by  C., 
the  assignee  of  B.,  against  A., 
upon  his  covenant  for  good  title, 
that  C.  was  not  estopp:d  b}^  B.’s 
recital.-Gamble  et  al.  v.  Eees,  396. 

See  “Ejectment.” — Doe  Eaden- 
hurst  V.  McLean,  530. 

EYIDENCE. 

Semble,  That  a plaintiff  in  ej- 
ectment, relying,  in  the  opening 
of  his  case,  upon  a prima  facie 
title  of  possession,  and  being  met 
by  proof  on  the  part  of  the  defen- 
dant of  a prior  possession,  cannot 
repel  such  proof  by  attempting  to 
shew  the  possession  of  defendant 
that  of  a tenant  to  him  (the 
plaintiff)  as  landlord — he  should 
go  into  his  case  fully  in  the  first 
instance. — Doe  Osborne  v.  Mc- 
Dougall,  135. 

Eobinson,  C.  J.,  dissentiente. 

Endorser's  liability  to  holder. 
Promise.  Proof  of.  Issue.'] 
IJpon  the  issues  of  non-present- 
ment and  non-pa3^ment,the  holder 
of  a note  will  be  entitled  to  reco- 


ver against  the  endorser,  by  prov- 
ing his  subsequent  express  or  im- 
plied promise  to  pa^q  even  though 
the  promise  was  made  after  the 
action  brought,  and  after  issue 
joined, — McCunitfe  v.  Allen  etal., 
377. 

Injury  to  mill-dam.]  The  descrip- 
ti'on  of*  injury  complained  of  in  * 
the  decl'^^’^^tion,  b3^  the  erection  of 
the  mill-dam,  must  be  substantial- 
ly proved  as  laid,  in  some  one  of 
its  counts. — McNab  v.  Adamson, 
100. 

Issue  of  non-tenuit  in  an  action  of 
dower.  What  evidence  under.]  Sem- 
ble, that  where  the  evidence  shews 
that  the  plaintiffs  in  an  action  of 
dower  could  have  assigned  dower, 
which  would  be  binding  upon 
+hemsclvc:^  '"boy  are  entitled  fo 
succeed  upon  the  issue  of  nou-ten- 
uerunt,  without  any  reference  to 
the  comparative  goodness  of  their 
title.  —McClellan  and  wife  v.  Meg- 
gott,  551.  V 

Lower.]  Held,  per  Cur.,  that 
under  a plea  to  an  action  of  dowel* 
that  the  husband  was  not  seized  of 
the  lands,  the  demandant  could 
not  be  allowed  to  recover  on  mere- 
13^  giving  evidence  that  the  hus- 
band had  been  in  possession  of  the 
estate  without  proving  his  title, — 
Johnson  and  wife  v.  McGill,  194. 

Ejectment,  Alieniation  by  paten- 
tee.] The  lessor  of  the  plaintiff 
proved  a patent  from  the  crown, 
which  had  been  in  his  possession 
since  1803.  The  defendant  claim- 
ed under  a deed  upon  one  A.  to 
B.  in  1806.  A deed  was  shewn  to  ■ 
have  been  in  possession,  and  no 
deed  from  the  lesser  to  A.  was 
produced,  nor  any  evidence  given 
that  he  had  ever  executed  such  a 
deed.  The  facts  proved  only 
went  to  shew  a bare  probability 
that  he  might  have  done  so.  The 
juiy,  however,  upon  these  facts 
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being  left  to  them  as  very  slight 
evidence  of  the  patentees  having 
made  a deed  to  A.,  found  for  the 
defendant ; but,  Held,  'per  Cur., 
that  the  verdict  must  be  set  aside 
without  costs,  there  being  no  legal 
evidence  to  be  left  to  the  jury  on 
the  facts  stated,  to  shew  an  alien- 
ation by  thf>  patentee, — Doe  Petit 
V.  Eenard,  501. 

Plea,  not  guilty,  in  slander.  Evi- 
dence under.~\  The  nlea  of  not 
guilty,  in  an  action  of  slander,  op- 
erates as  it  did  before  the  new 
rules,  not  merely  in  denial  of 
speaking  the  words,  but  of  speak- 
ing them  maliciously  in  order  to 
defame.  All  the  circumstances, 
therefore,  immediately  proceeding 
and  attending  the  speaking  of  the 
words,  may  be  given  in  evidence 
by  the  defendant  under  such  plea. 
— Keegan  v.  Eobson,  S'I’S. 

EXECUTOR 

The  effect  of  a 'prior  endorser  of  a 
note  being  made  executor  by  the  hold- 
er.^ A.  makes  a note  payable  to 
B,  or  order  ; B.endorses  to  0.  who. 
endorses  to  D.;  D.  the  holder  dies, 
leaving  B.  one  of  his  executors. 
The  executors  of  D.  sue  0. — Held, 
per  (7wr,,that  D.  having  made  B.his 
executor,  B.  was  discharged  from 
the  debt,and  that  there  was  no  rem- 
edy against  the  subse(j[uouL  endors- 
er. 

Seinble,  that  though  under  the 
authority  of  4 T.  E.  470,  where  a 
plaintiff  suing  in  his  own  name  is 
liable  over  to  the  defendant  by 
reason  of  a prior  endorsement,  he 
cannot  recover,  yet  if  he  sues 
with  others,  not  in  his  own  name, 

but  as  an  executor,  he  may. 

Jenkins  v.  McKenzie  et  al.  544. 

Statute  of  Limitations.~\  Semble, 
that  the  court  has  authority  to 
prevent  an  attorney  pleading  the 
Statute  of  Limitations  to  defeat  a 
client’s  just  claim,  but  that  the 


power  does  not  extend  to  execu- 
tors.— Dougall  V.  Executors  of 
Cline,  546. 

Whether  a person  has  made 
himself  an  executor  de  son  tort,  is 
a mixed  question  of  law, and  facts. 
The  jury  must  in  the  first  place, 
find  the  facts,  if  disputed,  and  the 
courts  are  to  say  whether  those 
facts  create  the  executorship. 

A party  may  make  himself  an 
executor  de  son  tort  by  answering 
as  executor  to  any  action  brought 
against  him,  or  by  pleading  any 
other  plea  than  ne  ungues  execu- 
tor.— Haacke  v.  Gordon,  424. 

EX-SHEEIEF. 

The  validity  of  a purchaser's  title 
under  an  ex-sheriff.  Deed  made 
after  the  swt  against  lands  had  ex- 
pired, and  after  he  had  gone  out  of 
office.  What  act  of  the  sheriff, after  a 
writ  against  lands  has  been  put  into  his 
hands,  can  be  said  to  be  an  intercep- 
tion of  executionf\  Held  per  Cur  — 
(Draper,  J.,  dissepiiente,;  tnat  the 
facts  mentioned  in  the  statement 
of  this  case,  and  which  are  too 
long  to  repeat  in  the  digest,  con- 
stituted such  an  inception  Ox  XAlO 
execution  against  lands  by  the 
sheriff  during  the  eurrencj^  of  the 
writ,  xiixd  while  he  was  in  office, 
that  ^ 'feed  made  under  such  exe- 
cution,by  the  same  sheriff,after  the 
writ  was  current,  and  after  he 
had  gone  out  of  office,  passed  the 
iogctl  cstixce  to  the  purchaser. — 
Held  a/sn,  (Draper,  J.,  dissentiente,) 
that  the  conduct  of  the  execution 
debtor  (mentioned  below,)  shewed 
and  an  acquiescence  on  his  part  in 
the  ex-sheriff’s  right  to  proceed 
with  the  sale  of  land  as  ho  did, 
under  the  writ. — Doe  Tiffany  v. 
Miller,  426. 

FI  FA,  LANDS. 

Sec  “Ex-Sheriff,” — Doe  Tiffany 
V,  Miller,  426. 
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GAS  COMPANY  OF 
TORONTO. 

See  ‘‘Action.” — Gas  Company 
V.  Russell  et  aL,  567. 

GOODS  SOLD  AND 
DELIVERED. 

“Good  to for  the  above 

goods, either  to  be  returned  or  paid 
for.”  Held,  per  (7wr.,that  after  de- 
mand of  the  goods,  they  might  be 
sued  for  as  goods  sold  and  deliver- 
ed.— Harvie  v.  Clarkson,  27. 

Held, per  Cur.,  that  upon  the 
following  agreement — “ On  or  be- 
fore the  10th  of  May,  1846,  I pro- 
mise to  pay  D.Thompson  or  bearer 
pine  saw-logs,  &c.,  for  value  re- 
ceived, &c.  H.  Heffernan” — the 
logs  must  be  considered  as  paid 
for;  and  that  Heffernan  could  not 
recover  from  Thompson  the  value 
of  the  logs  in  an  action  of  defen- 
dant upon  the  common  counts,  for 
goods  sold  and  delivered. — Heffer- 
nan V.  Thompson,  207. 

GOOD  NOTES. 

Semble,  that  payment  in  good 
notes  doc3  not  necessarily  mean  in 
“good  negotiable  notes.” — Mc- 
Arthur V.  Winslaw,  144. 

HIGHWAY 

Dedication  of  a road  by  tenant. 
Landlord's  acquiescence.]  A tenant 
for  years  cannot,  by  acquiescence 
or  otherwise,  dedicate  a portion  of 
the  leasehold  for  a public  highway 
so  as  to  bind  the  revisioner. 

Semble,  That  where  the  rever- 
sion comes  at  once,  without  any 
interval  of  time,  to  the  tenant,  his 
acquiescence  in  tuo  dedication, 
while  a tenant,  will  not  bind  him, 
in  the  absence  of  evidence  of  ac- 
quiescence in  the  dedication  on 
the  part  of  the  landlord. 

Where,  therefore,  a tenant  un- 
der the  crown  had  been  convicted 


upon  an  indictment  for  taking  ex- 
clusive possession  of  the  road, after 
he  had  obtained  his  patent,  the 
court  refused  to  give  judgment 
upon  the  conviction, until  evidence 
had  been  given  to  shew  the  crown 
a consenting  party  to  the  dedica- 
tion.— The  Queen  v.  Wismer,  293.- 
HUSBAND  AND  WIPE. 

A husband  entitled  to  land  in 
right  of  his  wife,  may  bring  eject- 
ment without  her  being  joined  in 
the  action. — Doe  Eberts  v.  Mon- 
treuil,  515. 

INDEMNITY  BOND. 

Indemnity  bond.  Old  debts.  New- 
advances.]  The  construction  of  an 
indemnity  bond — as  to  whether  it 
made  the  obligor  liiible  for  old 
debts,  or  only  for  new  advances 
from  the  date  of  the  bond  ? — ^ 
Wright  V.  Benson,  131. 

INSOLVENT  DEBTOR. 

Discharge.]  A prisoner  in  exe- 
cution for  debt,  cannot,  by  assign- 
ing  his  effects  in  trust  for  such 
creditors  as  choose  to  come  in, and, 
on  receiving  a dividend,  give  him 
an  absolute  discharge,  make  him- 
self an  insolvent  debtor,  in  the 
terms  of  the  stat.  10  & 11  Vic.cap. 
15. — Gillespie  v.  Nickerson,  628. 

INSURANCE. 

Partially  insurance  against  fire. 
What  amount  assured  entitled  to  re- 
ceive under.  The  kind  of  injury  to 
property,  other  than  by  fire  assured 
entitled  to  recover  for.]  Where  a per- 
son insures  upon  his  house  or  goods 
for  a part  only  of  their  value;  and 
suffers  a loss  equal  to  the  full 
amount  assured,  that  sum,  unless 
the  policy  is  otherwise  specially 
framed,  must  be  paid  by  the  in- 
surer, and  not  merely  such  a pro- 
portion of  that  sum  as  would  cor- 
respond with  the  proportion  be- 
tween the  sum  insured  and  the 
whole  value  of  the  property  on 
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which  the  insurance  was  effected. 
The  condition  in  the  policy,  “ that 
in  case  of  the  removal  of  property 
to  escape  conflagration,  the  corn- 
pan  v will  contribute  ratably  with 
the  assured,  and  other  companies 
interested,  to  the  loss  and  expense 
attending  such  act  of  salvage,”  is 
not  a condition  which  will  have  the 
effect  of  changingin  this  respect 
the  law  of  partial  insurance. 

Semble,  That  in  the  form  adopt- 
..ed  in  ordinary  policies  injuries  to 
goods  by  wet,  or  in  any  manner 
from  the  exposure  during  the  con- 
fusion of  the  fire  before  the}^  can 
be  got  to  a place  of  safety,  and 
good  lost  or  stolen  in  the  confusion 
arising  from  the  fire,  and  of  the 
destruction, injury  or  loss  of  which 
the  fire  can  be  said  to  be  the  proxi- 
mate cause, are  within  the  terms  of 
the  policy,  but,  in  suing  for  such 
loss,  the  plaintiff  must  describe  the 
occasion  of  loss  ac- 

cording to  the  fact. — Thompson  v. 
Montreal  Insurance  Company, 3 19. 

Fire  insurance.  Construction  of 
Act.  Effect  of  mere  change  of  occu- 
pation in  the  policy.  What  an  alieni- 
ation.']  Semble,  that  a mere  change 
in  the  occupation  of  a house  insur- 
ed against  fire,without  notice,  &c., 
there  being  no  other  alteration  in 
the  manner  or  purpose  of  occupa- 
tion will  not  avoid  a policy  of  insur- 
ance effected  under  the  provision 
oP the  act  6 Wm.  lY,  ch.  18,  incor- 
porating the  Wellington  District 
Insurance  Company.  Semble,aIso, 
that  a demise  of  the  house  insured 
for  one  year  is  not  “an  alienation” 
within  the  act. — Hobson  v.  The 
W.  D.  M.  Fire  Insurance  Com- 
pany, 536. 

INTBKPLBADER. 

Interpleader  Act.  Making  up  the 
issue.  Order  of  court  thereupon.'] 


Where  no  time  has  been  limited 
by  an  interpleader  order  for  the 
plaintiff  to  make  up  the  issue  be- 
tween the  parties,  the  court  will 
order  the  issue  to  bo  made  up  by 
the  claimants  on  or  before  a cer- 
tain day,  or  on  default  thereof  to 
be  barred  from  posecuting  the 
claim. — Shields  V.  Davis,  628. 

JOINT  TENANT. 

Ter^^  ’ ' of  a joint  tenancy.'] 

A conveyance  in  fee  to  A.  by  B., 
the  survivor  of  two  joint  tenants, 
“of  his  undivided  half  of  ^ he  1^^  ” 
puts  an  end  to  the  joint  tenancy, 
and  makes  the  joint  tenant  B.  till 
he  dies  a tenant  in  common  with 
A.,  and  B.  by  L’s  will  may  devise 
the  moiety  he  has  not  by  his  deed 
conveyed  to  A. — Doe  Eberts  v. 
Montreuil,  515. 

LANDLORD  AND  TENANT. 

A paiTy  in  possession  as  tenant 
will  not  be  allowed  to  purchase 
from  a stranger  over  his  landlord’s 
head. — Doe  Simpson  v.  Molloy, 
302. 

Action  on  the  case  by  lesee  against 
assignee  of  assignee.]  A lessee  as- 
signs his  interest,and  the  assignee 
of  the  assignee  neglecting  to  pay 
rent  and  to  keep  the  premises  in 
repair,  the  lessee  is  sued  by  the 
lessor,  who  upon  being  com2:ielled 
to  pay  the  rent  and  damages,  sues 
the  assignee  of  the  assignee  in  a 
special  action  on  the  case  for  the 
damages  he  has  sustained.  Held, 
per  Cur.,  that  the  lessee  had  a 
good  right  of  action  on  tlic  case 
against  the  assignee,  for  the  rent 
and  damages  ho  had  been  obliged 
to  pay  the  lessor. — Ashford  v. 
Hack,  541. 

Dedication  of  road  by  toiant. 
Landlord's  acquiescence^]  A ten- 
ant for  years  cannot,  by  acquies- 
cence or  otherwise,  dedicate  a 
portion  of  the  leasehold  for  a 
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public  highway,  so  as  to  bind  the 
reversion. 

Semble,  that  when  the  reversion 
comes  at  once,  without  any  inter- 
val of  time  to  tenant,  his  ac- 
quiescence in  the  dedication,while 
a tenant,  willmot  bind  him  in  the 
absence  of  evidence  of  acquies- 
cence in  the  dedication  on  the  part 
of  his  landlord;  where  therefore 
a tenant,  under  the  crown,  had 
been  convicted  upon  an  indict- 
ment for  taking  e'^clusive  posses- 
sion of  the  road  after  he  had  ob- 
tained his  patent,  the  court  refus- 
ed to  give  judgment  upon  the 
convictions,  until  evidence  had 
been  given  to  bhew  the  crown  a 
consenting  party  to  the  dedication. 
— The  Queen  v,  Wismer,  293. 

Tenant  not  receiving  possession 
from  the  Landlord,  putting  him  to 
proof  of  title.~\  Semble,  that  A., 
in  ^ossess^o?^  of ‘land  to  which  he 
pretends  no  claim,  taking  a lease 
from  B,,who  represents  himself  as 
the  owner — is  not  estopped  in  an 
action  of  judgment  from  putting 
B.  to  proof  of  title. — Doe  Baden- 
hurst  V.  McLean,  530. 
LIMITATIONS,  STATUTE  OF. 

Joint  and  several  makers  bf 
notesi]  The  promise  to  pay  by 
one  of  several  joint  and  several 
makers  of  a note,  will  take  the 
ease  out  of  the  Statute  of  Limita- 
tions,— Sifton  V.  M’Cabe,  390. 

Held,  per  Gur. — That  the  fol- 
lowing expioosions  of  the  defen- 
dant, “ The  notes  are  genuine — 
that  is,  I made  them — but  I am 
under  the  impression  that  they 
were  paid  through  Messrs.  Gam- 
ble and  Boulton,”  and  -‘I  don’t 
think  I am  called  upon  to  have 
any  further  conversation  with  you 
about  them” — were  not  sufficient 
to  take  the  case  out  of  the  statute 
of  Limitations  — Grantham  v.  Po- 
well, 494. 


Attornies.  Power  of  the  court 
to  prevent  attornies  pleading  un^ 
justly  the  Statute  of  Limitations 
to  actions  for  monies  received  for 
clients^]  The  following  answer  of 
an  attorney  to  his  client  when  de- 
manding payment  of  monies  left 
for  collection,  “that  the  debt  had 
not  been  paid — that  the  defendant 
had  no  property,  and  that  he  (the 
attorney)  could  not  help  the  debt 
being  unpaid,”  not  containing  an 
express  promise  to  pay,  or  admis- 
sions from  which  a promise  could 
be  implied  — Held,  per  Gur.,  not 
sufficient  to  take  the  case  out  of 
the  Statute  of  Limitations,  though 
it  was  subsequently  proved  that  at 
the  time  of  such  answer  the  at- 
torney had  collected  his  client’s 
debts. 

Semble,  That  the  court  has 
authority  to  prevent  an  attorney 
pleading  the  Statute  of  Limitations 
to  defeat  a client’s  just  claim,  but 
that  this  power  does  not  extend  to 
his  executors. — Dougal  v.  Execu- 
tors of  Cline,  546. 

LOED’S  DAY. 

Sales  on."]  Under  the  2nd  clause 
of  the  8 Yic.  ch.  10,  all  sales  of 
real  and  personal  property  made 
on  a Sunday  are  void. 

Semble,  That  mortgages  would 
not  be  void. — Lai  v.  Stall,  506. 

MAGISTEATE. 

A conviction  made  by  a magis- 
trate so  long  as  it  has  not  been  set 
aside,  protects  him  against  an  ac- 
tion of  trespass. — Gates  v.  Deve- 
nish,260. 

Notice  of  action  against.  Par- 
ticulars required  to  be  stated  m.] 
In  giving  notice  of  action  to  a ma- 
gistrate, the  notice  must  declare 
the  place  of  residence  of  the  attor- 
ney. The  subscription  of  the  at- 
torney therefore  at  the  bottom  of 
the  notice  in  this  form,  “A.  B., 
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attorney  of  the  said  C.  D.,  Simcoe 
Talbot  District,”  was  held  insuffi- 
cient.— Bates  V.  Walsh,  498. 

Illegal  conviction — Illegal  war- 
rantJ]  A magistrate  in  order  to 
have  a good  justification  under  a 
conviction  and  warrant,must  give 
in  evidence  a conviction,  not  ille- 
gal  on  the  face  of  itj  and  a warrant 
of  distress  supported  by  that  con- 
viction, and  not  on  the  face  of  it 
an  illegal  warrant.  Held,  there- 
fore, per  Gur. — That  a magistrate’s 
conviction  “ for  wilfully  dam- 
aging,spoiling,takingandcarrying 
away  six  bushels  of  apples  of 
the  said  Rogers,  whereby  the  de- 
fendant committed  an  injury  to  the 
said  goods  and  chattels  of  the  said 
Rogers,”  did  not  support  a war- 
rant which  recited,  ‘*that  whereas 
judgment  was  given  against  Jo- 
nathan Eastman,  of,  &c.,  in  a suit, 
Rogers  v.  Eastman,  for  a misde- 
meanor, in  taking  apples  by  force 
and  violence  off  and  from  the 
premises  of  the  said  Rogers,  &c., 
these  are,  therefore,  to  authorise, 
&c.;” — and  also  that  neither  the 
conviction  nor  the  warrant  con- 
tained a statement  of  an  offence 
for  which  such  a conviction  could 
take  place.  — Eastman  v.  Reid, 
611. 

MAINTENANCE. 

Statute  o/.]  Semble,  that  the 
statute  of  maintenance  applies  in 
this  province,  as  well  to  terms  for 
j^ears  as  to  estates  in  fee. — Doe 
Clarke  v.  Mclnnes,  28. 

MORTGAGES, 

Made  on  a Sunday.1  Semble, 
That  mortgages  made  on  a Sunday 
would  not  be  void  under  the  2nd 
clause  of  the  8 Yic.  ch.  10. — Lai 
V.  stall,  506. 

NATURALIZATION. 

Seven  years  residence  of  a pa- 
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rent  (a  foreigner,  in  this  province 
— right  of  son  to  inherit-Statutes 
Geo.  lY.  ch.  21 ; 4 & 5 Yic.  ch.  7 ; 
7 Yic.,  ch.  43, — Doe  Chandler  v. 
Tessier  216. 

NEW  TRIAL. 

Surprise.  Cause  being  taken  out 
of  turn.  Affidavit  of  merits.']  When 
a defendant  applies  for  a new  trial, 
on  the  ground  that  he  was  taken 
by  surprise,  by  the  cause  being 
taken  out  of  its  turn,  and  was  un- 
prepared to  enter  into  his  defence, 
he  must  not  rely  on  a general  affi- 
davit of  merits,  but  must  shew 
that  he  had  a defence,  admissible 
under  the  pleadings,  which  he 
would  have  been  able  to  sustain. 
— Moore  v.  Hicks,  27. 

At  instance  of  plaintiff,]  It  is 
only  in  very  plain  cases  that  the 
court  will  grant  a new  trial  at  the 
instance  of  the  plaintiff,  who  has 
already  a verdict  for  something. 

In  a gui  tarn  action.]  The  18 
Eliz,  ch.  5,  prohibits  the  com- 
promise of  a qui  tarn  action,  with- 
out the  leave  of  the  court.  When 
therefore,  a plaintiff  who  had 
brought  such  an  action  agreed  to 
drop  it  upon  being  paid  his  costs, 
and  in  a subsequent  action  for 
these  costs  recovered  much  less 
than  he  thought  the  jury  should 
have  given  him,  and  applied  to 
the  court  for  a new  trial,  the 
court  from  the  nature  of  the  trans- 
action refused  to  give  him  any  re- 
lief.— Bleeker  v.  Meyers,  134. 

The  defendant,  in  moving  the 
court  in  banc,  for  a now  trial  on 
the  ground  that  his  cause  was 
taken  on  the  first  day  of  the  as- 
sizes, in  the  absence  of  his  attor- 
ney or  counsel,  must  unequivocal- 
ly state  that  ho  has  a just  and 
legal  defence  to  the  action.— Par- 
dow  V.  Beatty,  496. 

6 u.  c.  Q.  P. 
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NOTICE. 

Notice  when  required  to  he  given 
to  defendant,  of  Plaintiff's  perform- 
ance of  his  agreement. When  by 
an  agreement,  the  plaintiff  is  to 
deliver,  not  personally  to  the  de- 
fendant, but  on  certain  parts  of  a 
road,  a certain  quantity  of  timber 
to  build  certain  bridges,  he  must 
notify  the  defendant  of  the  deliv- 
ery, before  he  can  bring  an  action.] 
— Watson  V.  Gorren,  et  al.  542. 

Notice  to  quit.~\  A,  had  a lease 
from  the  governmentof  a clergy  re- 
serve lot  for  21  years,  ending  in 
ISST.  A.sublettoB.  Inl843, after 
the  term  had  expired.  A,  obtained 
a patent  in  fee  from  the  crown, 
and  finding  B.  still  in  possession, 
he  brought  an  action  of  ejectment 
against  him.  Held,  per  Cur.,  that 
under  these  facts  B.  was  not  en- 
titled to  a notice  to  quit,  or  to  a 
demand  of  possession. — Doe  Wis- 
mer  V.  Hearnes,  193. 

Notice  to  a magistrate.']  In 
giving  notice  of  action  to  a magis- 
trate, the  notice  must  declare  the 
p)lace  of  residence  of  the  attorney. 
The  subscription  of  the  attorney 
therefore  at  the  bottom  of  the  no- 
tice in  this  form:  ‘-A.  B,,  attorney 
for  the  said  C.  D.,  Simcoe  Talbot 
District,”  was  held  insufiicient. 

— Bates  V.  Walsh,  488. 

NUL  TIED  EECOED. 

Upon  the  plea  of  Nid  tiel  Re- 
cord being  pleaded  by  the  defen- 
dant, the  issue  is  complete,  and  it 
is  unnecessary  for  the  plaintiff  to 
reply;  but  if  he  should  do  so,  and 
pra}^  an  inspection,  and  the  defen- 
dant should  demur,  on  the  ground 
of  informality — though  the  repli- 
cation be  unnecessary — the  defen- 
dant might  have  judgment  on  de- 
murrer. 

The  demurrer  to  this  replication 


was  held  bad — the  grounds  taken 
being  insufficient. — Grantham  v. 
Jarvis,  511. 

PATENT. 

Pleadings.  Patents.  Meaning 
of  the  word  ^Hmprovements."]  The 
plaintiff  complained  of  the  defen- 
dant having  infringed  a patent, 
which  he  (the  plaintiff)  had  obtain- 
ed for  a new  and  useful  mode  of 
generating  and  distributing  heated 
air  in  dwelling  houses. 

Plea. — That  the  defendant  was 
not  the  true  and  first  inventor  of 
the  said  improvement  in  the  said  de- 
claration mentioned,  in  manner  &c. 
Demurrer  to  plea,  as  bad,  in  tra- 
versing something  not  averred  in 
the  declaration.  Held,  per  Cur., 
plea  good. — Mills  v.  Scott,  205. 

PAYMENT. 

Semhle.  That  payment  in  “good 
notes”  does  not  necessarily  mean 
in  “good  negotiable  notes.” — Mc- 
Arthur v.  Winslow,  144. 

PLEADING. 

Special  agreement.  Bequest  to 
deliver,  &c.]  Upon  an  agreement 
to  deliver  wheat /or  the  plaintiff, 
at  the  mill  of  a third  party,  naming 
him,  the  plaintiff  averred,  in  his 
declaration  “ that  he  was  always 
willing  to  accept  the  wheat  at  the 
place  aforesaid,  and  to  have  paid 
the  defendant  for  the  same,  at  the 
rate  in  that  behalf  aforesaid  ; 
whereof  the  defendant  had  no- 
tice.” 

Held  per  Cur.,  on  a motion  to 
arrest  the  judgment — declaration 
good.  Held,  also,  that  it  was  not 
necessary  for  the  plaintiff  to  prove 
under  this  agreement,a  request  on 
his  (the  plaintiff’s)  part  to  the  de- 
fendant to  deliver — or  that  he  was 
at  the  mill  of  the  third  party  on 
the  day  named,  to  accei^t  a deliv- 
ery of  the  wheat. — Wright  v. 
Weed,  140. 
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Trover,  ■ J)e  injw'fa.  Express 
colour.']  The  special  title  which  a 
sheriff  acquires  in  goods  seized  by 
him  in  execution,  when  pleaded 
as  a defence  to  an  action  of  trover 
may  be  well  answered  by  the  re- 
plication de  injuria. 

The  allegation  by  way  of  ex- 
press colour  in  a plea  is  not  tra- 
versed by  the  replication  de  in- 
juria.— Boswell  V.  Kuttan,  Sheriff, 
199. 

Pleadings.  of  land.  Exe- 

cuted and  executory  considerations. 
Necessity  of  precise  averments  in 
pleading.  Conveyance  of  land  or  a 
readiness  to  convey^  when  to  he  aver- 
red as  a consideration  precedent  be- 
fore demand  of  purchase  money.]  The 
plaintiff  stated  in  his  declaration, 
that  in  consideration  that  the 
plaintiff,  at  the  request  of  the  de- 
fendant, would  (as  by  the  sa  d 
agreement  the  plaintiff  in  fact  did) 
sell  to  the  defendant  certain  pre- 
mises, he,  the  defendant,  under- 
took that  he  would  pay  the  plain- 
tiff for  the  said  ^.remises  certain 
sums  of  money  in  good  notes,  and 
at  the  time,  &c.,  (as  therein  alleg- 
ed.) Breach — that  though  the 

plaintiff  was  ready  to  accept  the 
notes,  and  had  performed  all 
things  by  him  to  be  performed. — 
the  defendant  had  altogether  fail- 
ed in  his  agreement,  &c. 

Held,  per  Cur.,  upon  demurrer  to 
declaration  — declaration  bad,  in 
not  averring  in  precise  terms  that 
the  plaintiff  had  conveyed  the 
premises,  &c.,  to  the  defendant,  or 
was  ready  and  willing  to  convey. 
— Macaulay,  J.,  dissentiente. 

Semhle,  That  payment  in  “good 
notes”  does  not  necessarily  moan 
in  good  negotiable  notes” — Mc- 
Arthur Y.  Winslow,  144. 

Debt  on  bond.  Pleadings.]  To 


an  action  of  debt  on  bond  for  the 
non-performance  of  an  award  the 
defendant  pleaded  seven  different 
pleas,  all  setting  up  various  objec- 
tions to  the  validity  of  the  award. 
The  court  held  upon  demurrer, 
all  the  pleas  bad. — Tinkle  v.  Ar- 
nold 168. 

Construction  of  conveyance — 
as  to  the  necessity  of  averring  af- 
firmatively in  declaring  thereon, 
that  the  plaintiff  had  sold  certain 
lands,  or  why  he  had  not  sold 
them,  before  he  could  entitle 
himself  to  sue  upon  the  covenant 
for  the  non-payment  of  a sum  of 
money — -Kay  et  al.  v.  Gamble  et 
ah,  267. 

Introductory  part  of  plea  must  be 
limited.]  A plea  must  be  taken  to 
be  pleaded  to  the  whole  declaration 
unless  it  is  confined  in  the  intro- 
ductory part  of  it  to  one  or  more 
counts, — Boulton  v.  Bolmage,277. 

Pleading  over.  Corporation.] 
Yfhero  the  defendant  pleads  over, 
and  takes  no  exception  to  the  de- 
claration, the  court  cannot  take 
judicial  notice  of  the  V7ant  of  legal 
authority  in  the  plaintiffs  to  sue 
in  their  corporate  capacity.— Bank 
of  B.  A.  V.  Sherwood,  213, 

Disjunctive  replication.  Surplus- 
age and  ixpugnance  in  pleas.]  Ac- 
tion on  a bond.  Blea  that  bond 
was  obtained  from  defendant,  by 
flam  and  others  in  collusion  with 
him,  by  fraud,  &c.  Replication — 
that  bond  was  not  obtained  bj^ 
fraud  of  Ham  and  others  in  col- 
lusion, kc.  Demurrer — that  repli- 
cation should  have  been  in  the  dis- 
junctive. Held,  per  Cur.,  ropliCc.- 
tion  good. — Turner  v.  Ham,  255. 

Trespass.  Justification  under  ft, 
fa.  Peturn  of  writ.]  A plea,  justi- 
fying on  act  of  trespass  in  seizing- 
goods,  kc,,  under  a writ  of  fi.  fa., 
must  shew  that  the  goods  were 
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seized  before  the  return  of  the 
writ. — Cutwater  v.  Defoe,  256. 

Covenant  for  title.']  In  covenant 
for  good  title,  brought  by  the 
assignee  against  the  original  cove- 
nantor, it  is  no  objection  to  the 
declaration,  that  it  does  not  shew 
that  the  covenantor  or  assignee 
may  not  have  been  seized  of  a 
good  estate  in  the  land  at  the  time 
of  action  brought. — Gamble  et  al. 

V.  Eees,  397. 

Plea  of  defendant's  bankruptcy. 
Demurrer.]  Held^  per  Cur.^  that 
the  following  general  plea  of 
bankruptcy,  “ that  after  the 
making  of  the  promise,  and  after 
this  action  had  accrued,he  became 
a bankrupt,’^  without  averring  that 
he  became  a bankrupt  before  ac- 
tion brought, or  that  he  had  obtain- 
ed a certificate,was  good  on  speci- 
al demand.-Short  v.M’Mullen,407. 

The  plaintiffs  sued  for  work  and 
labour,  as  attorneys,  in  the  first 
count,  and  then  added  two  counts 
for  money  paid,  and  an  account 
stated,  not  stated  by  or  with  them 
as  attorneys.  The  defendant  plea- 
ded to  the  whole  declaration,  as  if 
the  plaintiffs  had  been  claiming 
the  moneys  as  attorneys. 

Held,  per  Cur.,  plea  bad. — Baby 
et  al.  V.  Ardin,  408. 

A plea  that  there  was  no  writ- 
ten contract,  as  required  by  the 
Statute  of  Frauds,is  bad,as  amoun- 
ting to  a denial  of  the  contract. 

A plea  that  a copy  of  the  attor- 
ney’s bill  was  not  delivered  accor- 
ding to  the  statute,  is  not  a plea 
to  the  merits.  Judgment  for  the 
plaintiff,  therefore  on  the  plea,  ia 
no  bar  to  a second  action — E.  & 

W.  Dempsey  v.  Winstanley,  409. 

In  case  (by  the  plaintiff  in  eject- 
ment) against  A.  and  B.  as  com- 
mon carriers,  for  not  delivering 
within  a reasonable  time  the  re- 
cord of  Nisi  Prius,  at  the  assize  to 


town.  Held,  pe^  Cur.,  that  it  was 
not  competent  for  the  defendant 
to  put  in  issue  the  plaintiff’s  title 
to  the  land. 

Where  several  defendants  are 
charged  as  common  carriers  in 
case,  and  they  plead,  traversing 
only  the  delivery  to  them  of  the 
parcel,  without  saying  “or  any  or 
other  of  them,"  Held  per  Cur.,  plea 
good. — Parke  et  al.  v.  Davis  et  al, 
411. 

32  Henry  VIll,  ch.  9.]  To  bring 
the  giving  of  a note  in  payment 
for  land  within  the  statute — 32 
Henry  VIII.  ch.  9,  care  must  be 
had  to  charge  enough  to  meet 
the  provisions  of  the  statute 
— where  therefore  the  defendant 
merely  averred  that  the  plaintiff 
was  not,  for  a year  next  before 
the  bargain  “in  receipt  of  the  rent 
and  profits,”  without  saying  that 
he  was  not  “ in  possession  of  the 
land”  or  “of  the  reversion  or 
or  remainder  thereof.  Held  per 
Cur.,  plea  bad. — Nichols  v.  Mad- 
ill,  475. 

Setting  out  considerationin  declar- 
ation. Plea.l  Where  the  plaintiff 
sets  out  the  consideration  on  which 
the  defendant’s  promise  was  made 
a plea  by  the  defendant  “that 
there  was  not  at  any  time  any  con- 
sideration for  making  the  prom- 
ise,” is  bad. 

An  uncertainty  in  the  statement 
of  a part  of  a consideration  for 
the  defendant’s  promise  with  res- 
pect to  a part  only  of  the  plain- 
tiff’s demand,  does  not  make  the 
declaration  bad  on  general  demur- 
rer.— Bradford  v.  O’Brien,  417. 

Surrender.]  To  an  action  of  cov- 
enant for  not  surrendering  land 
at  the  expiration  of  the  lease,  it  is 
a bad  plea  to  plead  a surrender  by 
a third  party  (whose  legal  estate 
is  not  shewn  to  have  been  derived 
from  the  plaintiff,)  to  the  Queen 
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and  that,  therefore,  the  land,  at 
the  expiration  of  the  lease,  did  not 
belong  to  theplaintiff.-Eussell  et 
ux.  V.  Graham,  497. 

Nul  Tiel  Record.  False  return. 
Sheriff.~\  Upon  the  plea  of  nul 
tiel  record  being  pleaded  by  the 
defendant,  the  issue  is  complete, 
and  it  is  unnecessary  for  the  plain- 
tiff to  reply ; but  if  he  should  do 
so,  and  pray  an  inspection,  and 
the  defendant  should  demur  on  the 
ground  of  informality,  though  the 
replication  be  unnecessary,  the 
defendant  might  have  judgment  on 
demurrer.  The  demurrer  to  this 
replication  was  held  bad,  the 
grounds  taken  being  insufficient. 

A plea  by  the  sheriff  to  an  ac- 
tion for  a false  return  to  a writ  of 
fi.  fa.  set  out  in  the  declara- 
tion, that  there  was  no  writ  of 
y?. /a.  against  A.  B.’s  goods  duly 
sued  out  and  duly  returned,  is  bad. 
A plea  by  the  defendant  that  he 
did  not  seize  any  of  the  plaintiff’s 
^•goods,”  without  adding. “or  chat- 
tels,” is  good  on  special  demurrer. 

The  sheriff  sued  by  the  execu- 
tion creditor  for  a false  return, 
cannot  plead  to  the  merits  of  the 
original  action. — Grantham  v..Jar- 
vis,  511. 

Trespass.  Justification.']  To 
an  action  of  trespass  for  breaking 
and  entering  the  plaintiff’s  house, 
the  defendant  pleaded  that  the 
plaintiff  was  violently  assaulting 
his  (the  plaintiff’s)  wife  and  child 
and  that  he  entered, &c.,  as  he  law- 
fully might  do,  to  prevent  the 
plaintiff  commiting  the  said  breach 
of  the  peace.  Held,  per  Cur.,  plea 
bad  in  substance, — Eockwell  v. 
Murray,  412, 

Debt  on  recognizance  of  bail 
entered  into  in  the  District  Court. 
Plea,  that  no  ca.  sa.  had  been  duly 


sued  or  prosecuted  out  of  the  Dis- 
trict Court.  Eeplication,  that  the 
plaintiff  did  sue  out  and  prosecute 
a ca.  sa.  setting  it  out,  and  pray» 
ing  that  a day  might  be  given  to 
bring  in  the  record.  The  record 
certified  to  this  court  by  the  judge 
of  the  District  Court,  agreed  with 
the  replication.  It  was  therefore^ 
held  per  Gur.,  thatwnc?er  the  issue, 
no  objection  could  be  taken  to  the 
ca.  sa.  as  in  some  particulars  vary- 
ing from  the  judgment.  It  was  also 
held,  that  it  was  no  objection 
that  it  did  not  appear  upon 
the  record,  that  the  ca.  sa. 
had  lain  four  days  in  the 
sheriff’s  office  before  the  return 
day,  this  being  matter  of  practice 
of  another  court,  and  not  made  the 
subject  of  enquiry  upon  the  issue 
raised  in  this  court. — Cockrane  v. 
Eyre,  594. 

Pleadings.  Accord  and  satisfac- 
tion, wKat  amounts  to.]  Goods, 
agreed  to  be  accepted  in  satisfac- 
tion and  discharge  of  the  causes  of 
action  in  the  declaration,  and  of 
all  damages,  &c.,  must  be  actually 
delivered.  Mere  readiness  to  deliver 
will  not  do. 

Semble,  that  a plaintiff  may, 
after  breach  of  the  promise  stated 
in  the  declaration,  legally  agree  to 
take  a contract  or  new  agreement 
to  deliver  goods,  &c.,  in  full  satis- 
faction of  the  former  promises, 
and  of  the  damages  accruing  from 
the  breach  of  them. — Thomas  v. 
Mallory,  221. 

Pleadmgs.  Covenayit.  Eviction. 
Apportionment  of  rent.]  In  an  ac- 
tion of  covenant,  between  the  ori- 
ginal parties  to  the  deed,  an  evic- 
tion from  part  of  the  premises  is  a 
good  defence  to  the  action.  There 
can  be  no  apportionment  of  the 
rent,  as  in  debt. — Shuttleworth  v. 
Shaw,  539. 

Held,  per  Gur.,  that  the  deed 
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asset  out  in  the  pleadings  in  this 
case,  shewed  clearly  an  intention 
on  the  part  of  the  Bank  to  take  it 
as  collateral  security,  and  not  as 
an  assignment  in  satisfaction  of 
the  notes. — Bank  of  B.  N.  A.  v. 

. Sherwood,  553. 

Attachment  for  contempt  in  not 
paying  moneys.  Sheriff  sued  for  'an 
. escape  of  party  arrested  on.  Aver- 
ments in  declaration.  Flea.  Bail 
to  the  limits.^  In  an  action  of  escape 
against  the  sheriff,  a plea  that  the 
prisoner  escaped  without  the 
knowledge  of  the  sheriff,  to  places 
unknown  to  the  sheriff,  and  volun- 
taril}^  and  without  knowledge  of 
sheriff  returned  into  the  custody  of 
the  sheriff,  is  insufficient.  The 
plea  ought  to  aver  that  the  sheriff 
did  not  know  where  the  prisoner 
was  during  any  period  of  his  ab- 
sence. 

Se?nble,  That  if  an  attachment 
for  contempt  In  not  paying  moneys 
is  to  be  regarded  as  mesne  process, 
it  should  be  averred  in  the  declar- 
ation for  an  escape,  that  the  she- 
riff had  not  the  party  in  court  to 
answer  the  exigency  of  the  suit. 
The  averment  merely,  that  on  the 
return  day  of  the  suit  the  sheriff 
allowed  the  party  to  go  at  large, 
will  not  do. 

And  if  the  attachment  is  to  be  re- 
garded as  an  execution,  Semble,  it 
then  requires  something  in  the 
nature  of  a judgment  to  support  it. 
The  merely  averring  that  the 
plaintiff  sued  out  an  attachment 
for  contempt, without  stating  what 
the  contempt  consisted  in,  or  by 
what  authority  it  had  been  deter- 
^ mined  the  party  was  guilty  of  a 
a contempt  is  insufficient.  A good 
legal  foundation  for  the  attach- 
ment must  be  shewn  on  the  record. 
— Lane  v.  Kingsmill,  5'79. 

Becovery  of  Penalty  under  50 
Geo.  III.,  ch.  6.  Billiard  Tables.'] 


Held,  that  an  action  of  debt  would 
lie  for  a penalty. 

Also,  that  in  an  action  for  the 
penalty,  it  need  not  be  averred 
that  the  defendant  had  not  paid 
the  penalty. 

AfeOjThatit  need  not  be  averred 
in  the  declaration  that  the  defen- 
dant kept  the  table  without  having 
first  obtained  license  from  the  in- 
spector of  licenses,  that  ho  did  so 
without  first  having  obtained  a 
license,  is  sufficient.  Also,  that  it 
need  not  be  averred  that  the  offence 
was  committed  after  the  29th 
Sept.,  1810. — Church  qui  tarn.  v. 
Eichards,  462, 

Case  for  maliciously  suing  out  a 
' commission  of  bankruptcy.  Neces- 
sary aveiinents  in  declaration.]  In 
an  action  for  maliciously  suing 
out  a commission  bankruptcy 
against  the  plaintiff,  it  should  be 
distinctly  averred  in  the  declara- 
tion,that  the  defendant  acted  with- 
out cause  ; the  averment  that  de- 
fendant falsely  and  maliciously 
swore  to* the  debts,  is  not  sufficient. 

The  declaration  should  also 
state,  that  the  commission  of  bank- 
ruptcy issued  upon  the  affidavits 
set  out, and  that  the  affidavits  were 
made  before  a competent  autho- 
rity. 

It  should  also  be  averred  that 
the  commission  was  superseded 
before  the  action  was  commenced. 
— Locke  V.  Wilson,  600. 

Patent,  meaning  of  the  word  im- 
provementsS]  The  plaintiff  com- 
plained of  the  defendant  having 
infringed  a patent  which  he  (the 
plaintiff)  had  obtained  for  a new 
and  useful  mode  of  generating 
and  distributingheated  air  in  dwel- 
ling houses. 

Plea — That  the  plaintiff  was 
not  the  true  and  first  inventor  of 
the  said  in-provement  in  the  said 
declaration  mentioned, in  manner, 
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&c.  Demurrer  to  plea,  as  bad  in 
traversing  something  not  averred 
in  the  declaration.  Held,  per  Gur., 
plea  good. — Mills  v.  Scott,  205. 

Immaterial  issues.  Costs  of  the 
case.']  Held,  per  Cur.,  that  the  is- 
sue tendered  by  the  4th  plea,  that 
no  deed  of  assignment  of  the  said 
supposed  indenture  of  lease,  was 
ever  granted, assigned  and  set  over 
by  the  plaintiff  to  the  defendant 
and  others,  &c.,  is  an  immaterial 
issue,  and  though  found  for  the 
defendant,  does  not  deprive  the 
plaintiff  of  thebenefit  of  his  verdict 
on  the  other  pleas  and  of  full  costs 
in  the  cause. — Perry  v.Eichmond, 
285. 

Return  by  Sheriff  to  a writ  of  fi. 
fa.  When  an  estoppel  against  plain- 
tiff. To  an  action  against  a sheriff 
for  a false  return  of  nulla  bona  to 
a writ  of  fi.  fa.,  the  bare  fact  that 
the  plaintiff,  after  such  a return 
sued  out  a ca.  sa.  will  be  no  de- 
fence, unless  it  be  further  averred 
in  the  plea,  that  the  plaintiff  ac- 
cepted the  return  of  nulla  bona 
with  a knowledge  at  the  time  that 
it  was  false. — Bays  v.EuLtan, Sher- 
iff, 263. 

PCTJNDAGE. 

Ca.  sa.  Sheriff  when  entitled  to 
poundage  under.  Attorney.']  When 
the  sheriff  has  the  party  in  custody 
on  a ca.  sa.,  Held,  per  Gur.,  that  he 
has  so  far  made  the  remedy  (the 
body  being  satisfaction)  as  to  give 
him  his  claim  to  poundage  under 
our  rule  of  Hilary  Term,  10  Yic. 

Ho  action  lies  by  the  sheriff 
against  the  plaintiff’s  attorney,  to 
claim  poundage  upon  an  execution 
which  the  attorney  has  placed  in 
his  hands  to  be  executed. — Cor- 
bett, Sheriff,  V.  Mackenzie,  605. 

PEACTICE. 

Staying  proceedings  till  costs  paid. 


When  plaintiff  at  liberty  to  enter 
judgment.]  Eule  made  in  term, that 
on  payment  of  a certain  sum  and 
costs,  farther  proceedings  should 
be  stayed,  on  the  verdict  given  in 
the  cause  at  the  last  assizes.  This 
rule  was  served  on  the  plaintiff’s 
attorney  on  the  second  Friday  in 
Term,  with  an  appointment  to  tax 
costs.  Held  per  Cur.,  that  the  rule 
did  not  stay  proceedings  till  the 
money  was  paid  or  tendered,  and 
that  the  plaintiff  was  not  irregular 
in  entering  his  judgment  on  the 
next  day,  being  the  last  day  of 
terra, — Forster  v.  Hodgson,  16. 

Alteration  in  the  jurata  after  new 
trial  granted.]  Held,  per  Gur.,  that 
the  nisi  prius  record  not  having 
been  altered  after  a new  trial 
granted,  but  the  entry  being  al- 
lowed to  continue  as  before,  of  the 
jury  being  respited  to  the  term 
next  following  the  * preceding  as- 
sizes,the  defect  could  not  be  cured 
by  amendment.  The  decision  in 
this  court  on  that  point  of  Doe 
Crooks  v.Cumming,  (2  Cam.,  380) 
was  adhered  to. — Smith  v.  Shaver, 
20. 

Application  for  judgment  non  ob- 
stante, or  to  arrest  judgment,  when 
may  be  made.]  Semble,  that  appli- 
cation s for  judgments  non  obstante, 
or  to  arrest  judgment,  a^e  not 
limited  with  us,  as  in  England,  to 
the  first  four  days  of  the  term 
next  after  the  assizes. . P.  S.  The 
Hew  Eules  affect  this  decision. — 
Perry  v.  Eichmond,  285. 

Copy  of  process.  Irregularity  in.] 
The  omission  of  the  letters  L.  S., 
or  of  any  mark  to  denote  a seal  in 
the  copy  of  a writ,  is  not  an  irre- 
gularity. — Cameron  v.  Wheeler, 
355. 

The  court  will  not  carry  into 
effect  an  undertaking  between  the 
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parties,  that  one  of  several  defen- 
dants, who  has  not  pleaded,  shall 
be  considered  as  having  pleaded, 
and  as  standing  on  the  record  in 
the  same  position  as  the  other  de- 
fendants-— Sifton  V.  McCabe,  394. 

Notice  of  action.~\  In  giving  no- 
tice of  action  to  a magistrate,  the 
notice  must  declare  the  jrlace  of 
residence,  of  the  attorney.  The 
subscription  of  the  attorney,there- 
fore,  at  the  bottom  of  the  notice  in 
this  form:  “A.  B.,  attorney  of  the 
said  C.D.  Simcoe,Talbot  District,” 
was  held  insufficient. — Bates  v. 
Walsh,  498. 

Award  of  Venire.~\  An  irregular- 
ity in  the  award  of  venire  upon  the 
record,  is  amendable  by  the  court. 
— Whitelaw  v,  Davidson,  534. 

Buie  Mich.  Term,  4 Geo.  IV. 
Affixing  notice  of  trial  in  deputy 
clerk  of  Crown's  office.']  A copy  of 
a notice  of  trial  can  only  be  affixed 
in  the  office  of  the  deputy  clerk  of 
the  crown  in  the  District  in  which 
the  action  is  brought — when, there- 
fore a testatum  writ  only  had  been 
issued  into  the  district  where  the 
notice  had  been  put  up,  the  notice 
of  trial  held  to  be  irregular. 
— Chase  v.  Gilmour,  604. 

Attorney.]  An  attorney  may  sue 
process  by  another  attorney,  but 
may  sign  the  usual  notices  en- 
dorsed on  the  process  in  his  own 
name. — Cameron  v.  Wheeler,  355. 

Judgment  as  in  case  of  a non^ 
suit.]  Eule  for  judgment  as  in  case 
of  a nonsuit  discharged  without 
costs,  the  plaintiff  having  been  led 
by  the  defendant  to  rel.y  upon  him 
for  the  procurement  of  some  evi- 
dence in  the  cause,  and  for  which 
the  defendant  subsequently  and 
after  the  record  had  been  entered, 
determined  not  to  send. — Doe 
Eees  V.  Dick,  621. 

Judgment  as  in  case  of  a non-suit. 
Bayment  of  the  costs  of  the  day  and 


of  the  application,  conditions  prece- 
cedent,  Buie  of  peremptory  under- 
taking, by  whom  to  be  taken  out  and 
when.]  Payment  of  the  cost  of  the 
day,  and  of  the  costs  of  the  appli- 
cations for  judgment  as  in  case  of 
a nonsuit,  may  be  made  a consid- 
eration precedent  to  the  plaintiffs 
being  allowed  to  discharge  the 
rule  for  judgment,  and  to  carry 
down  the  cause  for  trial  at  the 
next  assizes.  If  no  costs  of  the 
day  have  been  incurred,  that  por- 
tion of  the  rule  may  be  considered 
as  surplusage ; the  rule  need  not 
be  amended.  The  rule  containing 
the  peremptory  undertaking  of  the 
plaintiff  to  goto  trial,may  be  taken 
out  by  the  defendant  after  term, 
though  moved  for  by  the  plaintiff 
in  term.  This  rule  may  also  be 
taken  out  after  the  time  therein 
limited  for  the  plaintiffs  taking 
the  cause  down  to  trial. — Boss  q. 
t.  V.  Mejmrs,  622. 

Interpleader  act.  Making  up  the 
issue.  Order  of  Court  thereupon.] 
When  no  time  has  been  limited  by 
an  interpleader  order  for  the  plain- 
tiff to  make  up  the  issue  between 
the  parties,the  court  will  order  the 
issue  to  be  made  up  by  the  claim- 
ants on  or  before  a certain  day,  or 
on  default  thereof  to  be  barred 

from  prosecuting  the  claim. 

Shields  v.  Davis,  628. 

Setting  aside  writ  of  fi.f  a,  sued  out 
by  assignee  of  judgment  in  the  name 
of  the  assignor.]  A.  obtains  judg- 
ment against  B.  on  his  bond,  and 
after  this  assigns  the  judgment  to 
C.  for  valuable  consideration  ; 0. 
issues  a writ  against  B.’s 
lands  in  the  name  of  A.  ; B. 
applies  to  set  the  writ  aside;  the 
court  discharged  the  application. 
—Commercial  Bank  v.  Boulton, 
62'7. 

Insolvent  debtor.  Discharge.] — 
A prisoner  in  execution  for  debt 
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cannot,  by  signing  his  effects  in 
trust  for  such  creditors  as  choose 
to  come  in  and  on  receiving  a 
dividend  give  him  an  absolute  dis- 
charge, make  himself  an  insolvent 
debtor  withtn  the  terms  of  the  stat. 
10  & 11  Yic.,  ch.  15— Gillespie  et 
al.  V.  Nickerson,  628. 

PROCESS. 

Copy  of  process.  Irregularity ,~\ 
The  omission  of  the  letter  L.  S., 
or  of  any  mark  to  denote  a seal 
in  the  copy  of  a writ,  is  not  an 
irregularity. — Cameron  v.  Wheel- 
er, 355. 

PROMISSORY  NOTE. 

Indorsee  vs.  maker  of.  Flea  of 
payment  or  satisfaction  by  ma- 
ker. Be  injuria.]  In  fsn  action 
by  the  endorsee  against  the  maker 
of  a note,  a plea  of  satisfaction  by 
the  maker  to  the  payee  after  the 
note  became  due, is  well  traversed 
by  the  replication  of  de  injuria. — 
Robinson,  C.  J.,  dissentiente.  — 
Muttlebury  v.  Hornby,  61. 

Eeplication  of  de  injuria.] — To 
an  action  by  the  endorsee  against 
the  maker  of  a promissory  note 
payable  to  bearer,  the  defen- 
dant pleaded  payment  or  satisfac- 
tion to  the  payee  before  the  note 
became  due, and  that  it  was  trans- 
ferred to  the  plaintiff  after  such 
payment,  without  any  considera- 
tion from  the  plaintiff  to  the  en- 
dorser, and  that  the  plaintiff  held 
the  same  without  giving  considera- 
tion therefor.  Replication,  de  in- 
juria. Demurrer.  Held^  yer  Cur., 
replication  of  de  injuria  good, 
Robinson,  C.  X,  dissentiente. — 
Brooke  v.  McCausland,  105. 

Flea.']  A plea,  that  the  defen- 
dant endorsed  the  note  without 
consideration  from  the  maker  or 
the  plaintiff,  is  bad. — Bank  of  B. 
N.  A.  v.  Sherwood,  213. 

Fleading.  Inconsistent  ■ pleas. 


Verification.]  A plea,  stating  that 
defendant  paid  the  note  on  the 
31st  December,  1848,  before  it 
became  due,  when  by  the  decla- 
ration it  appeared  that  the  note 
fell  due  in  January,  1848,  is  bad 
for  inconsistency  on  general  de- 
murrer. Semble,  also ; that  such 
a plea,  not  denying  in  precise 
terms  the  non-payment  as  alleged, 
should  conclude  wi  th  a verification. 
Bown  V.  Hawke,  275. 

Want  of  consideration.]  A plea, 
that  the  promissory  note  was 
made  by  the  defendant  to  the 
plaintiff  as  a gratuity,  and  that  he^ 
the  defendant,  never  had  or  re- 
ceived any  consideration  there- 
for,” is  good. — Poulton  v.  Dol- 
mage,  277.  ^ 

Note  payable  to  bearer,  and  en- 
dorsed. Endorser  liable.]  A.  makes 
a note  payable  to  B.  or  bearer, 
and  delivers  it  to  B.  B.  endorses 
it.  C.,  the  holder,  sues  B.  on  his 
endorsement.  Held,  per  Cur., 
that  upon  such  endorsement  an 
action  would  well  lie  against  B. — 
Booth  V.  Barclay,  215. 

What  put  in  issue  by  the  plea 
of  did  not  endorse  in  manner,  &c. 
An  endorsement  of  a note  when 
overdue,  no  excuse  for  present- 
ment to  maker.  Nonsuit  of  plain- 
tiff upon  insufficient  grounds  must 
be  set  aside,  though  declaration 
bad.]  A.,  the  endorsee  of  a 
note,  sued  B.,  the  endorser,  and 
alleged  in  his  declaration  that 
after  the  note  became  due,  to  wit, 
&c.  B.  endorsed  to  A.  There 
was  no  averment  of  presentment 
to  the  maker,  or  of  notice  of  non- 
payment. B.  alleged  that  he  did 
not  endorse  the  note  in  manner 
and  form  as  the  plaintiff  alleged. 
Held,  per  Cur.,  that  under  this 
plea,  the  fact  of  endorsement  (and 
not  the  time)  was  all  that  was  put 
, in  issue.  Held,  also,  that  the 


658 


DIGEST  OF  CASES. 


note  being  endorsed  to  the  plain- 1 
tiff  when  overdue,  was  no  excuse 
for  non-presentment  to  the  maker, 
and  that  therefore  the  declaration 
was  bad  in  not  shewing  a sufficient 
cause  of  action.  Held^  also,  that 
though  the  declaration  was  sub- 
stantially defective,  yet,  as  the 
plaintiff  had  been  non-suited  upon 
the  insufficient  ground  of  not  pro- 
ving the  time,  as  well  as  the  fact 
of  endorsement,  the  nonsuit  must 
be  set  aside.  The  court,  however, 
in  such  a case,  may  grant  a new 
trial  without  costs,  and  then  allow 
the  plaintiff  to  amend, — Davis  v. 
Dunn  & Parker,  327. 

Special  pleas,~\  Indorsee  against 
maker  upon  an  overdue  note. 
Pleas — setUng  out  the  special  cir- 
cumstances under  which  the  note 
was  originally  given,  and  denying 
thereupon  the  right  of  the  payees 
to  negotiate  the  note.  Held,  per 
Cur.,  pleas  no  defence  as  to  a cer- 
tain portion  of  the  note,but  a good 
defence  as  to  the  balance. — Een- 
nie  V.  Jarvis,  329. 

Endorser's  liability  to  holder,  un- 
der a subsequent  promise  to  pay, 
where  due  notice  of  non-payment, 
though  put  in  issue,  cannot  be 
proved.~\  Upon  the  issues  of  non- 
presentment and  non-payment,  the 
holder  of  a note  will  be  entitled 
to  recover  against  the  endorser  by 
proving  his  subsequent  express  or 
implied  promise  to  pay,  even 
though  the  promise  be  made  after 
the  action  brought,  and  after  issue 
joined. — McCuniffe  v.  Allen  et  al. 
377. 

Failure  of  consideration.']  — 
Quaere  as  to  the  defence  upon  a 
note  being  good, where  it  does  not 
go  to  an  entire  failure  of  consider- 
ation in  the  note. — Thompson  v. 
Parr,  387. 

Pleading.  Initials.]  In  de- 
claring upon  a promissory  note 


I the  name  of  the  payee  was  set 
forth  as  John  S.  Shaver.  Held,  per 
Cur.,  upon  demurrer,  for  not  set- 
ting forth  at  full  length  the  second 
Christian  name,  declaij^tion  good. 

The  court,  in  Mich.  Term,  1849, 
in  two  cases,  adhered  to  the  de- 
cision they  came  to  as  laid  down 
in  this  case. — Dougall  v.  Eeafisch, 
391. 

Pleading.]  The  plaintiff  sued 
the  defendant  as  maker  of  a note 
payable  to  themselves.  The  de- 
fendant pleaded  that  he  made  the 
note  for  the  accommodation  of  the 
plaintiffs,  and  that  there  was  never 
any  value  or  consideration  given 
to  him  for  it.  The  plaintiffs  re- 
plied that  there  was  a good  con- 
sideration for  the  making  of  the 
note,  to  wit,  to  the  amount  there- 
of, and  concluded  to  the  contrary, 
without  noticing  the  averment  in 
the  plea,  that  the  note  was  an  ac- 
commodation note;  and  for  this 
cause  the  defendant  demurred 
specially.  Held,  per  Cur.,  replica- 
tion bad. — Brown  et  al.  v.  Wheel- 
er, 393. 

The  statute  5 Will.  IV.,  ch.  1, 
does  not  apply  to  parties  signing 
notes  as  joint  makers. 

The  plaintiff  proceeding  upon  a 
note  against  several  defendants  as 
joint  contractors,  chargeable  on 
the  same  contract,  and  in  the  same 
capacity,  must  prove  a case  against 
all  of  them. 

The  promise  to  pay  b3^  one  of 
several  joint  and  several  makers 
of  a note  will  take  the  case  out  of 
the  Statute  of  Limitations. — Sifton 
V.  McMabe,  394. 

Parol  agreement  altering  the 
terms  of  a note.]  The  maker  of  a 
note,  absolute  in  its  terms  to  pay 
the  whole  amount  at  maturity, 
will  not  be  allowed  to  set  up  the 
defence  of  an  alleged  parol  agree- 
ment on  the  part  of  the  holder  to 
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renew  the  note  upon  being  paid 
half  the  amount. — Hayes  v.Davis, 
396. 

Pleadings.  Averment  of  joint 
and  several . liability,  under  3 Vic., 
cJi.  8.]  The  defendants  were 
sued  as  maker  and  endorser  of  a 
note  under  the  statute  3 Vic.,  ch. 
8.  The  declaration,  after  setting 
out  the  note  and  endorsement, 
stated  the  defendants’  liability 
thus,  whereby  the  defendants 
became  liable,”  &c.  Held,  lyer 
Cur.,  on  special  demurrer,  decla- 
ration bad,  in  not  alleging,  accord- 
ing to  the  form, a joint  and  several 
liability. — Hordheimer  et  al.  v. 
O’Eeilly  et  al.  413. 

Hote  made  payable  ^^to  the  or- 
der of  the  plaintiff."'  Endorse- 
ment by  plaintiff.']  A note,  pay- 
able to  a person  or  his  order, or  to 
the  order  of  a person,  means  the 
same  thing,  and  may  be  sued  upon 
stating  it  either  way. 

Where  a note  is  drawn  payable 
^‘to  the  order  of  the  plaintiff,”  it 
need  not  be  endorsed  by  the  plain- 
tiff to  himself  to  give  it  the  effect 
of  a note  payable  to  the  plaintiff. 
— Myers  v.  Wilkins,  421. 

Variance.  Note  payable  to  ma- 
ker's order.  ] Held  per  Cur., 
that  the  following  note,  “ Four 
months  after  date,  I promise  to 
pay  to  my  own  order,  at  the  office 
of  the  Commercial  Bank  here,  23?. 
16s.  2c?.,  value  received,”  and  en- 
dorsed by  the  maker,  could  not  be 
declared  upon  as  a note  payable 
‘To  the  plaintiff  or  bearer.” 

Semble,  that  a note  in  this 
form,  when  endorsed  by  the  ma- 
ker, becomes  a note  payable  gen- 
erally to  bearer,  br.t  not  to  any 
particular  person. — Burns  & Dug- 
gan V.  Harper,  ^09. 

The  effect  of  a prior  endorser 
of  a note  being  made  executor  by 
the  holder.]  A.  makes  a note  pay- 


able to  B.  or  order.  B.  endorses 
to  C.,  who  endorses  to  D.  D.,  the 
holder,  dies,  leaving  B.  one  of  his 
executors.  The  executors  of  D. 
sue  0.  Held,  per  Our.,  that  D., 
having  made  B.  his  executor,  B. 
was  discharged  from  the  debt,and 
that  there  was  no  remedy  against 
the  subsequent  endorser.-  Semble, 
that  though,  under  the  authority 
of  Bishop  V.  Hayward,  4 T.  E. 
4*70,  vfhere  a plaintiff  suing  in  his 
own  name,  is  liable  over  to  the 
defendant,  by  reason  of  a prior 
endorsement,  he  cannot  recover, 
yet  if  he  sues  with  others,  not  in 
his  own  name,  but  as  an  executor, 
he  may. — Jenkins  v.  Mackenzie, 
544. 

QHO  WAEEAHTO. 

Applied  for  by  a party  for  an 
office,  who  shewed  he  could  not 
write.]  The  court  refused  an  infor- 
mation in  the  nature  of  a quo 
warranto,  with  a view  to  place  a 
party  in  the  office  of  a township 
clerk,  who,in  making  his  applica- 
tion shewed  that  he  could  not 
write. — The  Queen  v.  Eyan,  296. 

EATE  COLLECTOE. 

Not  paying  over  moneys  inele- 
yZle  to  any  township  office.]  Un- 
der sec.  18  of  the  statute  1 Vic., 
ch.  21,  a collector  of  rates,  who 
has  not  paid  over  the  amount  col- 
lected by  him  and  settled  his  ac- 
counts with  the  treasurer  on  or 
before  the  tldrd  Monday  in  Decem- 
ber of  the  year  for  which  he  has 
been  serving,  is  ineligible  to  any 
towii.Aip  office.  — The  Queen  v. 
Eyan,  296. 

SHEEIFF. 

Action  against.]  To  an  action 
against  a sheriff  for  a false  return 
of  nulla  bona  to  a writ  of fi.  fa. 
the  bare  fact,  that  the  plaintiff,  af- 
ter such  return,  sued  out  a ca.  sa., 
will  bo  no  defence,  unless  it  bo 
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further  averred  in  the  plea,  that 
the  plaintiff  accepted  the  return  of 
nulla  hona,  with  a knowledge  at 
the  time  that  it  was  false. — Bays 
V.  Euttan,  Sheriff,  263. 

A plea  by  the  sheriff  t o an  ac- 
tion for  a false  return  to  a writ  of 
fi.fa.,  set  out  in  the  declaration, 
that  there  was  not  a writ  of fi.  fa. 
against  A.  B.’s  goods  duly  sued 
out  and  duly  returned,  is, bad, 

A plea  by  the  defendant  that  he 
did  not  seize  any  of  the  plaintiff’s 
‘‘goods,”  without  adding  “or  chat- 
tels,” is  good  on  special  demurrer. 

The  sheriff,  sued  by  the  execu- 
tion creditor  for  a false  return, 
cannot  plead  to  the  merits  of  the 
original  action.  — Grantham  v. 
Jarvis,  511. 

Mow  far  bound  by  his  return.~\ 
As  a general  rule,  the  sheriff  is 
bound  by  his  return  to  a writ  of 
fi.  fa.,  but  not  in  all  cases;  he 
would  not  he  bound  by  it,  for  in- 
stance, where  a verdict  has  passed 
against  him  on  such  return,  and 
shewn  it  incorrect. — Houlditch  v. 
Corbett,  549. 

Sheriff's  liability  for  not  re- 
turning a writ  of  fa.  till  ruled 
to  do  so.]  The  court  will  not  fix  a 
sheriff  with  the  debt  merely  be- 
cause he  has  not  returned  a writ 
of  fi.  fia.  until  after  he  has  been 
ruled  to  do  so.  The  plaintiff  in 
execution  will  be  left  to  his  reme- 
dy  by  action  against  the  sheriff. 

Quaere,  Can  a judge  in  cham- 
bers pass  judgment  upon  a sheriff 
for  contempt  under  our  statute  7 
Vic.,  ch.  33,  after  the  object  of 
the  statute  has  been  attained,  viz., 
the  return  of  the  fi.  fa.  ? — Queen 
V.  Jarvis,  558, 

Attachment.  When  sheriff  can 
take  bail  under.  Sheriff  sued  for 
escape  of  party  arrested  on  at- 
tachment. Declaration.  Pleas.'] 
To  an  action  of  escape  against  the 


sheriff,  a plea  that  the  prisoner  es- 
caped without  the  knowledge  of 
the  sheriff  to  places  unknown  to 
sheriff,and  voluntarily  and  without 
knowledge  of  sheriff  returned  into 
the  custody  of  the  sheriff,  is  insuf- 
ficient; the  plea  ought  to  aver 
that  the  sheriff  did  not  know  where 
the  prisoner  wasduring  any  period 
of  his  absence. 

Semble,  That  if  an  attachment 
for  contempt  in  not  paying  monies 
is  to  be  regarded  as  mesne  process, 
it  should  be  averred  in  the  decla- 
ration for  an  escape  that  the  she- 
riff had  not  the  party  in  court  to 
answer  the  exigency  of  the  writ. 
The  averment  merely  that  on  the 
return  day  of  the  writ  the  sheriff 
allowed  the  party  to  go  at  large, 
will  not  due. 

And  if  the  attachment  is  to  be 
regarded  as  an  execution.  Semble, 
it  then  requires  something  in  the 
nature  of  a judgment  to  support  it. 
The  merely  averring  that  the 
plaintiff  sued  out  an  attachment 
for  contempt, without  stating  what 
the  contempt  consisted  in,  or  by 
what  authority  it  had  been  deter- 
mined the  party  wasguilty  of  con- 
tempt, is  insufficient;  a good  legal 
foundation  for  the  attachment 
must  be  shewn  on  the  record. 

Semble,  That  before  the  return 
of  a writ  of  attachment  for  con- 
tempt, the  sheriff  cannot  properly 
take  bail  for  the  appearance  of  a 
party  without  the  order  of  a judge, 
but  that  after  the  return,  if  the 
party  is  in  upon  attachment  merely 
to  compel  the  payment  of  money, 
the  sheriff,  as  of  course,  may  take 
bail  to  the  limits. — Lane  v.Kings- 
mill,  579. 

Ca.  sa.  'When  entitled  to  pound- 
age.] Where  the  sheriff  has  the 
party  in  custody  on  a ca.  sa. 
Meld,  per  Cur.,  that  he  has  so  far 
made  the  money  (the  body  being 
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satisfaction)  as  to  give  him  his 
claim  to  poundage  under  our  rule 
Hilary  term,  10  Vic. 

No  action  lies  by  the  sheriff 
against  the  plaintiffs  attorney  to 
claim  poundage  upon  an  execution 
which  the  attorney  has  placed  in 
his  hands  to  be  executed. — Cor- 
bett, Sheriff,  v.  McKenzie,  605. 

SHIP  EEGISTEY  ACT. 

8 Vic,  ch,  5.  Necessity  of  re- 
citing the  certificate  of  registry  of 
ownership  in  a mortgage.]  Un- 
der our  Provincial  Ship  Eegis- 
try  Act,  8 Vic.,  ch.  5,  secs.  13, 
23,  24,  the  certificate  of  registry 
of  ownership  of  a vessel  is  requir- 
ed to  be  recited  in  a transfer  by 
way  of  mortgage  or  security,  (with 
a power  of  sale  in  case  of  default,) 
as  well  as  upon  an  absolute  and 
immediate  sale ; and  where  this  is 
omitted,  the  mortgage  will  be 
wholly  void. — ^Watkins  & Much- 
elstone,  v.  Corbett,  Sheriff,  587. 

Sufficiency  of  recital  of  certifi- 
cate  of  registry  in  a transfer  of 
a vessel  by  way  of  mortgage.~\ — 
Heldj  per  Cur.,  That  the  follow- 
ing recital  of  a certificate  of  regis- 
try of  ownership  of  a vessel,  con- 
tained in  an  indenture  of  sale  of 
such  vessel — the  schooner  “James 
Coleman  of  Dundas,  and  duly  re- 
gistered according  to  the  statute 
in  such  case  made  and  provided, 
and  the  certificate  of  ownership  of 
which  is  granted  to  the  said  Wil- 
liam Colcleugh,  whereby  it  is  cer- 
tified that  the  said  vessel  was  re- 
gistered at  the  Custom  House  in 
the  Port  of  Hamilton,  the  8th  day 
of  April,  1847,  and  is  of  the  bur- 
then of  232yY(T)  aJ^d  which  said 
certificate  is  under  the  hand  of 
John  Davidson,  the  collector  of 
and  for  the  said  port  of  Hamilton, 
as  reference  to  the  said  certificate 
will  fully  apjDear” — was  not  a suf- 
ficient compliance  with  our  Pro- 


/incial  Ship  Eegistry  Act,  8 Vic., 
ch.  5,  secs.  2,  7,  13,  and  that  there- 
fore the  indenture  of  sale  was  void. 

The  recital  was  held  insufficient 
in  giving  the  tonnage  alone  of  the 
vessel,  which  could  not  be  said, 
within  the  terms  of  the  13th  sec- 
tion of  the  act,  to  be  such  a de- 
scription of  the  vessel  as  to  shew 
the  identity  of  the  vessel  trans- 
ferred, with  that  described  in  the 
certificate  of  registry. — Sherwood 
^ Jones  V,  Coleman,  614. 
SLANDER. 

Inducement  of  prefatory  matter 
and  colloquium  when  necessary  to 
support  inuendoes,~\  Held,  per  Cur,, 
in  an  action  of  slander,  where  the 
declaration  contained  three  counts. 

The  1st  charging  that  defendant 
intended  to  cause  it  to  be  believed 
that  the  plaintiff  had  been  guilty  of 
sodomy,  in  a discourse  which  the 
defendant  then  had  of  and  concern- 
ing the  plaintiff,  spoke  the  words 
following,  “I  saw  Peter  (meaning 
•the  plaintiff)  with  the  heifer,” 
(meaning  that  he,  the  defendant, 
saw  plaintiff  commit  the  crime  of 
sodomy  with  the  heifer :) 

The  2nd  count  charging,  that 
the  defendant,  intending  as  afore- 
said, in  a certain  other  discourse, 
which  he  then  had  of  and  concern- 
ing the  plaintiff,  spoke  the  follow- 
ing words,  “I  (meaning  the  defen- 
dant) saw  Peter  (meaning  the 
plaintiff)  with  the  heifer  (mean- 
ing the  defendant’s  heifer)  just  at 
the  crossway” — (meaning  that  the 
defendant  saw  the  plaintiff  then 
commit  the  crime  of  sodomy  with 
the  defendant’s  heifer :) 

The  3rd  count  charging,  that 
the  defendant  further  contriving 
as  aforesaid  in  a certain  other  dis- 
course which  the  defendant  then 
had  of  and  concerning  the  plain- 
tiff, spoke,  &c.,  the  words  follow- 
ing, “I  (meaning  defendant)  liavo 
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seen  Peter  Johnson  (meaiiing  the 
plaintiff)  with  my  heifer” — (mean- 
ing the  defendant’s  heifer:)  “Peter 
Johnson  (meaning  the  plaintiff)  is 
the  man  that  did  it,  and  I (the  de- 
fendant) ean  swear  within  a foot 
to  the  ground  where  he  (meaniug 
the  plaintiff)  stood  at  the  time” 
(meaning  the  ground  on  which 
the  plaintiff  stood  when  he  com- 
mitted the  crime  aforesaid : 

That  the  declaration  was  bad  in 
arrest  of  judgment,  on  the  ground 
that  the  words  “ charged”  in  the 
various  counts  did  not  of  them- 
selves import  what  was  charged 
as  their  meaning,  and  that  there 
was  no  sufficient  inducement  or 
statement  of  prefatory  maitt^r  to 
which  the  innuendoes  in  the  dec- 
laration could  refer. — Eobinson,C. 
J.dissen  1 i en te. — J ohnson  v.Hedge, 
33J. 

Effect  of  the  plea  of  ‘^not  guilty'^ 
in.~\  The  plea  of  “not  guilty”  in 
an  action  of  slander,  operates  as  it 
did  before  the  new  rules,  not  mere- 
ly in  denial  of  speaking  the  words 
but  of  speaking  them  maliciously 
in  order  to  defame. 

All  the  circumstances, therefore, 
immediately  preceding  and  atten- 
ding the  speaking  of  the  words, 
may  be  given  in  evidence  by  the 
defendant  under  such  plea. — Kee- 
gan V.  Eobson,  3*75. 

STATUTES,  CONSTEUCTIOK 
OP.* 

In  dealing  with  awards  made 
under  the  Provincial  Acts,  9 Yic., 
ch.  3^,  sec.  24,  and  10  & 11  Vic., 
ch.  24,  sec.  3,  the  court  will  be 
governed  by  the  ordinary  rules  of 
law  as  applicable  to  awards  made 
between  party  and  party. 

Under  the  two  acts  above  men- 
tioned, a submission  by  the  Gover- 
nor in  Council  to  arbitration,  is  a 
submission  in  effect  by  the  Com- 
missioners of  Public  Works. — 


Com.  of  Public  Works  v.  Paly,  33. 

18  Eliz.,  ch.  5 — Compromise  of 
qui  tarn  acffons.-Bleeker  v.  Meyers, 
134. 

4 & 5 Yic.  ch.  26,  sec.  20  & 28 — 
Pleading  justification, — Madden  v. 
Forley,  210. 

4 & 5 Yic.,  ch.  7 ; 7 Yic.,  ch.  43 
— Aliens  and  naturalization. — Doe 
Chandler  v.  Tessier,  216. 

51  Geo,  III.,  ch.  9,  sec.  2 — Dam- 
ages on  protested  Bills. — Nichols  v. 
Eaynes,  273. 

8 Yic.,  ch.  13,  secs.  20,  23  & 50- 
Uecognizance,  District  Court  Prac- 
tice.— Cochrane  v.  Eyre,  289. 

1 Yie.jCh.  21,  sec.  18 — Collectors 
of  taxes. — The  Queen  v.  Eyan,296. 

32  Henry  YIIL,  ch.  9 — Convey- 
ance.— Doe  Simpson  v.Molloy,302. 

2 Wm.  lY.,  ch.  5 — Absconding 
Debtors  Act. — Thompson  v.  Farr, 
38’7. 

5 Wm.  lY.,  ch.  1 — Pro'tnissory 
Notes — Sifton  v.  McCabe,  394. 

4 Wm.  lY.,  ch.  1,  sec.  lY, — 
Dower. — German  v.  Grooms,  414. 

8 Yic.,  ch.  13,  sec.  5 — Jurisdic- 
tion District  Court. — Bell  v.Jarvis, 
423. 

7 Wm.  lY.,  ch.  36 — Bank  B.  N. 
A. — Bank  B.  N.  A.  v.  Brown,  490. 

8 Yic.,  ch.  10,  sec.  2 — Lord's 
Day. — Lai  v.  Stall,  506. 

4 Wm.  lY.,  ch.  1 — Construction 
of  Will.  Antecedent  to. — Doe  Ford 
V.  Bell,  52L 

6Wm.  lY.,  ch.  13—WelUngton 
Alutual  Ins.  Go. — Hobson  v.  W.M. 

I.  Co.,  536. 

7 Yic.  ch.  33 — Sheriff. — Eegina 
V.  Jarvis,  558. 

10  & 11  Yic.,  ch.  48 — Billiards. 
Town  of  London.— GhuvCh.  qui  tarn 
V.  Eichards,  562. 

11  Yic.,ch.  14 — Toronto  Gas  Co. 
— Gas  Co.  V.  Eussell,  567. 

8 Yic.,  ch.  5 — Ship  Eegistry  Act.  ‘ 
—Watkins  v.  Corbett,  537. 
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8 Yic.,  ch.  36,  sec.  2 — Testatum 
Act. — Chase  v.  Gilmour,  604. 

8 Vic.,  ch.  5,  secs.  2,^,  13 — Ship 
'Registry  Act. — Sherwood  v.  Cole- 
man, 614. 

STATUTE  LABOUR 

Where  to  he performed.~\  A party 
to  save  himself  from  line,  must 
perform  when  called  upon,  his 
statute  labour' within  the  division 
of  the  township  in  which  he  re- 
sides.— Gates  V.  Levenish,  261. 
SUNDAY. 

Sales  on  Sunday.']  Under  the 
2nd  clause  of  the  8 Vic.,  ch.  10, 
all  sales  of  real  and  personal  pro- 
perty made  on  a Sunday  are  void. 

Semble,  that  mortgages  would 
not  be  void. — Lai  v.  Stall,  506. 

TITLE. 

Interest  of  tenant  at  sufferance. 
Release.]  A.  received  possession  of 
land  from  B.  A,  died  in  1846,  and 
before  his  death  A.  and  B.  had 
been  in  occupation  of  the  land  for 
more  than  20  years.  A.  died  with- 
out issue  and  intestate,  leaving  his 
wife  upon  the  land.  C.  his  eldest 
brother  and  heir-at-law,  claimed 
title  and  brought  ejectment  against 
A.’s  wife.  A.’s  wife  defended  the 
suit,  relying  on  a quit  claim  deed 
from  B.,  who,  upon  giving  up  pos- 
session to  A.,had  exchanged  lands, 
and  never  having  given  A.  his 
deed,  as  was  alleged,  now  convey- 
ed to  his  wife.  'BxA^IIeldper  Cur., 
that  A.’s  wife  upon  the  death  of 
her  husband,  being  merely  a ten- 
ant at  sufferance,  and  having  no. 
interest  upon  which  a simple  re- 
lease could  operate,  the  release 
conveyed  nothing,  and  the  plain- 
tiff was  entitled  to  recover, — Doe 
Connor  v.  Connor,  299. 

The  validity  of  a purchaser's  title 
under  an  ex-sheriff's  deed,  made  after 
the  writ  against  lands  had  expired 
and  after  he  had  gone  out  of  office. 
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What  act  of  the  sheriff,  after  a writ 
against  lands  hasffeen  put  into  his 
hajids,  can  he  said  to  he  an  inception 
of  execution.]  Reid,  per  Cur.,  (Dra- 
per, J.,dissentiente),  that  the  facts 
mentioned  in  the  statement  of  this 
case  (and  which  are  too  long  to 
repeat  in  the  digest)  constituted 
such  an  inception  of  the  execution 
against  lands  by  the  sheriff,during 
the  currency  of  the  writ,and  while 
he  was  in  office,  that  a deed,  made 
under  such  execution,  by  the  same 
shwLT,  after  the  writ  was  current, 
and  after  he  had  gone  out  of  office, 
passed  the  legal  estate  to  the  ]our- 
chaser.  Reid,  also,  (Draper,  J. 
dissentiente)  that  the  conduct  of 
the  execution  debtor  (mentioned 
therein)  shewed  an  acquiescence 
on  his  part  in  the  ex-sheriff’s  right 
to  proceed  with  the  sale  of  lands, 
as  he  did,  under  the  writ.  Doe 
Tiffany  v.  Miller,  426. 

TEESPASS. 

Pleadings,  Declaration  — tres- 

pass for  an  assault  on  plaintiff’s 
son.  Plea-— justification  under  the 
Provincial  Criminal  Act  4 & 5 
Vic.,  ch.  26,  secs,  20  & 28.  Demur- 
rer. What  averments  necessary 
to  bring  a justification  within  the 
provisions  of  this  act. — Madden  v. 
Farley,  210. 

To  an  action  of  trespass  for 
breaking  and  entering  plaintiff’s 
house,  the  defendant  pleaded,  that 
the  plaintiff  was  violently  assault- 
ing his  (the  plaintiff’s)  wife  and 
child,  and  that  he  entered,  &c.,  as 
he  lawfully  might  do,  to  prevent 
the  plaintiff  committing  the  said 
breach  of  the  peace.  Reldper  Cur., 
plea  bad  in  substance. — liockwell 
V.  Murrajq  412. 

USES  AND  TEUSTS. 

As  to  the  distinction  between 
a “trust”  and  an  “ use,” — Gamble 
et  al.  V.  Eees,  dO’Z. 


664 


DIGEST  OP  CASES. 


YAEIANCE, 

Variance  between  deedpleaded  and 
produced.l  Where  the  defendant 
set  up  a deed  as  made  between  A. 
B.  of  the  one  part,  and  the  Bank  of 
British  North  America  of  the 
other,  and  when  produced  at  the 
trial  it  turned  out  to  be  a deed 
made  between  A,  B.  and  Mr. 
Thomas  Baton,  who  was  after- 
wards stated  in  the  body  of  the 
instrument  to  be  the  inspector  of 
the  bank;  that  the 

variance  was  fatal,  and  could  not 
be  amended. — Bank  B.  N.  A.  v. 
Sherwood,  552. 

Promissory  note,']  Held^  per  cur.y 
that  the  following  note : Four 

months  after  date,  I promise  to 
pay  to  my  own  order,  at  the  office 
of  the  Commercial  Bank  here  £23 
16s.  2d.,  value  received,”  and  en- 
dorsed by  the  maker,  could  not 
be  declared  upon  as  a note  pay- 
able ‘^to  the  plaintiffs  or  bearer.” 

Semhle,  that  a note  in  this  form, 
when  endorsed  by  the  maker,  be- 
comes a note  payable  generally  to 
bearer,  but  not  to  any  particular 
person: — Burns  & Duggan  v.  Har- 
per, 509. 

VENIEB. 

An  irregularity  in  the  award  of 
venire  upon  the  record  is  amend- 
able by  the  court.  Whitelaw  v, 
Davidson,  534. 

WILL. 

Cancellation  of  a will.  What 
makes  such  an  act  complete.  Its 
effect  when  the  draft  of  a new  will  is 
found  with  it  unexecuted.  The 
position  of  an  heir  when  finding  such 
papers.  Has  he  in  any  way,  in  the 
absence  of  fraud,  to  account  for  the 
cancellation  of  the  old  will  f 

Where  A.  meaning  to  make  a 
new  will,  and  having  the  draft 
with  him  for  that  purpose,  has 


cancelled  the  first  will,  not  by 
making  obliterations  and  altera- 
tions in  the  body  of  it,but  destroy- 
ing the  execution,  as  by  tearing 
off  his  name  an  seal,  and  then  dies 
suddenly  before  he  has  executed 
the  other  will — Held,  per  Cur., 
That  A.  under  such  circumstances 
dies  intestate. 

Held,  also.  That  the  heir  at  law, 
finding  such  old  will  cancelled,and 
the  draft  with  it,  is  not  called 
upon  in  the  absence  of  any  impu- 
tation of  fraud,  to  account  for  the 
cancellation  of  the  old  will. 

Qucere,  When  the  name  and  seal 
of  a testator  clearly  appear  to 
have  been  struck  out  of  a will, 
should  the  animus  cancellandi  be 
still  left  as  a question  of  fact  for 
the  jury. — Doe  Crooks  v.  Cum- 
mings, 305. 

Will,  construction  of.~\  Held  per 
Cur.,  Under  the  following  will, 
(the  testator  dying  before  the 
Statute  4 Wm.  IV.,ch.  l,came  into 
force,) And  touching  my  worldly 
estate,  I give  and  dispose  of  the 
same,”  &c.,then  follow  various  de- 
vises to  several  children,  of  speci- 
fied lots  of  land;  then  the  will  goes 
on  All  other  property  of  which 
I shall  die  possessed  and  not  here- 
in mentioned,  I wish  to  be  equally 
divided  between  the  five  children 
before  named.”  The  testator  theh 
added  To  the  Honorable  John 
Kirby  of  Kingston,  I give  and  be- 
queath Lot  No.  9 in  the  7th  Con- 
cession of  the  Township  of  Nelson 
and  County  of  Halton,  and  I ap- 
point the  said  Kirby  one  of  my 
executors.”  That  John  Kirby 
took  only  an  estate  for  life  in  No. 
9,  and  that  the  reversionary  inter- 
est in  the  said  lot  passed  to  the 
residuary  devisees,  the  testator’s 
five  children,  and  not  to  the  heir 
at  law. — Doe  Ford  v.  Bell,  527. 


{ 


THE  END, 


